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c HAP. 1 


Touching the king's bench. 


H AVING zone through the ſeveral kinds of cas a P% 


and conſidering of offenſes that are not capital; but & 
ſhall reſerve that for the third part of this tractate. 2e. 

1. Becauſe the ſubject thereof is very large, nume P. C. ch. 
rous and various, and would exhauſt too much of that 3. 
time I have or can ſpend from other employments. 

2. Becauſe the method, order and rules of proceedi 
in capital cauſes, is different from any other courſe 
proceeding in other criminal cauſes, and hath an appro- 
priate method of proceeding by law conſigned to it, and 
therefore they are fitteſt to be handled together. 

And in this buſineſs I ſhall proceed in things as th 
ariſe in the order of proceeding in capital cauſes : Firſt 


— 2 method, proceed to the N 4. Wen 
e 5 


Vor. II. A I ſhall 
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I ſhall take a very brief account of the courts and juriſ- 
dictions wherein they are to be decided; and this I ſhall 
not do at large, but ſo far forth only as it relates to pro- 
ceedings in capital cauſes: and when I have briefly 
paſſed over that, then, ſecendly, I ſhall proceed with the 
whole tract of proceeding in criminal cauſes, from the 
firſt purſuit of the offender to his execution; as, namely, 
arreſt, proceſs, outlawry, arraignment, pleading, chal- 
lenge, trial, clergy, ſanctuary, judgment, reprieve, exe- 
cution, c. in the very ſame order as a courſe of pro- 
ceeding in capital cauſes lies. 

I. I begin with the juriſdictions, wherein cauſes of this 
nature are handled. | 5 
And altho the court of parliament is the higheſt court 
in this kingdom, and a court wherein proceedings capi- 
tal have been often heard and determined, yet I ſhall de- 
cline that buſineſs, 1. Becauſe the courſe of proceeding in 
parliament is in a different method and order, than what 
is uſed in other ordinary courts. 2. Becauſe the in- 
ſtances are many and various, and will take up a volume 
to give an account of them. 3. Becauſe I have elſe- 
_— gathered up ſome obſervations of that kind al- 
ready. 

The higheſt ordinary court of juſtice next to the court 
of parliament, is the court of king's bench ; I ſhall not 
at large purſue the juriſdiction of this court, for it hat 
been done to my hands amply already (a). a 
But I ſhall only conſider it with relation to capital pro- 
. ceedings, namely, treaſons and felonies, and that very 
985 briefly; and therein, 1. Concerning the juriſdiction of 
; the court in this particular. 2. Concerning the power 
of the judges of this court out of court, in relation to 
[ matters of crime or miſdemeanor. 
The court of king's bench conſiſts of two kinds of ju 
8 riſdictions, viz. the civil juriſdiction or the plea-ſide, 

| and the criminal juriſdiction or the crown-fide. 

Till the time of Edward II. the matters of both kinds 
were entered promiſcuouſly in the rolls; but then the 
rolls were diſcriminated, and thoſe of the WY 

| ans _ entitle 


(a) By lord Cole, 4 Inft. cap. >. 
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entitled Rex, tho both were filed up together in the ſame 
bundles. 4 1 
And thus it continued very long, but of later times 
the records of pleas are bound up by themſelves, and the 
records of the pleas of the crown bound up by them- 
ſelves, and kept in the crown-office under the imme- 
diate cuſtody of the coroner of the king's bench, who is 
alſo the king's attorney in that court, and clerk of the 
crown. . „ 
In caſes criminal, the court of king's bench have a 
different kind of proceeding touching offenſes arifing in 
the ſame county where they fit, and offenſes ariſing in 
other counties, and removed before them by Certiorari. 
In the N where the court ſits, there is every term 
a grand inqueſt, who are to preſent all matters criminal 
ariſing within that county, and then the ſame court pro- 
ceeds upon indictment ſo taken; or if in the vacation- 
time there be any indictment of felony before the juſtices 
of the peace, eyer and terminer, or gaol-delivery there 
ſitting, it 74 be removed by Certiorari into the king's 
bench, and they may proceed de die in diem, and there 


CD CD <4 1 }2_ bu BB” 
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1 


1. need not be fifteen — between the Tee and return of 
the Venire facias, becauſe the offence ariſeth in the ſame | 
county. 7 | | | E 

: Bur if an indictment of felony be removed out of an- 

h other county than where the king's bench fits, and the 

- Whpriſoner comes in either gratis, or by Habeas Corpus, or 

» proceſs, there muſt be fifteen days between the Tefe aud 

ry the return of the Venire facias. 9 Co. Rep. 118. 6. lord 

of {WI Sonchar's caſe. | | | 

os At common law, if a record of an indictment, or other 

to ching come into the court beſore the filing thereof, the 

court may remand it; for 'till it be filed it is no record 

us f the court; but if it be once filed, it is not to be re- 

le manded. 5 | SP 

' But if iſſue be joined, the tranſcript may be ſent down 
ds to be tried by Ni, prius but the original record remains 
he in the king's bench. 5 Marie, B. Coron. 231. 


— 


But by the ſtatute of 6 H. 8. cap. 6. in caſes of in- 
ictments of murder, or other felony removed into that 
ourt, the court may remand the indictments, and the 

A 2 bodies 
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bollies of the'priſotiers'to the Juſtices of the peace, gaol- 
delivery, and other juſtices, where the felony was com- 
mitted, commanding them to proceed thereupon, as if 
the riſoner or indictment had never been removed. 
| The court of King's bench is in the county where it 
fits, a court in eyre and more, 27 A/fz. 1. and alſo the 
ſovereigh Court of 'goal-delivery and oyer and terminer. 
9 Co. Rep. 118. a. lord Sanchar's caſe. 
And therefore when the court of king's bench comes 
into any county, there can be no ſeſſion of the commiſ- 
Ron of gaol-delivery, or ojer and terminer, or peace dur- 
ing the term-time, while the court ſits; it doth not de- 
termine the commiſſion, but ſuſpends their ſeſſion during 
the term; for in the vacation-time they may proceed 
again upon their former commiſſion, and ſo it is not like 
a new comthiſſion, which after publication ſuperſedes the 
former, de quo ihfra, lord Sanchar's cafe, ubi ſupra. 

But if an indictment be found before commiſſioners of 
eer and terminer in the vacation- time in the county where 
the king's bench fits, or in any other county in term or 
vacation, there may iſſue a ſpecial commiſſion to deter. 
mine that indictment, with a writ to the former commiſ- 
fioriers to deliver it to the new commiſſioners; and theſe 
ſpecial commiſſioners may ſit in the term-time in the 
county Where the king's bench ſits; but then the king's 


bench muſt adjourn 1 ſeſſion of this ſpecial 


'commiſſion ; ruled in Sir Walter Raleigb s caſe, M.! 

ac. Co. P. C. cap. 2. p. 27. Dyer 286. 3. Plowd. Con 
390. earl of Leceiſter's caſe, where is the whole order 
of ſuch commiſſion. 4 Co. Inf. p. 73. 

The court of king's bench is the ſovereign court o 
oyer and terminer, therefore tho ſome acts limit proceed. 
ings in ſome criminal cauſes to the juſtices of oyer and 
terminer, yet the King's bench may proceed upon them; 
but juſtices of peace cannot, as upon 5 El:z. cap. 14. fo 
forgerys 8 H. 6. cap. 12. ſtealing records, Qc. | 
If a perſon attainted in the country be removed by H. 
beas Corpus, and the record removed alſo by Certiorar 
this court may award execution. M. 5 Car. 1. B. R 
Coxe's cafe (3). | : 

Thi 


(b) Co. Car. 176 
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and therefore may take appeals of death, 8 . by 


4 Co. Infl. p. 73. 
Where judgment of death is given in the king's bench, 


t he execution is (o. be made by the marſhal of the © durt z. 
e or the priſoner is ſuppoſed to be in cuffodia mareſcalli p 


quad faciat executionem periculo incumbente ; quod Side C 
mandate to the ſheriff of the county wherein execution is 
|; > & £4 } „org e: een THY 

to be made, to be aſſiſting; and thus it was done in H. 


r- 

- Car. 2. in the caſe of Brown, who had, 5 
io death in the king's bench for a felony committed, in, ide 
ed deſc, and executed by the marſhal in Surrey, becauſe the 
ke priſon was there 3 but he might have done it in Middleſex | 
he Por he is a miniſter of the king's bench in each county; 


and ſo it might be, tho the {clony had been gone in ay 
foreign county removed by Certiorari [ c). | 

By the ſtatute of 33 H. 8. cap, 12. felonies, &c. within 
he Bange palace are made triable hefore the lord ſteward, 
and a ſpecial order of trial directe by that ſtatute, name- 
ul. by the king's ſervants in his chequer-roll ; yet for a 
eſefelony within the king's palace, if the king's bench be 
the tting in the ſame county, the proceeding may be in the 
g' ing bench; for the ſtatute of 33 H. 8: yeang in the 
cid firmative, is not excluſive of the bench for felo- 


king's 
ies that were before that, 10 Co. Rep, 73 5. But indeed 
on here 2 felony is de novo created, and with it a new ſpe- 
deſc) al form of proceeding, as by the ſtatute of 3 H. 7. cap, 


14. for conſpiring the death of the king, Ec. it is not 


 off@riable in the king's bench, nor in any, other form than is 


ed. Imited by that act. M. 20. Fac. B. R. Caſtle's caſe ( d - oj 


ani Now concerning the juſtices of the king's bench. 

em They are in their perſons conſervators of the peace 

. fo wy out England without any other commiſſion ; and 
any of them may iſſue out their warrants for apprehending 


He 2 malefactor, or for ſurety of the peace in any county | 


rar! England, namely, to apprehend and bring him before 
5 " > a juſ- 


(e) Thus it was done in Althoe's caſe, before mentioned, 
Part I. p. 464 | 


(4) Cro, Fac. 643. 


This court is, alſo the ſovereign” coroner of England, 
2 


and the entry is always E preceptum ef mareſcalld, = 
1 
1 9122 ys. |; "7; 7 17! 7 rer *$ 
Entries in title Indictment, per totum ; but there ma be a 
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a juſtice of peace in the county where he is apprehended; 
and this watrrant is directed under their hand and ſeal to 
ſheriffs, conſtables, and other officers. Each judge of | 
that court hath a tipſtaff attending him, being a deputy | 
to the marſhall for the execution of his office in that ſpe- 
cial ſervice ; and the chief juſtice, or any one of the other 
& the cuſtom of that court, 


judges of that court, ma 
ore tenus, command the tipſtaff to apprehend any perſon 
for matters of miſdemeanors relating to the court, or 


other miſdemeanors, and bring him before him, and ſuch | 


arreſt is juſtifiable without any other warrant, and with- 


out ſhewing the cauſe. T. 11 Car. B. R. 2. Rol. Alr. 


p. 558. Throgmorton and Allen. 8 
the chief juſtice of the king's bench is not that 70 


ciarius Anglie which was anciently in uſe; for that Juſti- 


ciarius Angliæ had, in effect, all the juriſdiction both ci- 
vil and criminal, that is in the king's bench, chancery, 
common pleas, and exchequer, and might and did fit in 
any of thoſe courts as the chief judge of them, as ap- 
pears by many evident inſtances. | 

But the chief juſtice of the king's bench hath in the 
court of king's bench, as one of the judges thereof, that 
part of the juriſdiction of the Juſticiarius Angliæ, which 


concerns criminal cauſes, and the inſpection and refor- 


mation of the judgments of other courts. 

It is true he is frequently called chief juſtice of Eng- 
land, becauſe he preſides in that court where the Fuftici- 
arius Angliæ did moſt frequently and naturally fit as the 
king's deputy in adminiſtration of juſtice ; but it is a 
miſconcluſion that therefore he is that aps Fears 
rius Angliæ, which was in uſe before the time of Henry Ill. 

He is created by writ, and always was; but the Ji. 
eiarius Anglia by patent. 


$ 


„ 


Concerning the courts before the lord high ſteward, and the 
ſteward of his majeſty's houſhold. 


ch 

h- 

r. | | 

* UCHING the former of theſe, it is inſtituted for 4 Blackſ. 
. the trial of peers of the realm: more cannot be ſaid Com. ch. 


againſt common perſons, I ſhall diſmiſs it, | 
Touching the ſecond, namely, the proceedings before 
he lord ſteward of the houſhold, Ec. for treaſons, and 
urder, and manſlaughter, and larceny done within the 
king's palace. 


ng therein punctually delivered by the ſtatute of 33 H. 
8. cap. 12. which will not need much explanation, only 
theſe things are conſiderable therein, | 

1. As to their power of hearing and determining trea- 
ſons in that court, it ſeems to be wholly abrogated and 
repealed by the ſtatute of 1 & 2 P. & M. cap. 10. 

2. Whereas by that act, clergy is taken away in caſes 
of manſlaughter, felonious ſtealing of goods in the king's 
houſe of the value of twelve-pence ; it ſeems to me clergy 
1s reſtored in theſe caſes by the act of 1 E. 6. cap. 12. tho 
he party be convict according to the ſtatute of 33 H. 8. 

3- Whereas breaking of ho king's houſe with intent 
o ſteal, is made felony by that ſtatute without benefit of 
lergy, that breaking of the king's houſe is become no 
felony by the ſtatute of 1 Z. 6. cap. 12. and 1 Mar. cap. 
1. tho he be arraigned before the ſteward of the Marſbal- 
ea according to that act. 

| A 4 4. The 
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touching it, than is already ſaid by my lord Cote, 4 Inft. % *. 
cap. 4. Co. P. C. cap. 2. p. 28. & ſequentibus, and becauſe ; Hawk. 
it doth not concern the uſual and common proceedings P. c. 5. 7. 


This court is eſtabliſhed, and the method of proceed- 


— 
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4. The offenſe of felonious ſtealing the king's uw | 


of the value of twelve-pence, or breaking the king's houſe 

to ſteal the king's goods, is limited by that act to be 
tried before the ſteward of the Marſbalſea, and others 

aſſociated to him by the ſtatute, but not before the lord 
| ſteward or treaſurer, or comptroller of the houſhold, as 
manſlaughter or murder is directed to be tried or deter- 
mined by, that ſtatute, nor. by the king's ſervants. 

5. It feems to me, that by the direction of that act the 
proceeding of the lord ſteward, or ſteward of the Mar- 
 ſbalſea, is to be by a ſeſſion within the king's houſe or 
palace where the felony is committed; and that ſtatute 
limits the precinct of the king's palace for that purpoſe, 
viz. within any edifices, places, courts,” gardens, orchards, 
privy-walks, tilt-yards, woad- yardt, tennis-plays, cock- 
. fights, bowling-alleys, near adjoining to any 75 the houſes 

aforeſaid, and being part of the ſame, or within 200 feat of 

the flandard of any outward gate, or gates of any of t 
houſes above rehearſed, commonly uſed for any paſſage out of, 
or from any of the houſes above rehearſed. gh 

And therefore it is conſiderable, whether as to this 

urpoſe, viz. for trial of felonies within the king's pa- 
1 the extent of the king's palace of Whitehall limited, 
or rather extended by the act of 28 H. 8. cap. 12. be not 
reſtrained ; for by that ſtatute the new palace of M bite- 
hall, the old palace of Weftminſter, St. Fames's. park, and 
the ſtreet leading from Charing-Croſs to the fanAuary-gate 
of Weſtminſter, and all the houſes and buildings on both 
ſides of the ſtreet from the Croſs to Weftminfler-hall, and 
between the water of Thames on the caſt and the park- 
wall on the weſt, and all the foil of the old palace are 
made parcel of the new palace. 

Upon this doubt I did adviſe, that the lord ſteward 
upon a late occaſion upon this act ſhould not fit in Weſt- 
minſter-hall, but in Whitehall, according to the reſtric- 
tion of the ſtatute of 33 H. 8. which was after the ſtatute 
of 28 H. 8. and ſeems as to this purpoſe to reſtrain it; 
but this advice was not followed, for he fat in W:ftmin- 


fler-hal', | 


Altho 
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Altho this act erects a new kind of juriſdiction, and 


that without any commiſhon, yet it being an act in the 


affirmative, it doth not exclude the yu diction of the 


king's bench, nor of commiſſioners of oyer and terminer 
to hear and determine theſe offenſes, tho committed in 
the king's palace, eſpecially zhat commiſhon of oyer and 
terminer, which hath been uſually granted to determine 
felonies and treaſons within the verge, and particularly 
within the king's palaces ; and therefore, tho this act of 
35 H. 8. cap. 12. hath been long fince made, and is a 
commiſſion of itſelf to the lord ſteward, and in his ab- 
ſence to the treaſurer and comptroller of the houſhold, 
yet till this year I never knew nor heard of any ſeſſion 
upon this ſtatute : but the whole buſineſs of this nature 
was tranſacted in the king's bench, or by. that antient and 


ſpecial commiſhon of oyer and zerminer for offenſes with- 


in the verge, which commonly alſo had in it a commiſ— 


ſion of gaol-delivery, and was uſually directed to the lord 
ſteward, lord chancellor, treaſurer, juſtices, c. where- 


of we may ſee the precedent, 4 Co. Rep. Holcroft's caſe 


(a), the record whereof is at large, New Entries, fal. 
54 (5) in an appeal, where it appears by the indiQ- 


ment, that the manſlaughter was committed infra hoſpi- 


tium domini regis de Hampton-Court, yet the inquiſition 
was found by the coroner, and the party tried before the 
commiſhoners of oyer and terminer and gaol-delivery for 
the verge, and not before the lord ſteward, by force of 
the act of 33 H. 8. and adjudged good. . 

And there it is alſo reſolved 4 &. Rep. Wrot's caſe. (c) 
and Swif?'s caſe (d), that as the commiſſioners of gaol- 
delivery and oyer and terminer for the verge, have power 
to hear and determine felonies done in the king's palace, 
ſo the king's bench or general commiſſioners of oyer 
and terminer or gaok-delivery, and juſtices of peace for 
the county, have power to hear and determine any fe- 
lony committed within the verge, ſo that they have all 
a concurrent juriſdiction, namely, the lord ſteward, com- 
miſhoners of oyer and terminer and gaol-delivery for the 


(a) 4 . 45 5. (6) This is Co. Entries 5 3. 5. (c) 4 Co. 46. 6. (4) 
Id. 
verge, 
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verge, commiſſioners of oyer and terminer, gaol-delivery | 
and peace for the county at large, tho the offenſe were 
committed in the king's palace, 


* * * nnr BW EE” 


C HAP. II. 


Touching ſpecial commiſſions of oyer and terminer, 
| and their kinds and power. 


| See Index 1 of oyer and terminer are of two kinds, 
 1tozHawk.\ ſpecial, or general for a whole county. | 

P. C. tit. Special commiſſions are of ſeveral kinds. 1. Commiſ- 
1 Oyer and ſions of cyer and terminer for the verge. 2. For crimes 
Loerminer. done upon the fea by the ſtatute of 28 H. 8. cap. 15. 3. 
1 Commiſſions for particular places, that are not counties. 
1 4. Commiſſions to hear and determine particular facts. 

1 5- Commiſſions to hear or enquire, and not determine. 

| 6. Commiſſions to determine, and not enquire. 

; I. Touching commiſſions of oyer and terminer for the 
verge, viz. within twelve miles of the king's court ſome- 
what hath been before ſaid ; I ſhall add farther, 

1. That by virtue of that commiſſion they have power 
to inquire and determine felonies and murders done with- b 
in the king's houſe. 2. And theſe they are to proceed i 
upon, not according to the direCtion given to the lord R 


ſteward, viz. by the king's yeomen officers, tho there is * 

a grand . of them alſo; but by the good men of d 

i the county, wherein the offenſe was committed, whether » 
þ it be committed in the palace, or elſewhere within the 

» verge. 3. Tho the commiſhon extend into ſeveral coun- to 


ties; namely, any that are within twelve miles of the 

1 tenet of the king's hall, yet they are to hold their ſeſſions 

W in any county within the verge, and a precept iſſues to 
| the 
| | | 
| 
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the knight marſhal to impanel a grand inqueſt out of 
every county within the verge, of the men of thoſe coun- 
ties to appear where they fit, and there to inquire and try 
the offenſes committed in that county. 4. That they can 
"_ proceed upon indictments taken before themſelves, 
an 


therefore cannot proceed upon a coroner's inqueſt; 
P 


and to remedy that inconvenience, they have always, or 
at leaſt ſhould have in the ſame commiſhon, a commiſhon 
of gaol- delivery; and by virtue of that part of their com- 
miiſion they may proceed upon the coroner's inqueſt ; vide 
Co. Entries 54. in Holcroft's caſe. 5. It ſeems to me, that 
if a ſpecial commiſſion for the verge iſſue, which poſſibly 
may extend to Middleſex, Surry, and Hertford, if a gene- 
ral commiſſion of oyer and terminer in the county of Mid- 


dleſex iſſue after that, with notice to the commiſſioners 


for the verge, it determines their commiſſion of yer and 
terminer as to Middleſex, but not as to the other coun. 
ties; and ſo for a general commiſſion of gaol-delivery 
for this is not aided by the ſtatute of 2 & 3 P. &. A. 


cap. 18. for that preſerves only the commiſſions granted 


to cities and boroughs. 6. And 2 converſe, if a general 
commiſſion of oyer and zerminer, or gaol elivery for the 
county iſſue, and then afterwards a like commiifiog iſſue 
for the verge, notice thereof, or ſeſſion by the commiſ- 
ſion for the verge determines the general commiſſion as to 
ſo much of the county, as is within the precinct of the 


verge; ſee the whole procedure, Cote's Entries, p. 


54, $$» | 
Tho commiſſions for the verge have often iſſued, I 


do not remember any ſeſſion ſince about 8 Car. 1. for 
the buſineſſes that fall within their cognizance, are as 
well and effeCtually diſpatched in the king's bench, or 
by general 3 of gaol-delivery, and oyer and ter- 
miner in the ſeveral counties at large; quod vide 10 Co. 
Rep. 73. ö. the caſe of the Marſbalſea, 4 Co. Rep. Wrott 
and Wigg's caſe, and Holcroft's caſe there cited; only in- 
deed the coroner of the verge is a neceſſary officer; de 

quo poſtea. 
But the original power of the ſteward and marſhal 
touching felonies within the verge, tho I know m_ 
| that 


11 
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that hath expreſly taken it away, yet by di/u/er is in ef- 
ſect vaniſhed, and that juriſdiction is wholly exerciſed by 
this ſpecial commiſſion of oyer and terminer, or in the 
king's bench, or general juſtices of oyer and terminer or 
gaol-delivery at large, who have juriſdiction of ſuch fe- 
Jonies, tho committed within the verge; vide Coke ſuper 


flatut. Articuli ſuper Cartas, cap. 3. & 10 Co. Rep. le caſe 


de Mey 2a. | | 
II. The ſecond kind of fpecial commiſſion of oyer and 
terminer, is, that which is founded upon the ſtatute of 
28 H. 8. cap. 15. for offenſes upon the fea, or in great 
rivers below the bridges. | 

I ſhall not enter into a large deſcription of the admi- 
ral's juriſdiction, but only ſet down briefly ſome obſer- 
vations in relation to capital offenſes, becauſe I have 
elſewhere more at large examined it. | 

As to criminal cauſes, that are capital, as treaſons, 
felonies, Cc. there is a threefold juriſdiction relative to 
the admiral and court of admiralty. | 

1. Its primitive and original juriſdiction, and this was 
of treaſons, felonies, or piracies done upon the high ſea, 
which was ſometimes held before the admiral, or his lieu- 
tenant as ſuch without relation to any other commiſſion; 
and ſometimes by ſpecial commiſſion under the great ſeal, 
even whether there was an admiral in being or not. 

The rule of their proceeding was fecundum legem mari- 
timam, their trial by proofs; and therefore, though they 
did procecd oftentimes to ſentence of death, and execut- 
ed it, yet in as much as the proceeding was according to 
the courſe of the civil and marine laws, and not accord- 
ing to the common law, it worked no corruption of 
blood. 3 | | 
Tho their juriſdiction was of things done upon the 
high fea, yet they might hold their ſeſſion in any place 
upon land. 8 8 

And altho at this day it is commonly received, that 
the courts of the common law have no juriſdiction of fe- 
lonies committed upon the high ſea, yet moſt certain! 
the king's bench had uſually cognizance of felonies x5, 
treaſons done upon the narrow ſeas, tho out of the bodies 
of counties, and it was preſented and tried by men of the 

adjacent 


Q 
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adjacent counties. T. 18 E. 2. Ref. 18. Rex. Glouc. & 
Somers. M. 26 E. 3. Rot. 51. Norfolk. T. 34 E. 1. coram 
Rege. Rot. 34. Norfolk. T. 8 E. 2. ibidem Rot. 111. N. 
18 E. 2. Rot. 15. M. 19 E. 2. Rot. 17. Rex. T. 25 E. 
3. Rot. 22. Linc. M. 27 E. 3. Rot. 29. Rex. (a). 8 E. 2. 
Coron. 399. 40 Az. 25. So that the court of king's 


{a) The caſes referred to here by 
lord Hale, as proofs of the antient 
juriſdiction of the king's bench in 
offences done upon the ſeas, were as 
follow : | 

Trin, 18 E, 2, Rot, 18 Rex, Seve- 
ral perſons of Briſtol had been indict- 
ed before the admiral of the king's 
flota, per inquiſitionem de man- 
« dato regis inde factam, per ſacra- 
« mentum marinariorum, quod vi 
« & armis, & ſelonicè deprædati 
« fuerunt navem de Placentia in al- 
« to mari, inter Le Ras ſancti Mar- 
« tini, & Odyern', de bonis & mer- 
« cimoniis, &c,” The indictment 
was returned into chancery, and a 
writ iſſued to the ſheriff of Glauceſter- 
ſhire to attach the ſaid perſons, and 
bring them | coram ſeipſo and the 
mayor of Brjftol & audits quereld, to 
do juſtice to the merchants, ©« ſu- 
« per recuperatione bonorum ſe- 
« cundum legem mercatoriam, & 
* nihilominus malefactores, præ- 
« dictos in priſonà ſalvò cuſtodiri 
« facere,” till they ſhould be de- 
livered by courſe of Taw, The ſhe- 
riff neglecting to execute effectually 
what was injoined him by the ſaid 
writ, a ſecond writ was directed to 
the mayor of Briffal, © 'Quod præ- 
« miſſa omnia & fingula diligenter 


« & efficaciter faceret, Cc.“ Af- 


terwards proce/ſus totius niegotii præ- 
diffi was nou. N 4 * 
which it appears, that one Clement 
Turtle had been impleaded before 
the ſaid mayor, by the maſter of the 
ſhip, Sc.“ Quodd habuit ad par- 
tem ſuam de bonis deprædatis ad 
* valentiam 25. injuſtè, &c, Et hoc 
« parati ſunt verificare per merca- 
* tores & marinarios ville præ- 
* diftz,” Turtle pleaded not guil- 
ty, and was acquitted by a jury of 
merchants arid mariners ; the which 
Jury ex officio again indicted the lande 
perſons, who had before been in- 


bench 


dicted * coram admirallo flotz, 
« quòd navem prædictam de bonis, 
« &c, felonice depredarunt,” and 
thereupon a capias iſſued to the 
ſheriff to bring them coram Rege ubi- 
cungue, &c, to anſwer for the ſaid 
crime, &c, | 

| Mich, 26 E. 3. Ret. 51, in derſo. 
coram Rege. Norfolk, Jobn Selondere 
impleaded ſeveral perſons, de placito 
franſgreffoni per billam, for enter- 
ing his ſhip ſuper coſterum maris de 
North'lenn* beating and wounding 
him, and plundering the ſhip, 2 
in mari prædicto reliquerunt in deſpe- 
ratam, per quod navis prædicta pe- 

riit omnino; and recovered 360 marks 
againſt them, for the damages ſuſ- 


tained thereby, 


Trin. 34 E. 1. Rot, 34. coram Rege. 
Norfolk, Several merchants of Lin- 
coln put on board a ſhip wool and 
other commodities for Brabant, to 
the value of 896/, 10s, The ſhip in 
its paſſage was entered in a hoſtile 
manner in the port of Gerfler in 
Zealand, and plundered by the ſub- 
jects of the earl of Hainault: ſatiſ- 
faction had been demanded of the 
earl for this depredation in vain; and 
thereupon, at the ſuit of the ſaid 
merchants of Lincoln, a writ was di- 
reed to the bailiffs of Lynn to ſeize 
amnia bona, &c, of the merchants 
of Hainault, and keep them till the 
Lincoln merchants had received ſa- 
tisfaQtion, or till farther order ſhould 
be taken therein, To this writ the 
bailiffs returned, that the Hainault 
merchants had nulla bena infra bal- 


livam ſuam: upon this a Lincoln 


merchant came into chancery, and 
alledged, that ſeizure had been 
made of goods to the value of 31/. 
17s, by the ſaid bailiffs, which they 
had redelivered to the Hainault mer- 
chants without warrant, and there- 
upon a ſecond writ ifſued to the ſaid 
bailiffs, ordering them to pay indi- 
lats. 
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bench had certainly a concurrent juriſdiction with the 


admiralty, in caſes of felonies done upon the narrow 


ute the ſaid 311. 175. to the Lincoln 
merchants in part of their loſs, or 
elſe to appeat corani Regt in aflabit 


Trin. ubicungue, & interim to ſeiſe om« 


nia Lust, Oc. of the Hainault mer- 


chants, as before, It appears after- 
wards, Mich. 15 E. 2. Rot. 143. coram 
Rege, that the ſaid earl of Hainauit 
in the parliament, anno 4 E. 2. ac- 
knowledged himſelf, per nuncios ſuos, 
to be indebted to the Linco/n mer- 
chants in the ſum of g 54/. on account 
of this depredation; 70. of which 
was allotted to Walter le Ken one of 
them, in ſatisfaction for his loſs ; 
and at his ſuit a writ was directed to 
the ſheriff, quad levari faceret 70 li- 


bras de boni, Cc. of the Hainault 


merchants, arreſted by conſent of 
the ſaid earl of Hainault at Yarmouth, 
and bring the money into chancery, 
ad 1 præditto Walters le 
Xen: by virtue of which ſeveral 
ſums of money were paid to him, in 
parte debiti prædicti. 

Trin. 8 E. 2. Rot. 111. in dorſo. 
ceram Rege. Kane, A mandate iſ- 
ſues to the conſtable of Dover, and 
warden of the cinque- ports, to take 
into cuſtody ſeveral perſons, ſor en- 
tering a ſhip from Flanders vi & 
armis, laden with cloth and other 
goods, belonging to certain mer- 
chants of Ipres, © quos pannes ab- 
« duxerunt, & mercatores ligave- 
6 runt, & impriſonaverunt, &c. ita 
« quod habeat eos coram rege ad 
« reſpondendum præſatis mercato- 
« ribus ſuper præmiſſis, &c. 

Mich. 18 E. 2. Rer. 15. in dorſo, 
ceram Rege. Lincoln”. The mayor 
and commonalty of Grymeſby im- 
plead feveral perſons © pro car- 
« candis & diſcarcandis navibus 
apud Vi//am de Cle, infra quatuor 
« leucas villæ de Grymeſty, where- 
by the ſaid corporation was enda- 
maged, and loſt the cuſtom due to 
them on all goods and merchandiſe, 
* carcata, ſeu diſcarcata, infra quin- 
« que leucas villæ de Grymeſby, in 
« auxilium firmæ ſuz de rege, 
and a precept iſſues to the ſheriff to 
attach, and bring them coram Rege, 
to anfwer for the ſaid offenſes, 


ſeas 


Mich. 19 E. 2, Rot. 17. Rex. The 


king ſignifies by writ to the juſtices 
of his bench, that precepts had iſſu- 
ed to ſeveral ſheriffs to attach cer. 
tain perſons, * quorum nomina ſub 
«« pede. figilli ſui eis mifit, qui du- 
« rante ſuſſerentia inter ſubditos re- 
« gis Anglia, & comitis Flandriæ, 
« quandam navem de Flandria di- 
« verſis bonis & mercimoniis, ad 
% valorem 2000 marcarum, Carca- 
« tam, infra aquam de Tyne prope 
« Tynemuth, vi armatà ceperunt, & 
« bona & mercimonia prædicta, &c, 
« inter ſe partiti fuerun,” In con. 
ſequence of which proceſs it ap- 
pears, Rot. 18. ibidem, that ſeveral 
perſons were brought coram Rege by 
the ſheriff of Northumberland; where 
they were impleaded by the king's 
attorney for having part of the ſaid 
goods, © Et dicunt qudd nihil cepe- 
« runt, &c. Et de hoc ponunt ſe 
« ſuper patriam,” Upon which the 
king's attorney joined iſſue with 
them, and the court bailed them 4. 
die in diem, quouſque, &c. 

Trin. 25 E. 3. Rot. 22, Lincoln, 
Rex, William Coupeman and Robert 
Firz-William had been indicted, 
« coram vicecomite & coſtodibys 
« pacis in comitatu Linc', Qudd fe- 
« lonice deprædaverunt Jobannen 
« Gryme de Kirkeby, in mari apud 
« Frefton-berd; et qudd de Freſton- 
« bord porrexerunt ſupra mare ver- 


-< ſus partes boreales, & in alto mari 


« deprædaverunt, & demerſerunt 
„ oo batellas piſcatorum, & ſex 
« homines in prædictis batellis exiſ- 
« tentes,felonice interfecerunt. The 
indictments were ſent into the king's 
bench, and thereupon the ſaid i- 
liam and Robert were brought © co- 
* ram Rege apud Ayleſbury, ad re- 
« ſpondendum, &c,” But it ap- 
pearing that both of them had been 
tried upon the ſaid indictments be- 
fore the juſtices of gaol-delivery at 
Lincoln, and acquitted ; © Confide- 
« ratum eſt qudd iidem Robertus & 
% Willielmus eant inde quieti.“ 
Mich. 27 E. 3. Rot. 29. Rex. Len- 


don. Henry Pickard, coroner of Lan- 


don, delivered with his own hand c- 
: ram 


ing's realm of England. 


often iſſue. | 
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the county. 


. 


am Rege, quaſdam- cognitiones coram 
ipſo faltas 10 82 Tower of London by 
everal perſons, who confeſſed that 
hey had feloniouſly entered a ſhip 
near Fever ſham, thrown the men on 
board into the ſea, plundered it, 
and then ſunk it; that they after- 
arcs went from Wax uſgue 
pud forlongg de Tenet, xe irs 
ouſly entered another ſhip there, 
tripped it of what goods were on 
board, killed all that were in it ex- 
ept two women, and flung them 
into the ſea; © Et qudd fornicave- 
* runt cum duabus mulieribus præ- 
** ditis, quas quidem poſt tres dies 
* elapſos felonics interfecerunt,” 
pon this four of the ſaid criminals 
were immediately brought coram Re- 
„ and being aſked ſeverally, why 


It 


So that even in theſe caſes of felonies or treaſons com- 
mitted upon the ſea-coaſt in the narrow ſeas, the king's 
bench or ſpecial commiſſions of cyer and terminer ſecundum 
legem E conſuetudinem regni Angliæ, had a concurrent ju- 
riſdiction with the court of admiralty. | 
But this juriſdiction of the common law courts in caſes 
of felonies and treaſons, and other crimes committed up- 
on the ſea-coaſt, was interrupted by a ſpecial order of the 
king and his council, Clauf. 35 E. 3. m. 28. dorſo, and 
by a ſuper/edeas that iſſued ſhortly after; and ſince 38 E. 
3. I have not obſerved, that the king's bench, or courts 
of the common law have proceeded criminally in caſes of 
rimes of this nature committed upon the high ſea. 

But if any felony or treaſon was committed within any 
reek or arm of the ſea, which was within the body of a 
ounty, the courts of the conmon law only had juriſ- 
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as or coaſt, though it were high ſea, becauſe within the 


And as it was thus in the king's bench, ſo in this caſe 
pecial commiſſions to hear and determine offenſes upon 
he coaſt, ſecundum legem & conſuetudinem regni Anglie, did 


But indeed a general commiſſion of oyer and terminer of 

felonies infra comitatum, Efc. did not extend to miſde- 
meanors apon the ſea-coaſt, unleſs in thoſe creeks and 
ivers and arms of the ſea, that were within the body of 


o 


diction 


judgment ſhould not paſs upon 
them, © juxta cognitiones ſuas præ- 
« dias, nihil dicunt, Ided con- 
« deratum eſt, qudd trahantur, & 
« ſuſpendantur,” As to two others, 
« quia curia nondum adviſatur de 
« procedendo ad judicium ſuper 
« eis, they were committed to the 


marſhal, and afterwards removed to 


Newgate by the king's writ, being 
appealed, © coram Vic' & Coron* 
« Civitatis Landon, by Allan de Cren- 
« don, de morte Thome de Crendon 
« fratris ſui, apud le forlonges in 
« mari juxta infulam de Tm in 
« com' Kanc' felonice interfeRi, 
« ſuper appello przdi®o, ſecundum 
% legem & conſuetudinem regni 
% Anglie, reſponſuri.“ 


* 


i 
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| 
; 
# 
| 
43 


rt Tenor ne OMRON” PRs 


Lo a: 


great ſeal, and by inquiſition. 
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dition in ſuch caſes, and the.admiral had ho juriſdiQion | 


at the common law in ſuch caſes. f 

And thus far touching the juriſdiction of the admirat 
or maritime court at common law. | | 

2. But by the ſtatute of 15 R. 2. cap. 3. of the death of 
2 man, or maihem in great ſhips hovering in the main 
ftream of gteat rivers below the Bridges (for ſo is the re- 
cord, and not#elow the points) nigh to the ſea, the admii- 
ral ſhall have juriſdiftion. | 81 

This firſt gave the admiral juriſdiction in any river ot 
creek within the body of the county, which only extends 
to the death of a man {nd maihem. 1 

But yet obſerve, th.s is not excluſive of the courts of 
common law; and therefore the king's bench, or the ge- 
neral commiſhon of oyer and terminer to hear and deter- 
mine felonies, Sc. in the county, have herein a concur- 
rent juriſdiction with the court of admiralty. 

And as well the coroner of the county, as of the ad- 
miral, may take inquiſitions upon ſuch deaths happen- 
ing in great rivers, namely, arms of the ſea, that flow 
and reflow beneath the firſt bridges. 8 E. 2. Coron. 399: 

Only thefe things are obſerveable. 1. That it exten 
only to rivers, that are arms of the ſea, namely; that 
flow and reflow, and bear great ſhips. 2. It ſeems to ex- 
tend only to ſuch deaths as happen in thoſe great ſhips, 
not in ſmall veſſels. 3. That by that ſtatute this juriſ- 
diction is annexed to the court of admiralty, and conſe- 
quently they may proceed therein by proofs, according 
to the courſe of the marine law, and hold their ſeiſion 
where they pleaſe, tho they did often; even before the 
ſtatute of 28 H. 8. proceed by commiſſion under the 


3. By the ſtatute of 28 H. 8. cap. 15. the courſe of 
r in criminal cauſes is ſettted in a different me- 
thod, in Which theſe things are 'obſerveable, viz. 1. The 
things to which it extends, reaſons, felonies, robbericy 
murders, and confederacies. 2. Where committed, viz. 
in and upon the ſea, or in any other haven, creek, river, er 
place, where the admiral hath, or pretends to have power, 
authority, or furiſdiction this ſeems to me to extend to 
great rivers, where the ſea flows and reflows below the 
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rſt bridges, and alſo in creeks, of the ſea at full water, 
where the ſea flows and reflows, and upon high water 
pon the ſhore, though theſe 2 be within the body 
t the county; for there atleaſt, by t 

hey have a juriſditon ; and thus accordingly it hath 
een conſtantly uſed in all times, even when judges of 
e common law have been named and fat in their com- 
iſſion; but we are not to extend the words (pretend to 
2ve) to ſuch a pretenſe as is without any right at all, 


iction upon the ſhore, when the water is reflowed, yet 
e hath no cognizance of a felony committed there ; and 
herefore it was reſolved, 25 Eliz. Lacie's caſe, That if a 
an be ſtricken upon the high ſea, and dies upon, the 
ore after the reflux of the water, the admiral by virtue 
f this commiſſion 2 no 1 of 1 felony. 
Co. Rep. f. 93. a. Bingham's caſe, 5 Co. Rep. f. 107. a. 
di {93 Co. PI C. cap. 7. p. 48. bat 5. this here- 
fter. 3. The commiſſion muſt be directed to the lord 
dmiral or his lieutenant, and three or four others. 

The proceeding and trial is to be according to the 
purſe of the common law, as if the offenſe were com- 
itted at land within the realm. 5. Their ſeſſion is to 
> in ſuch places and counties as ſhall be appointed by 
e king's commiſſion; no challenge for default of hun- 
reders, 6. The offender excluded from clergy ; but 
ere, whether the ſtatute of 1 E. 6. cap. 12, does not re- 


aſe- ore it even in this caſe, as ſome of the judges in Alexander 
ing bulter's caſe (d) held? But my lord Coke, P. C. cap. 49. 
ith piracy is excluded from clergy : It ſeems to me, that 


to all offenſes but treaſon, and piracy, and murder, the 
fender is to have his clergy by the ſtatute of 1 E. 6. 
b. 12. 7. The hearing and determining being directed 


of be according to the courſe of the common law, if the 
15 iſoner ſtands mute, he ſhall have peine fort & dure. Co. 


C. cap. 49. 114. 8. This ſtatute is not repealed by 
e ſtatute of 35 H. 8. cap. 2. nor by the ſtatute of 1 & 2 
& M. cap. 10. 9. An acceſſary cannot be puniſhed 
this act, but may be puniſhed by the admiral according 
Vor. II. B to 


(d) 11 Go. 31.6. 


e ſtatute of 15 R. 2. 


nd therefore, altho the admiral pretends to have juriſ- 


17 


, . 
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4 Blackſt. But note well, that befides this commiſſion founded t 
Com. ch. 5. on the ftatute of 28 H. 8. which extendeth only to tre 
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to the marine or civil law. 10. An attainder upon thi 
act worketh no corruption of blood. | 

Thus fat in general of this commiſſion ; only I ſhall ade 

1. That touching piracy upon the fea at this day, iti 
commonly taken the common law hith no concurren 
juriſdiction; and therefore if an acceſſary be at land t 
a piracy at ſea, the commiſſioners upon this ſtatute ca 
not try it becauſe done at land, and beſides the ſtatut 
extends only to principals. Co. P. C. p. 112. nor can th 
common law try it, becauſe piracy is not made felom 

"whereof the common law can take notice: Again, if / 
commits a robbery at ſea, and brings the goods to lan 
within the body of a county, this is not felony triable h 
the common law, becauſe the common law takes no nc 
tice of the original fact. Co. P. C. p. 113. Butler's cal 

cited 28 Eliz. | * 

2. That touching treaſon or felony committed upon tl 
high fea, as the law now ſtands, it is not determinable 
the common law courts, but only upon this ftatute. 

3. But if a felony be committed in a navigable arm 
the fea, the common law hath a concurrent juriſdiction. 


fon, murder, robbery, and confederacies, there is, and 
above theſe hundred years laſt paſt there hath been in ti 
fame commiſſion, a common law commiſſion of oyer a 
terminer, and alſo a commiſſion of the peace and gat 
delivery for all offenſes againſt any penal laws fuper mar 
vel infra fluxum maris ad plenitudinem maris; and alſo of 
_ treafons, murders, felonies, &c. ſuper mari vel aligus ri 
porti, aqud'dulci, 'creci, feu infra fluxum maris ad plenitul 
nem maris, a pages." ws pontibus ver ſus mare et ſup 
littus maris, '&c. ſecundum flylum et conſuetudinem rt! 
Angliæ ef curie admiralitatis, and limits of the count) 
their ſeſſion and enquiry. This may be ſeen at large! 
25 Eliz. in Lacie's caſe (e). | 
Bat then for ſo much as lies within the body of 2 
county, their commiſſion is a commiſſion of the pe. 
| £5 


(4) 1 Leen. 270. 
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gaol- delivery, and oyer and ferminer, and conſequently 

plain commiſſions at common law, and their ſeſſions 

dught to be within the county where the fact inquirable 

s to be inquired, becauſe it is but a ſpecial commiſſion 

at common law. CERN | 0 
The caſe of Lacy was thus: 


Die Lune in quart ſeptimans Quade aww 23 Ex. at 
he caſtle of York, there was a — — by commiſ- 


ſon of gaol- delivery and oyer and ter miner for the county 
of York directed to baron Chute and others. 

At this ſeſſion Ambroſe Lacy and others were indicted 
of the murder of Richard Peacock, ſuppoſing the ſtroke 
given 5 Auguſt 22 Eliz. and the death 6 Auguſ# 22 Eliz, 
both ſuppoſed to be at Scarborough, in comtati Ebera- 


1. . ; 142 
Thi indictment was delivered into the king's hench in 
enſe Martii following, and N appearing in the king's 
bench was thereupon arraigned; he pleaded that the place, 
here Richard was ſtricken and after died, was called 
carborough-ſands, and that it is and at the time of the 
ſtroke et continue poſtea fuit locus infra fluxum et refluxum 
aris infra plenitudinem ejus in Scarborough predict, et 
barcella portus de Scarborough, and that within that place 
he admirals 28 H. 8, et ſemper tam antea, quem poſtea la- 
ebant et pretendebant habere juriſdictianem; then ſhews 


he letters patents of oyer and terminer to baron Chute and 


dthers within the counties of York, Cc. according to the 
ſual form, which was delivered to baron Chute and the 
eſt 18 Feb, 23 Eliz. | 


That afterwards 25 Feb. 23 Eliz. the commiſſion upon 


he ſtatute of 28 H. 8. including alſo the commiſſion of 
gaol- delivery, oyer and terminer, and the peace, ut ſupra, 
ſſued to herd, of Lincoln, lord admiral, and.divers others, 
4 5 a hear and A deliver the gaol 
dt all murders tam ſuper mare vel aliquo rivo, parti, a 
uk, crecã, ſeu loco pan infra — — 2 2 
linem d quibuſcunque primis pontibus ver ſus mare, quam ſuper 
Hus maris ef alibi ubjcunque infra juriſdiflionem noſlram 
aritimam et juriſdiflionem curie admiralitatis, &c. 

That this commiſſion was delivered to the lord admi- 

|, &c. 26 Feb. 23 Eliz. 

B 2 That 


mn Woes of Sc 4 — — — 


FF ara 1 hon wer RI ec; a6 rag ee - r 


' Chute, &c. the lord admiral gave notice to the ſaid baron 


dictment was found, that Ambroſe Lacy killed Peacock je 


Scarborough ; and that the admiral 28 H. 8. ac continu 


given at high ſea, and a death upon the ſands ; but only 


died, or by a ſpecial commiſſion of oyer and terminer. 


HISTORIA PLACITORUM CORONÆ. 
That afterward.and before the inquiſition before baron 


Chute of that commiſſion. 

And that after that notice, viz. 6 Marti in quart ſepti- 
mani Quadrageſimæ inquiſition was taken before baron 
Chute, &c. upon which he is now arraigned. 

Then he | —lks that 2 Martii 23 Eliz. the lord admi- 
ral, &c. iſſued their precept to the ſheriff of York by 
virtue- of the ſecond commiſſion, and thereupon an in- 


defendendo, and ſet forth the ſpecial manner, and avers 
that it is the ſame death, and that the locus, in quo the 
firoke was given, was called Scarborough-ſands infre fluxum 
et refluxum maris ad plenitudinem ejus, et parcella ports de 


poſtea et antea habebat vel pretendebat habere juriſdictianen, 
et fic dicit quod inquiſitio coram baron Chute fuit void. 
The king's attorney demurred, and Mich. 26 Eliz. 
_—_— was given, qudd eat fine die. 
hich judgment doth not at all enforce, that the ad- 
miral had juriſdiction by the ſtatute of 28 H. 8. in this 
caſe, where a murder was committed in a port, or a ſtroke 


this ſecond commiſſion extending ſo large, namely upon 
the ſea-ſhore and in the ports, did for ſo much repeal the 
former commiſſion in the county at large ; for that ſecond 
commiſſion was in part a common law commiſſion, as 
hath been ſaid. | 5 

And therefore I take it to be true, that if a man be 
ſtricken upon the ſhore at full ſea, and dies upon the 
ſhore at low water, this is not within the ſtatute - of 
28 H. 8. nor within a general commiſſion of oyer and ſer- 
miner in the county, but yet I do not think it is to be 
determined by the conftable and marſhall, as my lord 
Coke, ubi Jupra, intimates, but it may be defermined in 
the king's bench fitting in the county, where the party 


III. The 
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III. The third kind of ſpecial commiſſion is, that 
hich is limited to particular places, that are not coun- 
es: Such are the commiſſions of oyer and terminer, and 
kewiſe of gaol- delivery, or the peace limited and granted 
ithin certain corporations or boroughs; nay, I think it 
ay be granted to particular rivers, tho they extend to ſe- 


m- eral counties, but then every county muſt have a parti- 
by ular ſeſſion of its own, for ſo much of the river as is 
chin the precin& of that county, 

te If the king iſſues a commiſſion of oyer and fterminer or 


aol-delivery to any city or town not Deng a county, if 
general commiſſion afterwards iſſues for the whole 
punty, this ſecond commiſſion after notice or a ſeſſion 


ommiſſion; but this is remedied by the ſtatute of 
& 3 P. & M. cap. 18. whereby. it is enacted, that ſuch 
ſpecial commiſſion ſhall not be determined by the 
anting or ſitting of a general commiſſion in the county 
t large. | 


ad: IV. Special commiſſions of oyer and ferminer may be 
this ade for ſome ſpecial offenſes; And ſuch were antiently 
ole By uſual, as touching labourers, weights and meaſures, 
ly d the like ; for as a general commiſſion may be to hear 
Pon nd determine all offenſes, ſo it may be for particular 
=” fenſes. 


V. Special commiſſions to hear and not to determine 
fenſes: Tho by force of ſome particular ſtatutes ſuch 
dmmiſſions of 9 may iſſue, as upon the ſtatute of 
3 H. 6. cap. 10. of ſheriffs and ſome others, yet regu- 
rly as to matters of miſdemeanor, eſpecially ſuch as are 
pital, as felony or treaſon, no ſuch commiſſion of in- 
iry only is warrantable : Vide T. 5. Fac. 12 Co. Rep, 
I 


egularly in all commiſſions ad audiendum et terminandum 
e commiſhoners ought to proceed upon indiAments be- 
re themſelves ; de quo infra. - | 
But it hath been not unuſual in caſes, eſpecially of 
zaſon, that, where an indictment is taken before juſtices 
oyer and terminer for an offenſe committed in the proper 
punty, a ſpecial commiſſion may iſſue to determine that 
| B 3 indiament 


y virtue thereof determined and ſuperſeded the ſpecial 


VI. A commiſſion to determine and not to inquire: | 
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indiament in another county, but then upon mt gulf 
pleaded the ſame muſt be tried before theſe ſecond eom- 
miſſioners, by men of the county where the offenſe wa 
committed: Vide Co. P. C. p. 27: Plowd: Com. 390. Caſu 
com” Leiceſter and Somervill's caſe, Cc. (/). 

I ſhall not inſtance. farther touching ſpecial commiſ. 
ſions: Some acts of parliament have directed cornmiſſion] 
| of this nature, as upon the | ſtatute for treaſons and felo- 
Foſter 2. nies committed in another county by the ſtatute of 
33 H. 8. cap. 23. (which, tho repealed as to treaſons by 
12 P. M. cap. 19. yet ſtands as to murders, and 
vide Crompt. fol. 22. ' a: Grevill examined before the 
council was arraigned for murder in another-county 
upon this ſtatute (*), and ſtanding mute was preſſed, 
and upon the ſtatute of 35 H. 8: cap. 2. of foreign 


treaſons. 112 de: 
Et hac difla ſunt de ſpecial commiſſions d” oyer and ter af 


miner 


. 


Concerning general commiſſions of oyer and terminer. 


See Index I Uſtices of eyer and ferminer ate of two kinds, viz. Juſi 

to » Hawk. J ciarii ordinaFii, ſuch is the court of king's bench, th 

—— ang tupreme ordinary court of oyer and terminer, and is con 

Terminer, Priſed within the ſtatutes, that give power to juſtices « 
oyer and terminer, as hath been already ſaid. 

The delegate or conimiſſionate juſtices of oyer and 

miner are thoſe, who are by commiſſion, which uſually 

_—__ in the circuits directed to juſtices of aſſiſe 4 

61 ivers others, or any three of them, whereof common 7 

1 one of the juſtices of aſſiſe is of the guorum; and it is 


| inguirenui 
(f) 1 And. 10. * This caſe was M. 31 Eliz. 
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quirendum per ſacramentum proborum & legalium hominum 
F the ſeveral counties de quibuſcunque proditionibus, Ac. and 
vers other offenſes therein mentioned, ac de omnibus in- 
iis & malefaftis quibuſeunque in comitatibus Bucks, Ee. 
pque omnia audiendum terminandum, facturi inde quod ad 
2 pertinet ſecundum legem & conſuetudinem regni An- 


p tra. N 


Tuis commiſſion is ſpecially called a commiſſion of oyer 
0 nd terminer; and therefore, altho juſtices of peace have 
N clauſe in their commiſſion ad audiendum et terminandum 


elonies, c. yet juſtices of peace come not under the 


darliament, that mention juſtices of oyer and ferminer ; as 
pon the ſtatute of 5 Eliz. cap. 14. for forgery, as ſhall 
de ſaid farther hereafter in the chapter of juſtices of 
deace. 9 Co. Rep. 118. b. lord Sanchar's caſe, Co. P. C. 
ap. 41. p. 103. Nas 

But the juſtices of the court of king's bench are the 


ath been before ſaid. - 

My lord Coke in his 5 Inſtit. cap. 28 et 30. hath laid 
ogether the learning of the courts of oyer and terminer 
and gaol-delivery, whoſe method I ſhall follow. 

Commiſſioners of oyer and terminer before their ſeſſions, 
iſſue a precept to the ſheriff much of the ſame form as 


Raft, Entries 443. b. title oyer and terminer. 1 E. 3. 


annot be by writ, but muſt be by commiſſion under the 
great ſeal; otherwiſe their proceedings are void. 42 
Az. 12. EL 


gaol delivery, and other commiſſions of like nature di- 
rected to one or more, there may be additional commiſ- 
ſions of aſſociation, and thereupon writs are to iſſue to 
the former commiſſioners de admittendo in ſocietatem; and 


non poſſitis, tune vos tres vel duo veſtrum, quos preſentes 
eſſe contigerit, (quorum aliquem veſirim, A. B. vel C. D. 
unum 1 volumus, ) ad premiſſe faciend intendatis, &c. 
Vide F. N. B. p. 111, 112. 

B 4 3. Juſtices 


i, fc. and this to be done fam infra libertates quam 


ame of juſtices of oyer and terminer within thoſe acts of 


overeign ordinary commiſſioners of oyer and terminer, as 


ommiſſioners of gaol- delivery do; ſee the form thereof, 


1. The juſtices of oyer and terminer in criminal cauſes 


2. Both in commiſſions of oyer and terminer and of 


if all cannot attend the ſeſſion, a writ of Si omnes intereſſe 
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once fit without adjournment, their commiſſion is deter- 
mined ;z but tho they be 1 only pro Ade vice, yet 
they may continue their ſeſſions from day to day by ad- 
journment; the like for all other commiſſions, | 
But it is not always neceſſary nor uſual to enter their 
adjournment on record, (tho it might be fit in many 
cafes,) and then if it be not entered on record, their ſeſſion 
always relates to the firſt day, and ſo are their records 
entred as of the firſt day of the ſeſſion. 

But in ſome caſes it is abſolutely neceſſary to enter 
their adjournments on record, as where an indictment is 
taken the firſt day of the ſeſſion before juſtices of yer and 
terminer, and they make a precept to the ſheriff to return 
a jury the next day, or at any following day, upon the 
priſoner's plea of not guilty, there muſt be a record made 
of the adjournment ot the ſeſſions to that day, otherwiſe 
it will be erroneous, (becauſe without ſuch entry the 
whole ſeſſions will be ſuppoſed in law to be held the firſt 
day,) and out of ſeſſions ; the like for juſtices of peace. 

So if aſter the firſt day of the ſeſſions either of oyer and 
terminer, or gaol-delivery, there be a felony committed, 
and the party indicted for it, there muſt be an entry of the 
adjournment, at leaſt till the day of the indiQment 
taken, becauſe otherwiſe the felony will be ſuppoſed in 
law -to be committed after the determination of the 
ſeſſions, ' 14 Car. 1. Sampſon's caſe (a). 

4. Commiſſions of oyer and terminer, gaol-delivery, 
and regularly all other commiſſions are determined by 
one of theſe four ways. 1. By a ſeſſion and non-adjourn- 
ment, as before, 2. By the king's death: yet it is held, 
tho in ſtriQneſs of law the commiſſions. be determined by 
the king's death, ſo as no proclamation without an act of 
parliament can give them continuance, but they muſt 
have new commiſſions, Croke, 1 Car. 1. p. I. yet the acts 
they do by virtue of theſe - commiſſions after the 
king's death, and before notice thereof, ſtand good. 
M. 3. Car. 1. C. B. Croke, p. 97, 98. in Sir Randolph 


. 1 
Creu 


(a) W. Jones, 9. 


22 — 


3. Juſtices of oyer and ter miner or gaol-delivery, if they 
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ew's caſe (*). 3. By expreſs Super ſedeas by a writ; but 


7 is Super/edeas by writ, tho it be a Super ſedeas omnins, yet 
et not an abſolute repeal of the commiſſion, but only a 
d. ſpenſion, for it may be renewed again by a writ of Pro- 


dmmiſſion of the fame nature in the ſame county, and 


ir 

y dtice thereof, : 

on And therefore before the former commiſſion be deter- 
ds ined, there muſt be notice, which is of three kinds. 


rmer, as to all thoſe and thoſe only to whom it is 
ewn. 2. By a proclamation of the latter commiſſion 


id the county ; this determines the former commiſſion 
rn holly. 3. By a ſeſſion in the county by force of the 
e tter commiſſion in the county. Coke, 4 Inftit. cap. 28. 
le 165, 


If a general commiſſion of oyer and terminer, gaol-de- 


p 
ws ery, or the peace, iſſues for the county at large; and 
ſt terwards a ſpecial commiſſion of the like nature for one 


dwn, or for the loca maritima of that county, this new 


id pmmiſſion, with notice as before, doth determine the 
d zneral commiſſion pro tanto. 25 Eliz. Lacie's caſe, 1 Leon. 
% 363. Pp. 270. & ſupra, cap. precedente. 


And ſo e converſo, if a ſpecial commiſſion of oper and 
rminer, gaol-delivery, or the peace, iſſue for a particular 
wn or city, not being a county, for the loca maritima, 
general commiſſion of the like nature in the county, 


. with 
* (*) But now by 7 & 8 V. cap. 27, © fion, proceſs, or proceedings 

dd 1 Ann, cap. 8. it is enafted, © whatſoever in, or iſſuing out of 
d, That no commiſſion either civil “ any court of equity, nor any pro- 
57 or military, That no patent or “ ceſs or proceeding upon any office 
of grant of any office or imployment © or inquifition, nor any writ of 


Fl either civil or military, That no “ Certiorari, or Habeas Corpus in any 
commiſſion of affiſe, eyer and ter- © matter or cauſe either criminal 
ts miner, general n or *© or civil, nor any writ of attach- 


he of aſſociation, writ of admittance, ment, or proceſs for contempt, 
d writ of þ non omnes, writ of affiſt= © nor any commiſſion of delegacy 

h ance, or commiſſion of the peace or review for any matters eccle- 
4 ſhall be determined by the demiſe *© fiaſtical, teſtamentary, or mari- 


11 of any king or queen of this realm, time, or any proceſs thereupon 
| but ſhall continue in full force for © ſhall be determined, abated, or 
ſix months next enſuing notwith- © diſcontinued by the demiſe of any 
ſtanding ſuch demiſe, unleſs ſuper- © king or queen of this realm, but 
ſeded and determined by the next “ ſhall remain in full force, as if 
ſucceſſor : And alſo no original © ſuch king or queen had lived. 
writ, writ of Nifi prius, commiſ- 


dendo, 12 Aſſix 21. adjudged. 4. By the iſſuing a new 


By ſhewing the new commiſſion ; this determines the 


i 
4 
| 
} 
1 
| 
i 
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with ſuch a notice as before, determines the ſpecial com- 
miſſion ; But by the ſtatute of 2 & 3 P. & M. cap. 18, 
this is helped as to ſpecial commiſſions in cities and 
towns corporate, as hath been before ſaid ; but that ſta- 
tute is to be intended only of towns or cities, as it ſeems, 
(quere) and extends nat to commiſſions of oyer and termi- i 
ner. 4 Co. Inſtit. p. 165. in margine. 3 
But if there be a general commiſſion of oyer and termi- 
ner, or gaol-delivery, or peace for the whole county, and 
'A 1 of the ſame nature te a liberty, hun- 
dred, or other precinct, as in a hundred, liberty, or 
franchiſe within the county, and both bear tee the ſame 
day, they all ſtand. Thus it is in Suffolk, where there 
have been always three commiſſions of gaol-delivery to 
the juſtices of aſſiſe, one for the county at large, another 
for the franchiſe, another for the town of Bury, and they | 
impanel ſeveral 1 juries, and fit and act reſpectively 
15 by each commiſſion. ray | 
1 And the juſtices of gaol delivery in the franchiſe muſt 
'} ſit in the franchiſe by the ſtatute of 2) H. 8. cap. 24. 
il and the reaſon is, becauſe antiently the abbots of St. Ea. 
i. mund's-Bury did by virtue of the king's letters patent, 
wo conſtitute their own juſtices of gaol-delivery in the fran- 
i chiſe and town; and therefore the ſeſſions of gaol-delivery 
is fitteſt to be held at Bury; but the commiſſion of oyer 
1 and terminer extends tam infra libertates, quam extra; but 
of this vide cap. prox. | 
But a commiſſion of one nature doth not ſuperſede a 
commiſſion of another nature, as a commiſſion of oyer and 
terminer is not repealed by a ſubſequent commiſſion of 
b or the peace, nor 2 converſe, for they are of 
cveral natures. 3 Mar. B. Commiſſion 24. . 
Theſe things before-mentioned are common to all ju- 
1 diciary commiſſions; theſe that follow, more particularly 
concern general commiſſions of oyer and terminer. 

I. Regularly upon the commiſſion of oyer and terminer 
there ſhould iſſue a precept to the ſheriff in the name of 
three commiſſioners at leaſt, whereof one of the quorum, 
and under their particular ſeals, bearing date fifteen days 
at leaſt before their ſeſſion, to the ſheriff to return twenty- 


four 


V * 
. 
od 
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our fot a grand inqueſt ad inquirendum, &c. at ſuch a 
day; and the ſheriff is to return his pannel annexed to 
he precept. . | 

2. Regularly the commiſſioners of oyer and terminer 
annot proceed upon any indictment taken before others 
than themſelves. 3 Mar. B. Commiſſion 24. And there- 
ore they cannot proceed upon the coroner's inqueſt, or 
upon an indictment of felony before juſtices of peace. 
But this rule hath two exceptions. 1. That it is only 
intended of a general commiſſion of oyer and terminer, for, 
as hath been ſhewn, there may be a ſpecial commiſſion 
to determine a treaſon or felony taken before other com- 
miſſioners of oyer and terminer. Com. p. 390. Caſus 
tom* Leiceſter; nay, or by the coroner or juſtices of the 


7 "| * 

Y Y 
1 

+ == 

1 y 
= ; 

bs q 
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| peace. 2: That it doth not extend to an inquiſition 
ly Wy taken before other commiſſioners of 2 and terminer; for 
it is and always hath been the conſtant practice to take 


indi&ments before commiſſioners of oyer and ter miner, as 
for highways, barretry, forgery, perjury, &c. and to 
try them before other commiſſioners of oyer and terminer 
at another ſubſequent ſeſſions ; and if there were any 
doubt of that at common law, yet the ſtatute of 1 E. 6. 
cap. J. hath ſettled it, viz. © That no proceſs or ſuit 
made before the juſtices of aſſiſe, gaol delivery, oyer 
« and terminer, juſtices of peace, or any the king's com- 
« miſſioners, ſhall be in any ways diſcontinued by 
making or publiſhing any new commiſſion or aſſocia- 


« new juſtices of aſſiſe, gaol delivery and the peace, or 
other commiſſioners may proceed in every behalf, as 


« ſtill remained and continued not altered.” 
And this gives power to the juſtices of oyer and termi- 
ner, &c, to proceed upon indictments taken by former 


felony, or other miſdemeanors. | 
3. In caſe where a felon or traitor, &c. pleads to an 
indictment taken before juſtices of oyer and terminer, 
they ought not, (as in caſe of juſtices of gaol-delivery,) 
to award a precept ore fenus to the ſheriff to return a jury, 
; but 


tion, or by altering the names of the juſtices ; but the 


« if the old commiſhons, juſtices and commiſſioners had 


juſtices of oyer and terminer, as well in caſes of treaſon or . 


27 


A r OD ON I Peas Ar vg: 3 


. Eons GST Ls 


HISTORIA PLACITORUM CORON. 


but it muſt be by precept in the names and under the ſeal * 
of the commiſſioners, or three of them, whereof one of f 
the quorum. 4 Co. Inflit. cap. 30. p. 168. et ibidem cap. 28. 

p. 164. and the ſheriff ought to return the pannel filed to WK © 

the precept. |  & 

4. But the indictment may be preferred, iſſue joined, 1 

| precept made and returned, and priſoner tried the ſame | * 
9 day before commiſſioners of oyer and :terminer : ſee the f 
ecedents cited 4 Co. Inftit. cap. 28. p. 164. P. 16 Car. 1, © 

f R. Croke 583. reſolved per omnes 1 Anglie, | 4 
altho there was no commiſſion of gao 27 a; in that * 

caſe, but only of oyer and ferminer. Accords H. 9 Car. 5 

I B. R. Chapman's caſe for barretry before juſtices of oyer ay 
'ZY and ferminer. 2 Roll. Abr. p. 96. And the ſame law is . 
1 88 for juſtices of gaol- delivery. T. 9 Car. B. R. 8 
4 role 31 5. | 
bl But . caſes of juſtices of the peace it hath been held, = 
1 that they cannot try the ſame ſeſſion that the party pleads l 

| to the indictment, much leſs the ſame he is indicted. ur 
22 E. 4. Coron. 44. H. 11 Car. 1. B. R. Croke, þ. 438 "5 

1 & 448. adjudged in caſes not capital, Bumpſted's caſe in B 
1 an indictment of extortion, and accordingly ruled 7. ch 
714 23 Car. E. R. Pue's caſe for ſeditious words. 2 H. 8. Ky 

w. 259, | ; 

But — it hath been held good even before juſtices of bg 

1 peace to receive an indictment, and put the party, if . 
448 preſent, to plead to it, and try it the ſame ſeſſions, T. 14. 8 
5 fac. B. R. Cre. 404. Rice's caſe adjudged good, 4 Ce. Ig 
Inſtit. cap. 28 oh 164. without queſtion they may: And there nf 
can be no difference aſſigned between ſeſſions of the peace = 
and oyer and fterminer in this caſe, nor between cauſes 5 
criminal and capital, for the offenſes riſe in the ſame * 
county, and as there goes out a ſummons of gaol delivery, FT; 
ſo there iſſues a general ſummons of the ſeſſions of the — 

peace; and that all conſtables, c. then attend; guad & 


vide Crompt. de pace, f. 232. a. 2 Co. Inflit. ſuper Articulis, 
cup. 15. P. 568. 

Yet in reſpe& of this contrariety of opinion, the uſe 
hath commonly obtained, that in caſes not capital both 
1 before juſtices of oyer and terminer, and of the peace, he 
that traverſeth an indi ment, hath time to try it till the 

| next 
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xt ſeſſion ; but where the party is in priſon, the juſtices 
aol-delivery put him to anſwer, and 5 it preſently. 
But in all treaſons and felonies, as well before juſtices 
oyer and terminer or of peace, as well as before juſtices 
gaol delivery, the conſtant courſe is to indi the party, 
t him to plead, try him, and give judgment, and all 
the ſame ſeſſions ; and it is fit to hold the courſe accord- 
to the modern uſage ; but it ſeems to me, that in all 
* criminal or capital, juſtices of oyer and terminer may 
rigore juris proceed to indictment, trial and judgment 
ze ſame ſeſſions. Fre | 
5. The court of the general commiſſioners of oyer and 
rminer, as likewiſe that of the gaol-delivery and of aſ- 
ſe, comes under the name of a court of. record in rela- 
on to thoſe offenſes, that by act of parliament are 
jrected to be puniſhed in any court of record; as the 
atute of 5 & 6 E. 6. cap. 14. of foreſtallers, & c. and 
e ſtatute of 33 H. 8. cap. 9. of unlawful games, by the 
pinion of my lord Coke, 4 Inſtit. cap. 28. p. 164. and ac- 
ording to him, if it be limited to be puniſhed in any of 
's majeſty's courts of record. t 
But there is a great authority againſt this, and that in 
ch caſes, eſpecially the latter, it only extends to the 
pur great courts at 13 as upon the ſtatute of 
apery, 4 & 5 P& M. cap. 5. which is, that the penal - 
es of that act ſhall be recovered by action, bill, plaint 
information, or otherwiſe in any court of record, wherein 
d eſſoin, protection, wager of law, or injunction ſhall 
allowed; this extends only to the four courts of Net- 
nſter, Gregory's caſe, 6 Co. Rep. f. 19. b. of tillage, la- 
durers, &c. (e) to be recovered in any of the queen's courts f 
cord, by the opinion of all the judges except Catlin, 
anders and Whidden, extends only to the four courts of 
eſiminſter, and not to commiſſioners of oyer and ter- 
ner ; but otherwiſe it is, if no court be appointed. M. 
& 7 Eliz. Dy. 236. a. | 
1 by the ſtatute of 23 H. 8. cap. 4. againſt brewers 
Ir ſelling beer by leſs meaſure than is appointed by 85 | 
a 


(e) 5 Elis cap. 4- 
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nc, the penalty half to the King, half to the informer, to 

be recovered by action of debt, bill, plaint or inform 
tion in any of the king's courts, wherein no wager of law 
efſoin, protection or privilege ſhall be allowed, T. 4 ( 
C. B. Croke, p. 112. Farrington's caſe : Ruled, that no., 
withſtanding the ſtatute of 21 Fac. cap. 4. this inform, ll 
tion lies in the common bench, becauſe the juſtices «AW; 


9 
7 
* 
. 
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Niſi prius, oyer and terminer, or of the peace, or gao-i 


0 


, 


* 


* 


delivery cannot hold plea upon this ſtatute, becauſ 
theſe juſtices cannot allow an eſſoin or protection; a2 
the ſtatute of 23 H. 8, extends only to ſuch courts as cal 
allow a protection, &c, and accordingly I have knowl 
it reſolved upon the ſtatute of ) E. 6. cap. 5. for wines 
and about 23 Car. 2. it was reſolved upon a writ of err 
in the exchequer-chamber, upon a jugment given in th 
exchequer for Foly a defendant in an information upon th 
ſtatute of 1 Eliz. cap. 15. (whereby the cutting of timbeſ 
within fourteen miles of a navigable river is prohibit 
on pain of forfeiting of forty ſhillings for every tree, 
moiety to the queen and a moiety to the informer, to 
be recovered — original writ, bill, plaint or information 
wherein no effoin, protection, wager of law, or injunctio 
Mall be allowed,) that this extends not to the commit 
ſioners of oyer and terminer, nor other courts in the coun; 
try, but only to the four courts at Ne minſter. 1. Be 
cauſe original writs are not returnable before then 
2. They cannot allow or diſallow protections or eſſoins 
whereupon the judgment for coſts was affirmed ; and yl 
here is no mention of any caurt, or court of record, or hi 
majeſty's courts, but purely upon theſe two reaſons. 

And yet I believe hundreds of informations have beef 
before juſtices of cyer and terminer and aſſiſe, yea and o 
the peace in the country upon ſeveral acts, that have the 
tike clauſes, as 35 H. 8. cap. 7. for the preſervation « 
woods, and infinite others according to my lord Cote) 
opinion, but when it hath come to be judicially debated, 
I have not known it to obtain; but the 'refolution it 
1 caſe and in Gregory's caſe have till bee 
allowed. . 


6. Com: 
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oroner to an approver, nor juſtices of peace, but 
of gaol-delivery may. 4 Co. Inſtit. p. 165. Stamf. P. C. 
b. 143. 6. | 5 ge” : 

1 the ſtatute of 5 E. 3. cap. 11. juſtices of oyer and 
erminer may iſſue proceſs of outlawry in any co 


& _ of 
gland againſt perſons indicted before them and allo a 


ia, utlagatum againſt perſons out lawed. 

a. By the ſtatute of 9 E. 3. cap. 5 juſtices of oyer and 
„ er miner, gaol-delivery, and aſſiſe are to ſend their records 
ind proceſſes determined and put in execution to the ex- 
u rnequer at Michaelmas once every year under their ſeal, 
io be kept by the treaſurer and chamberlains, but are to 
rake out their eſtretes firſt. | | 

ta 9. All the precepts and proceſſes of juſtices of ayer 
Y and terminer regularly are to be in the names and under 


he ſeals of the juſtices (viz. three of them, one of the 
quorum) ; and cho at this day there is no other warrant 
for the execution of priſoners condemned, but a calendar 
left with the ſheriff under the hand of the juſtice that fits, 
ret antiently there was a warrant under their hands and 
ſeals, and in the names of the commiſſioners. Go. P. C. 


nib D, 31. 

ur; But if the priſoner be in cuſtody of the ſheriff, the 
be roch is, there is no need of any warrant or calendar, for 
en. 


he open pronouncing and entering of the judgment _ 


NS; endatur is a warrant for the execution, and ſo it is in the 
15 King's bench, the entry on record of the judgment with a 


breceptum eft mareſcallo qudd faciat executionem periculo in- 
umbente, without any formal writ or precept of the court 
s ſufficient, and more is not uſual: and the calendar 
ubſcribed by the judge of gaol-delivery is but a memo- 
ial ; and Rolle would never ſign any calendar, but gave 
is orders openly in court with a charge to the ſheriff and 
gaoler to take notice of them. 

6 More may occur touching theſe matters in the next 
wi bapter. * 


CHAP. 


6. Commiſſioners of oyer and terminer cannot aſſign a 
ces 
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19. p. 269. aligu,m veſtrim A. B. vel C. D.. unum eſſe volumus ad gaolun 


270. 
See Index 
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Touching juſtices of gaol-delivery.. 
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HIS court is by commiſſion under the great ſeal d. 
reed commonly to five or any two of them, quorun 


noſtram comitatis noſtri S. de priſonibus in ea exiſtentibus de 
liberandis ; ſee the whole tenor of the commiſſion. 4 0 
Inſtit. cap. 30. p. 168. | 

1. By the ſtatute of 8 R. 2. _ 2. no man of law ſhal 
be juſtice of aſſiſe or common deliverance of the gaol in 
his own country: this ſtatute is expounded by 33 H. 8. 
cap 24. to be meant of the county, where he dwelleth; 
and as to juſtices of aſſiſe a penalty of one hundred pound 
is added, if he exerciſes that office in the county where 
he is born or doth inhabit ; but both theſe acts are uſually 
diſpenſed with by a ſpecial non obſtante. 

By ſpecial privilege by charter granted to the city d 
London the lord mayor is of the quorum, 2 R. 3. 11. 4. and 
ſo it is in the city of Norwich. | 

2. Juſtices of gaol-delivery may proceed againſt pr: 
ſoners (if in gaol) upon inquiſition before the coroner a 
any other juſtices; and therefore juſtices of peace mul 
ſend in their indictments not determined unto the juſtice 
of . to be proceeded upon, whether 1 
felonies of treſpaſſes, if the party be in gaol or ſet to bail 
Stat. 4 E. 3. cap. 2. 

The juſtices of gaol- delivery after their commiſſion 
ſealed do, or ſhould iſſue a precept to the ſheriff import 
ing theſe things, viz. | 

1. That upon ſuch a day and place, Venire facias omne 
pri ſones in priſon domini regis com' preditt* exiſtentes vel pe 


emnibu 
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. Dudd Venire facias at the day and place 24 legale bomi-- 
2 quolibet hundreds ad inguirendum pro domino 25 fr a 
pre comitatiis proedifti. © 3. Ac altos 24 probos &- 
mines de comitatu prædicto oa on inter domi- 
regem & prifones prodittes: 4, Et proclam 
aan deliberationem gaole in omnibus civilitatibus, burgis & 
tis locis, quad omnes, 1 L voluerint ver us pri nes præ- 
Gos pro domino rege vel ſeipſis, adtunc ſint ibi in formd Juris 


rem comitatits prædicti, coronutoribus, capitalibus conftabu- 
riis pacis, majoribus, ballivis, ſeneſcallis magnatim, allivis 
ndredorum & libertatim, quod tunc ſint ibi ad fatiendum 


ullivis & mini/tris. ſuis ad fatiendam ea, que tuo & ehrum 


d pacem,. coronatorum, capitalium con/tabulariorum-. pacis, 
neſcallorum magnatum, ballivprum hundredorum & liberta- 
m, quam juratorum prædictorum, & hoc præteptum. | 
This precept is made in the king's name, or in the 
ame of the juſtices of gaol-delivery, Vide formam inde 
aft. Entries, 4 385. 4. Gaol-delivery 1. Venire 'facias de 
olibet hundreds 24 tam milites quam alios (*) & dt gualibet 


idem injungentur. 


ata, ubi dicti priſones indictati exiſtunt, guatuor homines & 
nf epotſium ad fatiendum ta, que ex parte domini regis tunc 


This is not unlike the ſummons of the /ters formerly, 


1 dr altogether unlike the ſummons” of the ſeſſions of the 
uf ace, quod vide Crompton de Pate, p. 232. a. Which is in 
ce e king's name, and ſo may this, with the 7% of the 


ef juſtice : Or it ſeems it may be in the name of the 
ſtices of gaol-delivery and under their ſeal ; vide ſimile 
Holeroft”s cafe," Co. Entries 55. by the juſtices of gaol- 
livery for the verge; this precept is accordingly re- 

2d, the juſtices of peace, coroners, mayors, 'bailiffs 
hundreds and liberties, conſtables 'of hundreds, and 
mes of the grand inqueſt returned and called in order. 


Vol. II. | bent 4. And 
(*) The words in Raftal are liberos & legales homines. 


nibus aliis eorum deliberationtm tangent” & penex ſe remanent'. 


legales 


t proclamari fatiar 
oſecuturi. 5 Scire facias etiam omnibus Tuſticiarirs ad. 


od ad officium Tang pertinet, & tu adtunc fit ibi und tum 


cio incumbunt. 6. Et habeas ibi tim nomina Fuſticiariorum 


'33 


ſummons of the gaol-delivery to return twenty-four u f 
try priſoners. 4 H. 5. Engqueſt 55. 4 Co. Inſtit. cap. vi E 
p. 168. { 

1 


2 K. 3. Corone 47. 
7. K 


and the beſt ſhall be taken for the king, 9 H. 7. 9 
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4. And therefore it hath never been a queſtion, bull 
that the juſtices of gaol-delivery may take an indictment, 
try, and give judgment the ſame day. 22 E, 4 Corone 4,0 

5. But altho this ſolemnity of ſummons of the gaol. 
delivery may be, and ſhould- be uſed, yet they may com. 
mand the ſheriff ore tenus, to return a pannel without an q 
precept in writing to him, (as is neceſſary in caſe of juſt. 
ces of oyer and terminer,) and the reaſon is given, bel 1 F 


! 


0 


cauſe thete is a general command to the ſheriff by th 


85 


6. They may deliver by proclamation perſons imp. 
ſoned, where either no ben is preferred, or an in 
dictment preferred and ignoramus found, which is ſaid can 
not be done by juſtices of oyer and terminer, or of the peac 


hey may originally take indictments of felony « 
ſuch priſoners as are in gaol; this hath been according 
reſolved, and is the conſtant practice, and ſo may juſtica 
of oyer and terminer : So that when the priſoner is in gao 
both have a concurrent juriſdiction. 4 Co. Inſtit. cap. 3ol 
p. 168 & 169. and accordingly it was reſolved in the calf 
of Apharry and Morgan, P. 29 Eliz. there cited. An 
therefore the caſe of 3 Mar. B. Commiſſion 24. and Paſd 
32 Eliz. B. R. Purſell's caſe, Croke n. 10. p. 179. whe 
in it is ſaid, that juſtices of gaol delivery cannot take a 
indictment, unleſs they be alſo juſtices of peace, anl 
then they may take an indictment as juſtices of peac 
and try him as juſtices of gaol delivery, is to be intendely 
where the offender is at and out of priſon, for i 
he be in priſon, the indictment againſt him may be take 
before them as juſtices of gaol delivery, or as Juſtices « 
over and terminer, or of the peace. | 
8. And therefore juſtices of oyer and terminer, gad 
delivery, and of the peace may make up their record b 
all three of the powers; and if it be good by one cot 
miſſion or by the other, it is good and not erroneo 


3 Mar. B. Commiſſion 24. Cromp. Furiſdiction de Courts 21 
8 | — * 
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1 rilon, and his bail are his keepers, and therefore the 
1; WW uſtices of gaol delivery may take an indictment againſt 
eim, as well as if he were actually in gaol ; but he that 


m. 4 s let to mainpriſe is not in cuſtody, 21 H. 7. 33. 4. 9 E. 


. 2. 2. 39 H. 6. 27. 5. in the one caſe the entry is tradi- 
lu. „/ in ballium, in the other deliberatur per manucaptionem. 

be. 10. They may take an indictment againſt perſons for 
te eh treaſon, if they be in gaol, and may try and give 


e adgment upon them, as well as commiſſioners of oyer and 
| miner againſt the opinion delivered, H. 15 Far. B. R. 
Pumpfſted's caſe. | n | 

This appears by the ſtatute of 1 E. 6. cap. 7. vide 4 Co: 
n/tit. p. 169. & libros ibi, and it is conſtant experience. 
an. By the ſtatute of 1 E. 6. cap. 7. the ſubſequent 
pmmiſſioners of gaol delivery have power to give judg- 
ent upon a perſon reprieved after conviction, and altho 


ard execution upon a judgment given by the former 
pmmiſſioners of gaol delivery, &c. yet it ſeems to be 
ithout queſtion they may. 1. Upon the very common 
w, if-a perſon be indicted and outlawed for felony be- 


tlawry, for they are conſtituted ad gaolam deliberandam, 
5 H. 7. 5. b. agreed; and certainly, if there had been any 
pubt of that, the ſtatute of x E. 6. would have made as 
cial a proviſion for awarding execution upon a judg- 
CAC ent given by former commiſſioners, as for giving judg- 

ent upon a conviction before them. 2. But if there 
ere any doubt thereof at common law, yet the ſtatute of 


des the laſt clauſe thereof, viz. that notwithſtanding the 
ering of the commiſſions of aſſiſe, oyer and terminer, 
cad ol-delivery, or the peace, the new juſtices may proceed in 
rd ry bebalf, as if the old commiſſions or commiſſioners had con- 


cott wed not altere 


leo 12. They may receive appeals by bill againſt any per- 
| being in gaol. 
; C 2 | 13. They 


9. If a perſon be let to bail, yet he is in law 11 


be made a guære, Dy. 205. a. whether they may as well 


dre juſtices of peace, yet if he be in priſon, the juſtices of 
aol-delivery have power to award execution upon that 


. 6. cap. 7. hath ſufficiently enabled them thereunto 
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13. They may aſſign a coroner to an approver, and 
make out proceſs againſt the appellee in a foreign count 
by the ſtatute of 28 E. 1. = 

14. The ſheriff is to deliver unto the juſtices of gad. 
delivery the names of all perſons in gaol, or that 22 
bailed or let to mainpriſe by him for felony, by the ſtatu 
r | Es | 1 

15. If a ſtatute limit ſpecially an offenſe to be he 
and determined by the juſtices of peace, as that of 3 H. 
cap. 5, it is doubtful whether juſtices of gaol-deliver i 
yea of oyer and terminer may hear and determine it; b 
upon the ſtatute of 7 H. 7. cap. 1. which ſpeaks only on 
juſtices in the county, either the commiſſioners of 8 
and terminer or gaol- delivery may hear and determine it. 

16. By the ſtatute of 3 H. 8. cap. 12. The juſtices 
gaol-delivery or of the peace, have power in open ſeſſuſ 
to reform all pannels returned before them, by puttin 
out and putting in namies, of perſons, which pannels 
reformed, ſhall be accordingly returned by the ſherif 
And note, this command is ore tenus. 

And hence it comes to paſs, that altho upon trials 
felons in the king's bench, or oyer and terminer, if f 
priſoner challenge twenty peremptorily, as he may, | 
that there be not ſufficient remaining of the pannel, the 
is to be a Tales granted by precept returnable as the 0 
requires; yet before Juſtices of gaol-delivery the priſon 
gets no time by it, for the ſheriff by the command of 
court ore tenus, may enlarge the pannel without any form 
precept : Arty, P. C. Lib. III. cap. 5. fol. 1 55 
and therefore Tales are not granted by precept beta 
juſtices of gaol-delivery, which much expedites all bul 
nels before them. W | 

17. By the ſtatute of 9 E. 8 72 5. The records 
fore them determined are to be delivered to the treaſu 
and chamberlains of the Excheguer at Michaelmas yearly 

18. By the ſtatute of 3 H. 8. cap. 14. The'clerks 
the crown, clerks of aſſiſe, and clerks of the peace are 
certify into the king's bench the names of all perſons 0 
lawed, attainted, or convicted, and upon letter from 
| og juſt 


HISTORIA PLACITORUM CORONÆE. 
ices aforeſaid certificates ſhall be made of ſuch perſons 


a0 -4 Juſtices of gaol- delivery may ſend priſoners by Ha- 
8 = Corpus to the ſheriff of another county, and a precept 


he ſheriff of that other county to receive them, namely, 
a felony committed in that county, tho that county be 


nce knew it ſcrupled, yet I think the law is clear in it; 
1 2 P. & M. cap. 13, in fine; for of neceſſity the 


1 * ices of gaol-delivery haye in ſome caſes power out of 
/ f f thei ty or circuit; as wh — 
* precincts of their county It; as when an ap 


ver appeals a perſon in a foreign county, and this is 
ified, as it ought, to the juſtices of gaol-delivery, 


ya ere the approver is, the juſtices of gaol-delivery may 
bs ke out proceſs of capias, and it ſeems alſo of exigent 
Is g inſt the appellee, and yet he is neither in gaol nor in the 
eri e county. 29 E. 3. 42+ g. Corone 462. 


But upon an inquiſition before the coroner returned 
ore juſtices of gaol-delivery they cannot make proceſs 
dutlawry: vide petitionem inde in parliamento, 29 E. 3, 


A 22. ſed non obtinuit; but the anſwer was only, Soit 
10 puncient ley ſur ceo uſe. _ 

eco. 4 and B are indicted before the juſtices of peace 
ln iddleſex, and according to the ſtatute of 4 E. 3. cap. 1. 
15 indictment is delivered over to the juſtices of the gaol- 
om ery of Newgate : A appears and is tried and acquitted, 


2. The juſtices of gaol- delivery cannot make out 
eſs returnable before the juſtices of the peace, becauſe 


aher court. 3 By ſome opinions the juſtices of gaol- 
= very may make out proceſs to the outlawry returnable. 
ru he next ſeſſions of gaol-delivery ; but others thought 
5 had no ſuch power, for their commiſſion is to deliver 


gaol, and not to iſſue proceſs againſt them that are out 
gaol, neither can they proceed to the outlawry before 
mſelves, as commiſſioners of oyer and terminer, becauſe 


e: It was therefore held the entire record muſt be 


lawed, attaint, or convict, to the juſtices of gaol-de- 


of the circuit of the juſtice that ſends them; and tho 


appears not. 1. The juſtices of peace cannot make 
proceſs againſt B. becauſe the record is not before 


indictment was taken before other juſtices, viz. of the 
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removed into the king's bench by certiorari, and from 


thence proceſs of outlawry may go againſt B. T. 11 Car. 


B. R. 2 Rol. Abr * 6c Storie's caſe, who in this caſe was 
e juſtices of peace, and the outlawry 


outlawed before 
therefore reverſed. 


21. By the ſtatute of 26 H. 8. cap. 6. The juſtices of iſ 


ce and gaol- delivery in the counties adjacent to Wales, 
ns power to hear and determine counterfeiting, waſh- 
ing, or clipping of coin, murder, burnings of houſes, 
manſlaughter, robbery, burglary, rapes, and other felo. 
nies, and the acceſſaries thereof committed in Wales, or 

any lordſhip marcher, &c. as if committed in the ſame 
adjacent county: This is repealed as to treaſons by the 
ſtatute of 1 & 2 P. & MH. cap. 10. but ſtands in force as 
to other felonies. | 


22. By the ſtatute of 27 H. 8. cap. 24. The power of 


making juſtices of eyre, of aſſiſe, gaol-delivery, and of the 


peace in counties palatine and franchiſes is refumed, and 


the ſame are to be made by letters patent under the great 
ſeal of England. | 

But they ſhall hold their ſeſſions only within ſuch fran- 
chiſes and liberties, and in none other places, as the 
juſtices of the ſaid liberties lately have commonly uſed 
within the faid liberties; and that no perſon within the 
ſaid liberties be compellable by authority of this act to 
appear out of the ſame before other juſtices of aſſiſe, gaol- 
delivery, or of the peace, than thoſe named by the king to 
ſit within the ſaid liberties. 


By this ſtatute, 1. Theſe juſtices ſitting within exempt | 


franchiſes or counties palatine are now the king's courts 
and the king's juſtices, and therefore a certiorari iſſuing 
out of the king's bench to theſe juſtices ſitting in Durban 
or the cingue ports, ought to be obeyed, as by other juſtices 
out of franchiſes, 2.” That yet where franchiſes of this 
nature were anciently granted to abbots to make juſtice: 
of gaol-delivery to fit within franchiſes, as for inſtance, 
in the franchiſe of St. Edmunds Bury, there is a ſpecit 
commiſſion of gaol-delivery for that franchiſe. 3. That 
this reſtriction of ſitting within the franchiſe extends not 
jo the commiſſion of oyer and terminer, for that extend 

: | tan 
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>m infra libertates, quam extra, and therefore may fit out 
f a baſe, and determine miſdemeanors within. the 
ranchiſe: And this I did once in a ſeſſion in the county 
f Suffolk, which by reaſon of ſickneſs at that time, could 
bot be held in Bury, viz. I kept the ſeſſion for the whole 
ounty by virtue of the commiſſion of oyer and terminer. 
. This reſumption extends not to cities and boroughs, 
Nut they are ſpecially excepted, and particular proviſion for 
ee biſhops of Ely, Durham, and York, to be juſtices of 
e peace only within their franchiſe. 

23. By the ſtatute of 6 R. 2. cap. 5. they are to hold 
heir ſeſſions in the principal towns, where the county- 
ourt is held; but this is but directive not coercive, for 
he judges may, and uſually have appointed their ſeſſions at 
heir pleaſure in other places. ö 


Cc H A P. N. 
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Touching the power of juſtices of aſſiſe and niſi prius, with 
| relation to felony. 


\ 


% * et 


HE ſettled courſe of granting ni prius was by the 4 Blachiſt. 


pt i ſtatute of 4 E. 1. de fintbus, cap. 3. | Com, ch, þ 
bi ; y the conſtruction made of that ſtatute, if a man be 9. P. 2 ö 
ng ndicted in the country, and that inditment removed by ,,, — | 
11 


ertiorari, and the body of the ries by habeas corpus P. C. Titles 


nto the king's bench, and there he pleads not guilty, Aſſiſe, Niſi l 


es 
his hat ſtatute and before the ſtatute of 6 H. 8. cap. 6. the Prius. | 
= ranſcript of the record might be ſent down by nit prius to [ 
e, that iſſue. 22 E. 4. 1 Mar. B. Caron. 231. Sta- | ; 
* ute 42 E. 3. cap. 11. 4 Co. Rep. 43. ö. Bibith's caſe. | 5 


And the like may be done in an appeal, 21 H. 7. 34. a. 
2 & 3 P. & M. Read's caſe, Dy. 120. a. Raft. JR co in 
title Appeal per totum, 8 H. 5. 6. Coron. 463. | 

| Upon 


; 
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; 
230 Upon the ſtatute of 27 E. 1. cap. 3. and the ſtatute of 
1 14 H. 6. cap. * 52 hath bs variety of 1215 
#1 touching their power in caſes of felony: Some have | 
thought, that by virtue of thoſe ſtatutes they had origi- 
nally a power to hear and determine felonies without any 
other commiſſion, tho as to treaſon concerning coin, upon 
the ſtatute of 3 H. 5. cap. 7. it is expreſly. directed, that 
F they ſhall have a commiſſion for the hearing and deter- 
= | mining that: offenſe ; thus Stamf. Lib. II. cap. 5. f. 57 & 
3 58. Again, others have thought, that they have not 
any ſuch original. power without a Sing commiſſion 
| enabling them to hear and determine felonies originally; 
„ but that commiſſion, as it ſeems by the ſtatute of 27 E. 1. 
1 cap. 3. is called, a writ, but is in truth no other than a 


. 1 commiſſion, for all aſſociations are commiſſions; and then 
: þ the naming of them juſtices of niſi prius is nothing elle 
+; but the deſcription of thoſe perſons, to whom commiſſions 
of gaol-delivery ſhall be directed, and ſo they are no 
1 other but juſtices of gaol- delivery. ; 
= Others have thought, and- that truly, that the juſtices 
| of niſi prius have not any original power of hearing and 
determining indictments of felony without a ſpecial com- 
miſſion for that purpoſe, but that by virtue of the acts of 
27 E. 1. and 14 H. 6. they have a power to determine 
ſuch felonies only, as are ſent down to trial before them; 
as they have power by the ſtatute of Veſim. 2. (a) to give 
judgment in aſſiſes of darrein preſentment and guare impedit, 
where an iſſue is brought down to trial before them, tho 
ey have no power originally to hold plea in a guare impe- 
it. 3 ee ee | 
And that this was the meaning of the ſtatute of 14 H. 6. 
cap. I. and tho it ſpeaks of all caſes of felony and of trea- 
ſon, yet it is intended only of ſuch felonies or treaſons as 
were at iſſue, and brought down before them to be tried 
by zi prius, appears in this, that as to thoſe points of 
treaſon, which were enacted by 3 H. 5. cap. 7. it is ex- 
preſſy enacted by that ſtatute, that they ſhall have com- 
- miſſions” to hear and determine them, and fo as to thoſe 
they needed not the aid of a ne ſtatute to: enable it. P 
LAST ISS MM) , G ny 2 | o 


(a) Cap. 30. See 2 Co. Inftit. 424. 
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Now as to the uſage thereupon. _ 5 
1. In caſe of appeals. If iſſue be joined and ſent down 
y niſſ prius to be tried, antiently indeed they did not pro- 
ed to judgment; but if the defendant were acquitted, 
ey did by the ſame jury inquire, 1. Of the damages. 
Of the ſufficiency of the plaintiff. 3. Of the abetters; 
d this inqueſt being returned into the king's bench, 
ere judgment and execution were made, quod vide 8 H. 
6. Coron. 463. yea and by Fairfax, 22 E. 4. 19. If the 
aintiff were nonſuit at the niſi prius, the juſtices of niſi 
ius ſhould only record it, and remit the record into the 
ng's bench, and not arraign the priſoner at the king's 


_ — gan n 


t. 
But the later practice and authority is otherwiſe, vix. 


ve judgment againſt them ; and, if the plaintiff be non- 
it, may arraign the priſoner at the king's ſuit, and give 


e 


nd ſo if he be convict of manſlaughter upon an appeal, 
e juſtices of Ee allow his clergy, 4 Co. Rep. 43. b. 
ibith's caſe ; this it ſeems is warranted by the con- 


„ _v ww #3 


IWeftm. 2. cap. 12. (b) extends not to this caſe, eſpe- 
ally of arraigning the priſoner upon a nonſuit. 


AQ ww c£o 


t of the county by certiorari, and, the party pleading, 
e record is ſent down by nf: prius to be tried, the 


TIED wo 


id judgment, and execution, as if they were juſtices of 
ol-delivery by virtue of the ſtatute of 14 H. 6. cap. 1. 
But if there were any queſtion upon that ſtatute, yet 
e ſtatute of 6 H. 8. w 1] 6. which extends to all juſtices 
d commiſſioners as well as thoſe of gaol-delivery and of 
e peace, enables the court of king's bench to ſend to 
em the very record itſelf, and by ſpecial writ or man- 
te to command them to proceed t 
don ſuch iſſue joined; as they may command the juſtices, 
fore whom the indictment was taken, to proceed to 
2 determine the ſame, if no ſuch iſſue were 
ed. 
650 2 Co. Infit. 383. 
R 


hat they may not only inquire of the abetters, but alſo 


dement and make execution. Dy. 120. 4 Read's caſe. 


uction of the ſtatute of 14 H. 6. cap. 1. for the ſtatute 
2. As to an indictment of * or treaſon removed 


ages of niſi prius may upon that record proceed to trial, 


o trial and judgment 


pe — — — - <—_—_ 
- 


| See Burn. A T common law there were conſervators of the peace 
| Juſtices of aſſigned by the king by commiſſion. | 
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„ 


Concerning the comm ion of peace, and the pewer thereef, 


in relation to felonies. 


peace. But the firſt eſtabliſhment of juſtices of the peace waz 
1 Blackft, by the ſtatute of 1 E. 3. cap. 16. Good and lawful men ſhall 
Com. en. ze affigned in every county to keep the peace. 

c an, And by the ſtatute of 18 E. 3. cap. 2. Two or three of 
Index to the beff reputation in the counties, with other wiſe and learned 
. "a2 in the law, ſhall be aſſigned by the king's commiſſion to hear and 
— Hog Tit. determine felonies and treſpaſſes done againſt the peace in the 

ſame counties, and to inflitt puniſhment reaſonably according 1 

law and reaſon, and the manner of the deed ; and this ſtatute 

directed their power of hearing and determining, as well 
as keeping the peace. 

In purſuance of theſe ſtatutes, and of other ſtatutes (a 
relative to juſtices of peace, they have a commiſſion of 
the peace under the great ſeal directed to them. 

And this commiſſion conſiſted entirely of three clauſes 
of i 4.45 "ph and now of two. | 

The firſt is, Aſignavimus vos conjunctim & diviſim & 

guemblibet vefirim ad pacem naſtram in com Cant' conſervan- 
dam, &c. And this makes every of them conſervators 
and juſtices of the peace for thoſe acts that are performable 
by one juſtice. 

The ſecond is, A/ſignavimus vos & gquoſiibet duos vel plurr 
veftriim, quorum aliquem veſtrim A. B. C. &c. unum eęſſ 
volumus, jufticiarios noſtros ad inquirendum per ſacramentun 
proborum & legalium hominum de comitatu predifto, per qui 


(a) 34 E. 3. cap. 1. 2 H. 5. cap. 1. | 
& : a 
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veritas melius ſciri poterit, de omnibus & omnimodis feli 
is, veneficiis, incantationibus, arte magicd, ſortilegiis, 
3 foręſtallariis, regratariis, ingroſſariis, ex- 
tionibus quibuſcunque : Ac de omnibus & ſingulis aliis ma- 
fattis & offenſts, de quibus juſticiarii pacis naſtræ legitim? 
quirere poſſunt aut debent, per quoſcunque & qualitercunque 
comitatu prædicto fattis & perpetratis, vel ques in poſterum 
idem fieri contigerit ; and then goes to ſome particular of- 
ſes, and to inſpect indictments taken before them or be- 
re former juſtices of the peace, and to make proceſs againſt 
rſons indicted, guouſque capiantur, reddant ſe, vel utlagen- 
r Ac omnia & ſingula felonias &c. & cetera premiſſa ſe- 
ndùm legem & conſuetudinem regni noftri Angliz audien- 
m & terminandum, and to do execution thereupon. 
A proviſo if a caſe of difficulty ariſe, then to reſpite 
dgment till the juſtices of aſſiſe come into the county, 
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So that the commiſſion gives a perſonal power to every 
aſtice of peace by the firſt clauſe ; but by the ſecond gives 
d them, or two of them, whereof one of the quorum, 
pwer to hear and determine felonies, c. 

But beſides theſe powers ſpecially given them by their 
dmmiſſion, and the general acts of parliament touching 
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at give them powers, ſometimes to one juſtice, ſome- 
es to two, ſometimes in their ſeſſions, ' ſometimes out 
their ſeſſions, which it were too long here to recite ; 
ſhall only apply myſelf to that power, that they have by 
deir commiſſion or otherwiſe, in relation to treaſons, felo- 
jes, and capital offenſes. 


us, whereby they have power to hear and determine. 


em juſtices of peace without this clauſe doth not gives 
em power to hear and determine indictments : vide Stamfi 


rns or making up of records before juſtices of peace- 


puching indictments or convictions, they muſt be men- 
tioned 


{ Wſtices of peace, there are divers ſubſequent ſtatutes, 


I. And in the firſt place touching the ſecond Aſfignavi- | 


Without this clauſe they have no power to hear and 
2rmine felonies or other matters, for the bare making of 


. C. Lib. II. cap. 5, f. 58. a. And therefore in all re- 
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juſtices o 


5 Eliz. cap. 1. for maintaining the authority of the ſee di ud: 
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tioned to be juſtices of peace, nec non ad diverſa felonias, Wi 
tranſgreſſiones, & alia malefatia in eodem comitatu perpetrata i 
audiendum & terminandum aſſignat.” 

Yet this clauſe doth not make them juſtices of oyer and 
terminer, for that is a diſtinct commiſſion of another nature, 
as hath been ſhewn ; and therefore thoſe acts of parlia- 
ment, that create new offenſes and limit them to be heard 
and determined before juſtices of oyer and terminer only, 
give not thereby power to the juſtices of peace in ſuch 
caſes, unleſs alſo named in the act of parliament, _ 

As the ſtatute of 5 Eliz. cap. 14. of forgery, 3 H. J. 
cap. 13. conſpiring the king's death, 33 H. 8. cap. 12. 
murder in the king's palace, 8 H. 6. cap. 12. embezzel- 
ing records, 33 H. 6. cap. 1. embezzeling maſter's goods, 
25 3 E. 6. cap. 24. ſtroke in one county and death in 
another, acce in one county to a felony in another; 
for theſe ſtatutes limit the puniſhment of theſe offenſes 
to ſpecial judges appointed by the acts themſelves, or to 

F er and terminer, under which appellation ge- 
nerally, in ſtatutes, juſtices of peace come not. 9 Cy, 
Rep. 118. b. Co. P. C. cap. 41. p. 103. Dalt. cap. 20. (b), 

As touching high treaſon it is not mentioned in their 
commiſſion, and they have no power to hear and deter- 
mine it by the general words of their commiſſion. 

But a juſtice of peace upon complaint of a treaſon, may 
examine and commit the offender to priſon, and take in- 
formations: touching it, for it is a breach of the peace, 
and in order to the converſation thereof, he may commit 
the offender to gaol, in order to farther proceeding againſt 


him by juſtices of oyer and terminer or gao] delivery. lat 

But by ſome acts of parliament juſtices of peace may Mie 
take indictments of particular treaſons, but thoſe preſent- A 
ments they - muſt certify into the king's bench or gaol- is 


delivery, as the caſe ſhall require, as upon the ſtatute of 


Rome, 13 Eliz. cap. 2. for bringing in bulls for abſo- 
lution, Agnus Dei, &c. 23 Eliz. cap. 1. for withdraw- Wl 
ing and reconciling,” or being withdrawn from the king's WWHurd 
allegiance, | | | 


(b) New Edit. cap. 40. p. 108. 5 
_ ] 
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ny the ſtatute of 3 H. 5. cap. 7. as to treaſon for 
ipping, &c. power was given to the juſtices of peace 
o inquire and make proceſs thereupon, and antiently 
at clauſe was put into their commiſſion, but now omit- 
d; for by the ſtatute of 1 Mar. cap. 1. the at of 3 H. 
. cap. 6. is repealed, and conſequently the act of 
H. 5. cap. 7. that gave power to Juſtices of peace to 
uire touching it. | ph | 
y the ſtatutes of 26 H. 8. cap. 6. power is given to 
ſtires of peace to the adjacent counties to hear and 
termine counterfeiting and clipping of coin, and mur- 
ers and other felonies in Wales; but this alſo as to treaſons 
repealed by the ſtatute of 1 & 2 P. & M. cap. 10. 

As er- | | £ 

It is true, | 
nd 4 E. 3. cap. 2. murders and manſlaughters were to 
ay till the gaol-delivery. ' Fan 

But by the ſtatutes of 18 E. 3. cap. 2. 34 E. 3. cap. 1. 
7 R. 2. cap. 10. tho they do only mention felonies, and 
o not expreſſy mention murders and manſlaughters, and 
though the commiſſion of the peace mentions not mur- 
lers by expreſs name, but only felonies generally, yet by 
heſe general words in theſe ſtatutes, and this commiſſion, 
hey have power to hear and determine murders or man- 
laughters, and thus it has been reſolved 5 E. 6. Dy. 69. 
. Pref. to 10 Co. Rep. againſt the opinion of Fitzherbert 
his Juſtice of Peace, and q H. 4. 24. Coron. 457. 
For till the ſtatute of 13 R. 2. cap. 1. a general pardon 


equires the word murder to be expreſſed, yet that is with 
lation only to pardons, and not to reſtrain the extent of 
he word felonies in a commiſſion. © | 
And therefore J know not what my lord Coke means in 
is comment upon the ſtatute of Glouce/t. cap. q. 2 Inft. 


ndittment of the killing of a man ſe defendendo, becauſe not 
thin their commiſſion, but juſtices of gaol-delivery may; for 
| juſtices of peace have power to hear and determine 


dictment 


at by the antient ſtatute of 6 E. 1 cap. 9. 


ff all felonies had pardoned murder; and tho that ſtatute 


. 316. where he faith, that juſtices of peace cannot take an 


nurder or manſlaughter, it ſeems they may take an in- 
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ditment of 7 defendendo, for the coroner may take an 
indictment o 95 efendendo, 3 E. 3. Coron. 286, Co. Ex- 
tries 354. a, Crompt. Juſtice 28. a. Holme's caſe, and {| 
may juſtices of peace againſt the opinion of Stamford, 
F- 15. b. But tho juſtices have this power, yet they do 
not ordinarily proceed to the hearing and determining of 
murder or mauſlaughter, and rarely of other offenſe; 
without clergy, and the reaſons are, 15 

1. The monition and clauſe in their commiſſion in caſe 
of difficulty to expect the preſence of the juſtices of aſſiſe. 
f 4, The direRion 7 = ke 77 2 Y Us cap, 
13. Which directs juſtices of peace in caſe of manſlaughter 
and other felonies to take the examination of the priſoner 
and the information of the fact, and put the ſame in writ- 
ing; and then to bail the priſoner, if there be cauſe, 
and to certify the ſame with the bail at the next gaol-de- 
livery ; and therefore in caſes of great moment they bind 
over the proſecutors, and bail the party, if bailable, to 
the next gaol-delivery ; but in ſmaller matters, as petit 
larceny and ſome caſes within clergy, they bind over to 
the ſeſſions, vide Dalt. cap. 20. (c) ; but this is in point 
of diſcretion and convenience, not. becauſe they have not 
juriſdiction of the crime. | ye 

By force of this commiſſion they may take an inquiſition 
touching fzlo de ſe, if not inquired before by the coroners; 
and tho the coroner's inquiſition is to be ſaper viſum cor- 
poris, this needs not, but it is traverſable. . 


. | 5 
1 Phy may proceed upon an indictment taken before Hur 
former juſtices of the peace in the — by the ſtatute 
of 11 H. 6. cap. 6. and E. 6. cop. 7. but cannot pro- 
ceed upon an indictment taken before commiſſioners of 

r and terminer or gaol delivery. Lamb. Fuftic. p. 551. 
"Dot if an indictment be —— before 1s erf in his eo 
Turn by the ſtatute of 1 E. 4. cap. 2. thoſe indictments 
are to - delivered to the juſtices of peace at their next 
ſeſſion, and they may proceed upon thoſe preſentments. 

Tho they have power to hear and determine felonies, ere 
yet, 1. They cannot deliver a perſon by proclamation, 

| as 


Wa US Ol Das 


c New Edit. p. 107. 


> 
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(as juſtices of gaol- delivery ma „)] till an inquiſition 
taken; but if an inquiſition be taken, and an ignoramus 
found, they may deliver him, as it ſeemeth, Crompt. de 
Pace, f. 9. 5. 2. They cannot aſſign a coroner to an 
— a ft nt Ns, 

Tho this be not a commiſſion of oyer and terminer, yet 
by the opinion B. Commuſſion-8. a commiſſion of oyer and 
terminer in the county determines the ſecond A//igngvi- 
mus of the commiſſion of the peace ad audiendum & termi- 
nandum ; quod quere. e 

A general commiſſion of the peace in a county, in two 
caſes, doth not determine the power of former juſtices 
of peace. 1. Where they are juſtices by charter, ſuch 
as are in London, Norwich, &c. for thele are perpetual 
and not amoveable. 2. Juſtices in a particular city. or 
corporation, parcel of a county, by commiſſion - are not 
ſuperſeded by a new commiſſion granted for the whole 
county by the ſtatute of 2 & 3 P. & M. cap. 18. Vid: 
Statute 11 H. 6. cap. 6. we . 

If the king by charter grants to a corporation, that the 
mayor and recorder ſhall be juſtices of peace within the 
ity, whereby they are juſtices in perpetuity by charter, 
yet if there be no words of excluſion, the juſtices of peace 
pf the county have a concurrent juriſdiction with the juſ- 


iſſion in the town or city: Or the king, notwithſtandi 
hat charter, may grant a commiſſion of the peace ſpecially 
n that city or county, and they will have a concurrent 
uriſdiction with the juſtices by charter, . 50 

But if this franchiſe of being juſtices be be ita 
quod juſticiarii comitatus ſe non intromittant, then, tho a 
ubſequent commiſſion in the county at large, it ſeems 
ey have no juriſdiction in this corporation or town. 
bo H. 7, 8. Caſe de Abbè de St. Albans ; guære tamen, whe- 
her the indictment or ſeſſion in the franchiſe be void or 
dnly a contempt in the juſtices? Phis was heretofore 
oved between the juſtices of the peace of Surrey and the 
dorough of Southwark, but never reſolved ; but ſome 
hought it to be like the caſe of the bailiwick of a liberty 


d retorna brevium granted, ita quad vicecomes non intret, 


execution 
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ices by charter, and ſo it is, if they be juſtices by cõm- 


the ſheriff executes a writ within the liberty, the 
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gaol- delivery may proceed to determine them, as well x 


public ſummons preceding every general ſeſſions. 
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execution is good, but the ſheriff puniſhable for infringi 
— n E 3 infringing 

By the ſtatute of 4 E. 3. cap. 2. the juſtices of the 
peace ought to deliver all their preſentmerits to the nen 
ſeſſion of gaol-delivery, where they ſhall be finally hear 

It is true the juſtices. of peace may fo deliver then 
over, and if they deliver them ſo over, the juſtices d 


upon the coroner's inqueſt, namely if the offender be in 
gaol, but otherwiſe note. f 
But this delivery over of the preſentments at the ſeſſion 
is neither uſual nor neceſſary at this day, for that ſtatute 
was made when the juſtices" of peace had only power t 
inquire and not to determine. . kts | 
ut by the ſtatute of 18 E. 3. cap. 2. their commil. 
fions were to hear and determine, and ſo were all th 
commiſſions: of the peace made after that ſtatute, ſo tha 
after that ſtatute they might, if they pleaſed, determine 
the preſentments taken before themſelves. 
Tho commiſſioners of oyer and terminer may indict and 
try at the ſame ſeſſion, . yet (as before) it hath been rule 
otherwiſe in caſe of .juſtices of peace, unleſs by conſent 
But certainly conſtant, uſage and learned opinion mul 
give” that expoſition upon thoſe reſolutions, Thar it mul 
extend only to popular actions or indictments for miſde- 
meanors, and not in caſes of 'felony, for here they may 
and do proceed de die in diem and at the fame ſeſſions, and 
fo much is 2 mg p ed's caſe,” H. 11 Car. 1. (6) 
upra, tap. 4. p. 28. and Coke 4 Inftit. cap. 28. p. 164 
Cs flies i common Card Feels Se aon e 
for it, as well as in the caſe of the commiſſion of oyer aui 
terminer, the ſeſſion being in the ſame county, and with! 


The ordinary courſe of proceeding is in their ſeſſions, 
which are of two kinds, viz. private ſeſſions, or. public 
Touching the former I ſhall ſay nothing, for it is ot. 
dinarily for the diſpatch of country buſineſs, or abo 
ale-houſes, poor, &c. | ex 


(4) Cro. Car. 438. 448. 


74. 
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C in the kin s name; quod vide Crompt. Fuſtice 232. 
e ices. Lamb. Lib. IV. . 7 ** 
As to the juriſdiction in general both agree, that i in 
either of theſe general ſeſſions of the peace they may pro- 
eed touching thoſe matters that are within their com- 
miſſion, as to take indictments, try felons, &c. 


in at other general ſeſſions, as 5 & 6 E. 6. cap. 14. for 
ngrofſing 1 H. 7 cap. 7. hunting, 2 & 3 P. & M. _ 
8. highways, 5 * . 9. perjury, 5 Elia. cap. 12. 


enfing badgers, 7 E 
utbus vide Lamb. "LS. 7 


at the Annunciation, St. Margaret, St. 

icholas. 

l. E. 3: c 12. within the utas of E iphany, with- 
week of Lent, between Penteco/t- an 2 8 2 

iithin eight days of St. *Michael. 

By 12 R. 2. cap. 10. the ſeſſions are ſet at liberty, VIZ. 

o be held every __ of the year at leaſt; only A. 4 

lleſex is excepted by 14 5 1 75 4. 

By the 1 912 


dt. Michael, Eph, Clay e ins Eafter, and tranſlation 
pf St. Thomas the 


r Low Sunday is the firſt day of that week. 
he week after Michaelmas, c. is, that if Michaelmas falls 
a be held in the enſuing week, and not the ſame 


Vol. II. D Yet 


The public ſeſſions are of two kinds, viz. the general 
quarter- ſeſſions, and general ſeſſions chat are not quar- 
ter-ſefſions ; both are or ſhould be ſummoned b . a pre- 


But by particular acts of parliament ſome things are 
limited to the quarter- ſeſſions, and cannot be proceeded 


5. yon and divers ether, 


le 
T heſe quarter- ſeſſions were by 1 3 * acts of parliament 
appointed to be held at ſeveral times, by 25. B. bach and cap. 8. 


and St. 


in the firſt week after 


By the frets of. 1 H. 8. tap. 10. the Tueſday after 
after week is expounded to be in the week after Ciauſum 
Paſche, for the ſeſſions to be held; yet Clauſum Paſche 
The ſtrict regular expoſition of the ſtatute of 2 H. 5. for 


pon the Sunday or Monday, the quarter- ſeſſions in ſtrict- 
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Vet it is very plain, that the quarter-ſeſſions are vari- 
ouſly held in ſeveral counties, ſome at one day, ſome at 
another, yet it hath been ruled, that theſe are each of 
them good quarter-ſefſions within the ſeveral acts that re- 
late to quarter ſeſſions; for theſe acts, eſpecially that of 
2 H. 5. is only directive and in the affirmative, and there- 
fore, tho the are held at another day according to 
the general directions of the ſtatute of 12 R. 2. yet 

are quarter- ſeſſions. 

' Nay in Midaleſex, where by the ſtatute of 14 H. 6, 
there are regularly but two ſeſſions, yet they may hold 
quarter-ſeſſions (as indeed they do,) in that county: tho 
theſe ſeſſions are not preciſely held at the times prefixed 
by 2 H. 5, yet they are quarter-ſeflions if held quarter- 
ly; and ſo it was agreed by the juſtices upon a late act (e 
this ſeſſion of parliament for the taking and ſubſcribing 
the oaths of ſupremacy. | | 

II. I ſhall now proceed to ſome few obſervations touch - 
ing the power of particular juſtices of peace by virtue 
of their firſt {ſijgnavimus in the commiſſion, which makes 
every particular juſtice a juſtice of peace, and gives him 
power to conſerve the peace. 

Concerning their power to bail or commit perſons 
brought before them for felony, vide nfo in capite de bail 
OT (f), & nota flatut. 34 E. 3. cap. 1. & ali 

atuta. | 

They are to execute their authority as juſtices of peace 
within the county wherein they mares ou, | 

If a juſtice of peace lives or be out of the county, 
wherein he is juſtice, he cannot by his warrant fetch : 
— — out of the county, whereof he is juſtice, to come 

ore him in the county, where he is; 13 E. 4. 8. b. 
Plowd. Com. 37. a. Platt's caſe, | 

He eannot do a judicial act out of the county wherein 
he is a juſtice of peace, as take recognizances, take exa- 
minations, commit offenders, &c. but he may do a mi- 
niſterial act, as to examine a party robbed, my" 

| $ 


n 1 bu . 
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(e) 25 Car. 2. cap. 2. 72. cap. 15+ 
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knows the felons according to the ſtatute of 27 Elia. ap. 
13. H. 6. Car. 1. B. R. lior's cafe, Croke, p. 211, 212. 
et quere of recognizances and examinations,. for they are 
acts of voluntary juriſdiction, and therefore it ſeems may 
be done out of the county, as well as a bil ey may grant 
adminiftration, inſtitufion, or orders out of his dioceſe : 


But indeed impriſoning of a perſon for not giving fecog- 
— or committing a perſon for a crime, are acts of 


ommiſſion in both places. 
If A. commits a fel 
wes, and goes into the 


g) By 9 Co. 1. cap. 7. F. 3. If 
juſtice happens to d 
ty or other precinct, that is a 
dunty of itſelf, ſituate within the 


rt dunty at large, for which he 
mi- zall be appointed a juſtice, tho 
r he dt within the ſaid county, he may 
now ant warrants, take examina- 


ons, and make orders for any 
atters, which any one. juſtice 
y at in at his dwelling-houſe, 
d out of the county whereof 
is appointed a juſtice, and in 


in the 


ſtice of the peace of the coun 
ination and informations in 
aw Se committed in the / 
hether upon his arraignment in the county of B. thoſe 
| — can be given in evidence; I — not allowed 
em, becauſe tho he may commit and examine, and give 
oath to the informers, yea and bind them, over to give 
idence or commit them, yet that is but for neceſſity of 
omg the peace, for he hath really no juriſdiction in 

＋ ; 


e. 

And note, the euſtom of Londox enables the juſtices of 

ol- delivery to fit at 9 which is in London, both 
D 2 


in any | 


ompulſory juriſdiction, and may not be exerciſed out of 


his county (g). | | 

Yet . man be a juſtice of peace in London and 
n Middleſex, as the recorder is, whether he 
it a perſon in Middleſex brought out of London or à con- 
erſo, it ſeems it hath been always practiſed, for he is in 


not com 


| of B. where he 
of C. and is there taken, a 
of C. may take his exx- 
y_ of C. tho the 
county 


B. guerre, 


for 


« ſome, city or precin adjoining, 

« that is a county of itſelf ; pro- 
«.vided, that no power is thereby 
« given to the juſtices for the coun- 
« ty at large to hold their ſeſſions in 
« cities or towns, that are counties 
« of themſelves, nor to juſtices, 
« ſheriffs, conſtables, or other peace 
« officers of the county at large to 
« a& or intermeddle in any matters 
« ariſing within ſuch cities or towns, 
« otherwiſe than 2s if the ſaid act 
© had never been made. 
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for Middleſex and London, but the juſtices of the peace | 
for ——__ ſit only in Mzddleſex, and the juſtices of the 
peace for London in London. | | 
By the ſtature of x & 2 Ph. & Mar. 2 13. they 
ought to take the examinations of felons (without oath, 
— the informations of accuſers or witneſs (upon oath, 
and return them to the juſtices of gaol-delivery. 

And theſe examinations may be read as evidence again 
the priſoner, and ſo may the information of witneſſe 
taken upon oath, if they are dead or not able to traye|, 
for they are judges of record, and the ſtatute enables an 
requires them to take theſe examinations; but then oat 
is to he made in court by the juſtice or his clerk, tha 
theſe examinations and informations were truly taken. 

If A. brings B. before a juſtice of peace for ſuſpicion d 
felony, if he can teſtify materially againſt him, he my 
bind him over to proſecute ; and, if he refuſes, the ju 
tice may commit him. | * 

The juſtices of the peace have juriſdiction of felons 
ariſing within the verge. 4 Co. Rep. 46. a. Wigg's car 

The juſtices of the peace in their ſeſſions may procet 
to outlawry in caſes of inditment found before then, 
and that by the common law; and in caſes of pop 
actions may proced to outlawry by the ſtatute of 21 7 
cap. 4. 

5 ut they cannot iſſue a capias utlegatum, but muſt 
turn the record of the outlawry into the king's bend 
and there proceſs of capias utlegatum ſhall iſſue. Dall. 
406. (5). | 


C HA 


Neu Edit. p. 672. 
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' CHAP. VIII. 


Concerning the coroner and his court, and his authority in 
pleas of the crown. 


Oroners are of three kinds, 1. Virtute officii. 2. See 1. 
Virtute carte five commiſſionis. 3. Virtute electionis, Blacks, 
as the coroners of counties. | * oe 
I. The coroner virtute officit is the chief juſtice of the 4 COTE 
king's bench, who by virtue of his office is the chief co- Com. ch, 
Wroner of England, 4 Co. Rep. 57. b. in caſe de commonalite 29 Pa. 274. 
We: Sadlers, and therefore it is there ſaid, That in the oy 8 
« time of H. 7. it was reſolved, if a man be ſlain in open der to 2. 
© rebellion, the chief juſtice upon the view of his body Hawk. p. 
may make a record thereof and ſend it into the king's - Tit, 
bench, and thereupon the party ſlain ſhall forfeit his aud Burn. 
lands and goods,” which may be true as to goods, but Tit, Coro- 
ot as to lands, becauſe none can be attainted after his ner. 
death but by act of parliament, | 
IT. Coroners by charter, or commiſſion, or privilege : 
And theſe ordinarily were made by grant or — 2 
ithout election; ſuch are the coroners of particular 
ords of liberties” and franchiſes, who by charter have 
power to create their own coroners, or to be coroners 
hemſelves : Thus the mayor of London is by charter co- ! 
oner of London, the biſhop of Ely hath power to make co- i 
oners in the iſle of Ely by the charter of H. 7. Queen 
atharine had the hundred of Colridge granted to her by 
he king 35 H. 8. with power to nominate coroners, 
d Co. Rep. 29. b. Ameredith's cafe. / 
And therefore by the ſtatute of 28 E. 3. cap. 6. where 
he power of electing coroners is confirmed to the coun- 
es, yet there is a ſaving to the king and other lords, 
hich ought to make ſuch coroners, their ſeignories and : 
D 3 | franchiſes, —_— 


franchiſes, ſo that the king may grant coroners within 


I have heard the lord admiral is either made coroner, or 


; his admiral, and here the coroners of the county have no 


upon the ſtatute 28 H. 8. cap. 15. The inquiſition be- 


ſeems antiently was appointed by the king's letters patent; yur 


great maſter of the king's houſe for the time being. tm 


that of the en e ee ee 


0 
5 


| | | | 4 
HISTORIA PLACITORUM CORONæ. 


certain precincts; and lords of franchiſes, that have power 
to nominate coroners by charter, may ſtill do it without 
election. | 

There have been two great precincts, that by the king's 
pan have power of granting or having coroners, name- 
ly, the juriſdiction of the admiralty, and the verge. 

As touching the former I have not ſeen the grant, but 
hath power to make them within his juriſdiction ; and of 
the death of a man or other articles belonging to the co- 
roner ariſing upon the high ſea, inquifitions have been 
uſually taken by the coroners appointed by the king or 
juriſdiction, | | | 

But of deaths of men happening upon arms of the ſea 
below the bridges within the bodies of counties, as upon 
Thames or Severn, &c. in ſhips there hovering, tho the 
coroner of the admiralty hath juriſdiction, yet it is not twe 
excluſive of the juriſdiction of the coroner of the coun- if 
ty, who may inquire in any great river upon theſe arti- 
cles, where a man can ſce from one ſide to the other, 8 E. reti 
2. Coron. 399. Only the inquiſitions taken before the co- 
roner of the admiral are returned beſore the commiſſioners 


fore the coroner of the county is to be returned before the 
commilſioners of gaol-delivery for the county. 

The other great juriſdiftion is the coroner of the king's 
houſe, uſually called the coroner of the verge, who it 


but by the ſtatute of 33 H. B. cap. 12. the granting there- 
of is ſettled in perpetuity in the lord ſteward, or lord Y t 


Antiently the coroner of the verge had power to do al 
things within the verge belonging to the affice of the co- ot « 


' Toner, excluſive of the coroner of the county; but be- Dy. 


cauſe the king's court was moveable often, by the ſta- 
tute of Articuli ſuper cartas, cap. 3. (a), it is ordained, ff the 


(a) 2 Co. Inftit. p 550. 
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ſhall join in inquiſition to be taken thereof with the 'coro- 
ner of the king's houſe; and if it happens it eannot be 
determined before the . ſteward, proceſs and proceeding 
ſhall be thereupon had at common law. „ eg 

But yet in that caſe of death within the verge, the cores 
ner of the county cannot take an inquifition without the 
coroner of the verge; and if he doth; it is void; but if 
one perſon be coroner of the county and alſo of the 
verge, the inquifition before him is as good as if the offi 
ces had been in ſeveral perſons; and taken by both. - 

And tho the court removes, yet he may proceed upon 
that inquiſition, as coroner of the county. 4 Co. Rep: 45 
& 46. Vigg's caſe. 43.3 4 

But if a murder or manſlaughter be done within the 
precincts of the king's palace limited by the ſtatute” of 
33 H. 8. cap. 12. then by that ſtatute the inquifition ſhall 
be taken by the corbner of the houſhold, without the ad- 
joining or aſſiſting of any coroner of any county, by 
twelve or more of the yeomen officers of the king's hou 
old; and this is en to be as ſufficient; as if taken 
alſo by the coroner of the county, and the method of the 
return and proceeding upon thoſe inquiſitions before the 
lord ſteward is therein declared and enacted. 8 8 

III. The general coroners of counties. 3 
Theſe by the ſtatute of Meſt. 1. cap. 10. (5), and 28 F. 
* 6. are eligible by the eounty in the county - court 
he king's writ de coronatore 7 eto and ſworn by th 
eriff for the due execution of their office. F. N. B. 163. 
The ſtatute of 4 1. directs they ſhould be Knights, 
but that is out of uſe; but by the ſtatute of 14 E. 3. cap. 
8. they ought to have ſufficient lands in the county ; and 
dy the ſtatute 28 E. 3. tap. 6. they ought to be lawful and 
t men, 6 1 | : 
In as much as their office is by election, their offices do 
— CO by the demiſe of the king, as ſheriffs do. 
y. 165. 4. (% l a 
And in as much as they are elected by the freeholders 
f the county, if they be inſufficient and not able to > 


— 


b) 2 Co. Inftit. p. 174. (“) See 4E. 4. 43. a. in notis ad p. 101. 


\ 
0 


ſwer their fines, and perform the duties of their place, the 


| habet,) and proceſs ſhall go againſt the whole county, be- 


the writ and return it till another be made. 14 H. 4. 35 


2 


gendo, ſo they may be amoved for reaſonable cauſe, 


pice- comes, conſtabularius, coronator vel ali; ballivi non 


x — 
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whole county ſhall be anſwerable r and their miſ- 
carriages, and amercements or fines be impoſed upon 
them E the ſame, (viz. if upon proceſs againſt the co- 
roner for his fine or amercement the ſheriff return hi 


cauſe elected by them. 2 Co. Inſtit. p. 175. 

In ſome counties there be only two coroners, in ſome 
four, in ſome ſix, and by the ſtatute of 34 & 35 H. 8. 
cap. 26. in each county in Wales, and in Cheter two. 

If there be above two coroners in a county, and a writ 
is directed coronatoribus, tho one dies, yet as long as the 
plural number remains, a return by the coroners 1s good; 
but if there be but only one ſurvivor, he cannot execute 


a. 31 Aff. 20. But if there be two coroners, in a county or 
more, one may execute the writ, as in caſe of an exigent, 
but the return muſt. be in the names of the caronators, 
14 H. 4. 34. b. per Hank. 39 H. 6. 14. 

But tho there be many coroners in the county, an in- 
uiſition ſuper 1 L cqrporis may be taken by any one d 
hem. Stamf. P. C. p. 53. 4. 255 

As coroners may ected by writ ae coronatore eli 


new ones choſen in their room by writ, | 
And altho that cauſe be not traverſable, 5 Co. Rep. 58. 

b. yet if it be falſe, he may have a ſuperſedeas to that nes 
wnt. . F. N. B. p. 163, pe 

Thus far concerning the conſtitution of theſe officer 
and their different kinds; now touching their juriſdiRtion 
and proceeding. | __. | 8 | 

Before the ſtatute of Magna Carta, cap. 17. (c) tht 


coroner held pleas of the crown, by that ſtatute null 
teneant placita coranæ, ſo that thereby their power in pro 
ceeding to trial or judgment in pleas of the crown » 
taken away, | | , 

ut 


(2) 2 Co. Inflit. 5. z 
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But yet they retained a juriſdiction ſtill as to matters of 
quiry, taking of appeals, &c. all which is ſet -down 
at large in the ſta'ute of 4 E. 1, ſtyled De officio coronato- 
um, viz. I. Of the death of a mia, whether by felony, 
isfortune, &c. viz. de ſubitd mortuis. 2. Of treaſure- 
rove. 3. Of appeals of rape. 4. Appeals de plagis & 
J zhemio, 5. Ot deodands. 6. Of wreck of the ſea; and 
. By ſome, of breach of priſon (d). I ſhall reduce them 
Wo theſe four, viz. | 1 IC 

1. His power to take inquiſitions ſuper viſum corporis. 
2. His power to take appeals. 5 is power to take the 
accuſation of an approver. 4. His power to take abjura- 
10N, | 

I. For Inquiſitions. 

Regularly the coroner hath no power to take inquiſi- 
ions, but touching the death of a man and perſons ſub:ts 
artuis, and ſome ſpecial incidents thereunto. | 

If any perſon dies ſuddenly, tho it be of a fever, and 
the townſhip bury him before the coroner be ſent for, the 
hole townſhip ſhall be amerced. Itin. North. Coron. 
3˙9. Mata, this caſe is miſprinted, I have ſeen an an- 
ent tranſcript at large of the [ter of North'ton, and per- 
ſed this very caſe, which in libro meo t 52. b. is morn/t de 
zyme, viz. (ſtarved by hunger; for tho a man dies ſud- 
denly of a fever or apoplexy, or other viſitation of God, 
he townſhip ſhalll not be amerced, for then the coroner 
ould be ſent for in every caſe ; but if it be an unnatural 
pr violent death, then indeed if the coroner be not ſent 
or to view the body, the town ſhall be amerced. 

And ſo it is if the vill leaves a body, that died of a 
tolent death, above ground unburied, the townſhip ſhall 
de amerced, 3 E. 3, Coron. 339. and the amercements in 
heſe caſes may be ſet upon the preſentment of the grand 
_ or upon the preſentment of the coroner. 

ut if a priſoner in gaol dies a natural death, yet regu- 

arly the gaoler aught to ſend for the coroner to inquire, 
decauſe it may be poſſibly preſumed, that the priſoner 
lied by the ill uſage of the gaoler. | 2 


4) Vide Coron. p. 435 


/ 
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| Audit thiv-daut heggans ln the king's beach, the clerk 
of the crown, who is the coroner for that court, is to vier 
the body. 3 E. 3. Coron. 292. 8 E. 2. Coron. 421. 
If the coroner have notice, and comes not in convenient 
time to view the body, and take his inquiſition upon the 
death of him, that thus dies ſuddenly, and therefore upoi 
a preſentment by the grand inqueſt of a death by milſad- 
venture, if the like preſentment be not found in the coro- 
ner's roll, he ſhall be fined and impriſoned. 3 E.; 
Coron. 292. | £ 
And by the ſtatute of H. 8. cap. 7. he ſhall forfeit for 
ſhillings for every ſuch default, and the juſtices of the peac 
and juſtices of aſſiſe have power to enquire of thoſe default 
and this without any fee to be taken by the coroner. - But 
by the ſtatute of 3 H. 7. cap 1. if the coroner be remiſ 
and makes not inquiſitions upon perſons ſlain, or doth not 
return the ſame to the next gaol-delivery, he is to forfet 
51. for every default. . 
The coroner cannot take an inquiſition but upon the vie: 
of the body, and if he doth, ſuch inquiſition is void ; and 
the reaſon is, becauſe oftentimes much of the evidenc 
ariſeth upon the view, for the inquiſition ought to contain 
the manner of his death, the place, length and depth d 
the wound, Cc. 7 08 
And therefore tho where there are many coroners, one 
may take the inquiſition, Stamf. 53. a. yet it cannot bt 
done by deputy, for by the ftatute of Exon 14 E. 1. th 
coroner is to view the body and take the inquiſition in hu 
own perſon. . Crompt. Juſtice, f. 227. a. | 
And therefore if the body be buried before the corone 
comes, tho the coroner ought to record it, and the town 
ſhip ſhall be thereupon amerced, as before is ſaid, yt 
the coroner ought to take up the body, and take his vie! 
thereof, if there be any poflibility of it, and therefore the 
body hath in ſuch caſe — taken up fourteen days afte, 
and an inquiſition thereupon taken. 2 R. 3. 2. 4. E. 
70, 71. Wingfield's caſe. or 
And therefore if the coroner takes an inquiſition witl- 
out view of the body, he may take a ſecond inquiſition 


ſus 
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er viſum corporis, and that ſecond inquiſition is good, 
4 e kt was abſolutely void. 2 KR. 3. 2. 21 . 


** 


But if a coroner takes an inquiſition ſuper viſum corporis, - 
d after this another coroner takes an inquiſition upon 
ze ſame matter, the ſecond inquiſition is void, becauſe 
e firſt was well taken. M. 6. R. 2. Coron. 107. 
ompt. Fuſtic. 229. 6. PA | 

If a coroner takes an inquiſition ſuper viſum corporis (as 
on a flo de ſe), and that is ſent into the king's bench 
d quaſhed, the coroner may take a new inquiſition ſu- 
r viſum corporis. | | 

But upon a ſurmiſe, that the coroner ought to have 
und him felo de ſe and hath not, there ſhall be no me- 
5 inquirendugn directed to the ſheriff; I have known it 
en denied, and it was held it was within the reſtraint of 
e ſtatute 28 E. 3. cap. 9. 1 1 | 

But poſſibly a commiſſion or writ may iflue for the in- 
iry of the goods of a felon not mentioned in the coro- 
r's inquiſition. | | | | 
If the coroner doth not inquire of a flo de ſe, or of an 
er ſudden death, the juſtices of the peace or oyer an 
miner may enquire thereof, and ſo may the juſtices. of 
King's bench, but then that preſentment is traverſable ; 
t it is held that the preſentment of the coroner of a fels 
ſe is not traverſable, de quo ſupra, Part I. cap. 31. 
$14. Co. P. C. cab. B. p. . OY 3 
When notice is given to the coroner of a miſadventure, 
is to iſſue a precept to the conſtable of the four or ſix 
xt townſhips to return a competent number of good 
1 lawful men of their townſhips, viz. twelve at leaſt to 


27 SA 
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vn. 
ye e an inquiſition touching that matter. 4 E. 1. C- 
ien 8 | * | 0p 
the they make not a return, or the jurors returned ap- 
ſter Pr not, their defaults are to be returned by the coroner, 


i the conſtables or jurors in default ſhall be amerced 
ore the juſtices in eyre antiently, but now before the 


ith- ices 7 gaol-delivery. 
tion But if the jurors appear, by Crompt. Juſtice, f. 226. b. 
up! are not challengeable by either oe of : / 


Yet 


put to anſwer, and upon not guilty pleaded the wht 
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Yet in Mich. 4 Car. B. R. Sir William Whitpole's cat 
by the greater opinion of all the judges of England the tz. i 
tute of 11 H. 4. cap. q. extends to inquiſitions before the 
coroner, and that if in an inqueſt before the coroner one di 
the jurors be outlawed, tho but of treſpaſs, this is a good 
plea to a coroner's inqueſt of murder Cro. p. 1 34. 

The jury is to be ſworn and charged to inquire upon the 
view of the body how the party came by his death, whethe 
by murder by any perſon, or by misfortune, or as ft 
de ſe. 

n fuch caſes, where the coroner's inqueſt is concluſive, 
(as it is commonly held in the caſe of felo de ſe,) the core 
ner muſt hear evidence as well againſt the king's inter 
as for it, and that upon oath, for there is no perſon to h 
condemned to death, but only the fact to be inquired in- 
And ſo it was ruled in Barclaie's caſe who drownel 
himſelf, and the coroner would not admit vitneſſes 9 
prove him to be non compos mentis at the time, but ſhu 
them out, and only took witneſſes for the king; and fr 
this cauſe the coroner was apprehended by the court «i 
king's bench, and. the inquiſition ſet aſide and not ſufferel 
to be filed, and a new inquiſition taken, whereby it wa 
found he was non compos, for in this cafe there was no pe 
ſon put to anſwer; de hoc vide ſupra, Part I. p. 415. 

But it hath been held, that if a perſon be killed vi 
another perſon, and it be certainly known that he kill 
him, the jury muſt hear evidence only for the king; an 
whether the killing were by malice or without malice 
nay tho it were ſuch a killing as is juſtifiable, as an office 
killing one that aſſaults him in doing his office, yet ti 
inqueſt muſt find it murder, becauſe the party ſhall k 
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matter will come to be tried by the petit jury, where th 
evidence on both ſides may be openly heard in court, a 
ſuch direction given as the nature of the fact requires, vn 
to be murder, manſlaughter, or per infortunium ; and th 
it hath been commonly practiſed of later years. 

But it ſeemed to me, that this is neither reaſonable nc 
agreeable to law or ancient uſage, but is a novelty as tot 


HISTORIA PLACITORUM coRONX. 


ſe of the coroner's inqueſt, tho it may be and is reaſon - 
able and fit in caſe of an indictment by the grand inqueſt 
pf the county, for theſe reaſons : 1. Becauſe the coroner's 
nqueſt is to inquire truly (e ) quamodo ad mortem devenit, 


* and is rather for information of the truth of the fact as 
on ear as the jury can aſſert it, and not for an accuſation. 

>. Becauſe tho the priſoner may be arraigned upon the 
a oroner's inqueſt, if it find it murder or manſlaughter, 


yet neither the court nor the proſecutor is concluded by 
t, but a bill of murder may be preferred to the grand 
nqueſt, and upon that new preſentment the party may 
be arraigned and tried, tho the coroner's inqueſt ariſes 
only to manſlaughter, or it may be to ſe defendendo or 
hance-medley. 3. And accordingly the ancient practice 
hath been, for the coroner's inqueſt to find the matter as 
they judge it was: vide 26 Elix. Crompt. Fuſtice, f. 28. a. 

Holmes's caſe, Coke's Entries 353. b. and very often in the 
antient [ters of E. 2. and E. 3. de quo ſupra. 


And therefore the difference of the penning of the act 
of 1 & 2 P. & M. cap. 13. touching the examinations 


gd 22 by the juſtices of the peace and the coroner is ob- 
t 1 ſervable: The juſtices of the peace are to put into wri- 
4 ting the information againſt the felon of the fact and cir- 


cumſtances thereof, or ſo much thereof as ſhall be material 
to prove the felony ; but the coroner 1s to put into writing 
the ect of the evidence given to the jury before him being 
material, without ſaying ſo much as is material to prove the 
zlony, but the whole evidence given, whether to prove or 
diſprove the felony ; and all this evidence is to be upon 


alice, oath before the coroner's inqueſt, whether it makes for or 
fe againſt the prifſ but indeed when the priſ | 
fi gain priſoner; but indeed when the priſoner is to 
0 . be tried upon that indictment, or the indictment of the 
* grand inqueſt, thoſe witneſſes, that acquit the priſoner, 
z ese not to be heard upon oath at his trial, unleſs the proſe- 
e cutor deſires it (f). | | 
Z an 8 
„ Uh f | Ty N 
| th 0% Why ſhould not this argu- . (/) This was indeed the practice, 
ment hold as well in the caſe of an tho unſupported by any authority 
indictment by the grand inqueſt, in law; but by 1 Ann, cap. 9. 
le 1 fince they are likewiſe by their oath the witneſſes on behalf of the 
tot) te preſent the truth, the whole truth, priſoner in all trials for treaſon or ſe- 


ard nothing but the truth vide infra, lony are to give evidence upon oath. 
p. 157. x 


* 
981 
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So that I do conceive the coroner's inqueſt ought in al ; 
caſes to hear the evidence upon oath, as well that which Wl 
maketh for, as that which maketh againſt the priſoner, 


and the whole evidence ought to be returned with the in. 
quiſition. a 

Now ſudden violent deaths, which are all within the 
coroner's office to inquire, are of theſe kinds. 1 Ex vi 


tatione Dei. 2. Per infortunium, where no other had: 


hand in it, as if a man falls from a houſe or cart. 


2 | 
his own hand, as felo de fe. 4. By the hand of 2 2 


man, where the offender is not known. 5. By the hand 
of another, where he is known, whether by murder, 
manſlaughter, ſe defendendo, or per infortunium. 

1. If 2 4 find that 2 el ex viſitatione Dei, 
there is no more to be done, only the inquifitton, together 
with the examinations, are to be returned to the next gaol- 
delivery, by the ſtatute of 3 H. 7. cap. r. 

2 the inqueſt find the death per infortunium ſimply, 
as by a fall, &c. then the coroner is to take the examina- 
tion, and return the ſame with the inquiſition to the next 
2 and to inquire of the deodand, and the v 

e, and in whoſe hands, and to ſeize and deliver the ſame 
to the townſhip to be anfwerable for the fame to the king, 
by the ſtatute of 4 E. 1. De e coronatorts. | 

But if the perſon were drowned in a pit, the eoroner 
ſhall command the vill to ſtop it, and if it be not done, 
the vill ſhall be amerced in eyre, or before juſtices of gaol- 


delivery. 8 E. 2. Coron. 416. 


And note, that in no caſe the coroner ſets any fine or 
amercement, as for non-appearance of juries or conſtables, 
eſcapes of townſnips, &e. but only preſents it to the next 
juſtices in eyre, or now to the next gaol-dehivery, and they 
impoſe the fire. | - 

3- If the inqueſt find a man felo de ſe, they ought to 
find the ſpecial matter, and alſo what goods and chattels 
he had, of what value, and ſeize and deliver the ſame to 
the townſhip to be anſwerable to the king or his almoner, 
or the lord of the franchiſe, to whom they belong, and ſhalt 


bind over the firft finder -of the body to the next gaol- 


delivery. 
158 4. If 


a 
, 
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4. If the be flain, and the felon is not known, 
ey are to find their inquiſition accordingly, and ſhall 
d over the firſt finder of the body to the next gaol- 
ivery, and return his examinations, t with his 
quiſition, by the ſtatute of i& 2 P. & MH. cap. 13. 
And note, that the antient manner of inquiry in this 
ſe, whether by the coroner or juſtices in eyre, was, 1. 
his primus inventor ? 2. An malt creditur ? If fo, then 
he were preſent, he might be arraigned ; if abſent, they 
nt on to the — againſt him; but if they anſwer- 
„ non malt creditur, then he was diſcharged. 35 H. 6. 
. a. B. —_— 4. 51 pg: 
5. But if the perſon was ſlain, and the party that did it 
known, and the inquiſition found him guilty of the 
ath, or that he died by his hand, there were theſe pro- 
dings namely. 1 | 
The inqueſt were alſo to inquire of all that were preſent, 
ing and abetting. n | | 
They ſhall alſo enquire of all acceſſaries before the fact, 
t they cannot inquire of acceſſaries after (*), and there- 
a preſentment of a fugam feet upon an acceſſary after 
void. Stamf. P. C. 183. 184. 4 H. 7. 18. 6. 
If they a man guilty as principal or as acceſſary be- 
e, they are alſo to inquire whether he fled for the ſame ; 
if the party be acquit upon his trial, nay tho the petit 
upon his trial find him not guilty, nor that he fled, 
this inquiſition before the coroner ſhall cauſe a forfeiture 
his goods, for it is not traverſable. Dy. 238. 5. Stamf. 
4 — oh Ma the iy he" copied eſt, or 
| a | 8 , or 
Wt he fled) the are 4 3 of his — ws chat- 
: and by antient law the Toroner was preſently 
eupon to ſeize and inventory his s, and deliver 
m to the villata to be anſwerable to the king for them, 
appears by the ſtatute of 4 E. 1. how far this is altered 
the ge = I R. 3. cap. 3. vide que ſupra, Part I. 
« 27. p. 365. 's 8.5 
Zut it ſeems, that if there be a preſentment before the 
oner of a fugam fecit, the ſtatute of 1 R. 3. * 
place 


) Vide Part I. b. 416, "__"_ (+) Vide Part I. p. 363@p. 417- 
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place as to that, becauſe, whether convict or acquit, the g 4 
fugam fecit ſtands as an unavoidable forfeiture, and there. Wl 


taken, the coroner may and muſt commit them to the 
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: 
» 


fore the coroner may without queſtion ſeize the gcdds 7" 
found by inquiſition upon a fugam fecit, and commit then Wl 
to the townſhip. | = 


If the perſons, that are found guilty by the inqueſt, te 1 


ſheriff, and he is to ſend them to the gaol by the ſtatur WM 
of 4 E. 1. But if any were preſent and found not guilty, 
the coroner was to bind them over to the next gaol-deliver Wi 
by the ſame ſtatute, and to record their names in his roll. 

his was to the intent, that if farther evidence was diſco 
vered againſt them, they might be there proceeded againſ, 
if not, then th 73 be uſed as witneſſes; but the tz 
tute of 1 & 2 P. & MH. cap. 23. hath made better provi 
ſion; de quo infra. | 

If the parties found guilty as principals or acceſſarie 
before by the coroner's inqueſt be not to be found, i 
coroner might proceed to the outlawry againſt them al 
common law, gucd vide 27 Aſſiz. 47- viz. by proceſs ui 
capias to the ſheriff; and if they were returned non inveni 
then they were demanded at five counties and outlawed: 
vide Grange, Jace, . 226. b. 

But naw that courle is altered, and the coroner ought 
not to proceed to the outlawry, but is to return his in. 
quiſition to the next | contigar phat by the ſtatute of 3 
7. cap. 1. and the juſtices of gaol-delivery are to proced 
againſt the offenders, if in gaol; and if not in gaol, the 
to certify the inquiſition into the king's bench, and ther 
proceſs of outlawry to go againſt them upon that inquik- 


tion. | 

And by the ſtatute of 1 & 2 P. & M. cap. 13. the cv 
roner is to take the examinations againſt the principals au 
acceſſaries before, and put them in writing, and bind ove 
witneſſes by recognizance to the next gaol-delivery, a 
then to return their examinations, recognizances, and I 
quiſitions upon pain of 40s. for — 0.5 

In cafe of an indictment of murder or manſlaughter | 
the grand inqueſt, if the priſoner appears, pleads, and it 
acquitted by the petit jury, they ſay ſo and no more, on) 
they inquire of the flight. K 
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But if a perſon be found guilty by the coroner's inqueſt, | 


d pleads and be acquitted, yet in as much as the coro- 
s inqueſt have found that he was killed, the court gives 
edit to it, and therefore the petit jury muſt alſo give in 


co it was that killed him, which ſerves as an indi&tment 
ainſt that other perſon, 13 E. 4. 3. 5. 14 H. 7. 2.6. and 
dmmonly if they cannot tell, they give in ſome fictitious 


me, as John a- Mole, which ſerves the turn. 

If there be an inquiſition of manſlaughter or murder, 
d alſo an indictment by the grand inqueſt of the ſame 
enſe, and he is arraigned and found not guilty upon 


> indictment by the grand inqueſt, yet it is neceſ- 
7 to quaſh the other inquiſition, or arraign the party 
on it, and he is to plead auterfoits acquit, or not guilty, 


d ſo be acquit upon that alſo, for it otherwiſe ſtands as 
record againſt him, upon which he may poſlibly be 
tlawed. 
But if both indictments be of the ſame nature and for 
> ſame offenſe, and be good, he may be arraigned and 
ed upon both at once. | 
By the ſtatute of Weſim. 1. cap. 10. the coroner was to 
e nothing for the execution of his office touching the 
ath of a man. | | 
But by the ſtatute of 3 H. 7. cap. 1. in caſes of mur- 
or manſlaughter he was to have the fee of 13s. 4d. 
of the goods of the felon, or out of the amercement 
upon the townſhip for an eſcape. 161 5 
But by the ſtatute of 1 H. 8. cap. 7. for an inquiſition 
on the death of a man by imple misfortune or miſad- 
ture, he is to take nothing upon pain of forfeiting 
y ſhillings. 
By what hath been before ſaid it appears, that the 
oner hath power to take an inquiſition of felony of 
death of a man, and likewiſe of certain incidents 
reunto. I. Of acceſſaries before the fact, but not of 
ellaries after. 2. Of the eſcape of the manſlayer, 


t thereupon the townſhip may be amerced, which is 


her confirmed by the ”ſtatute of 3 H. 7. cap. 1. 
Of his flight 4. Of his goods and chattels : But he 
h no power to take an inquiſition of any other felony, 
01. II. , tho 


PPP hn nr te A nt ot} * — 


| 
bl 
4 
T 


47 "II 


#4 % 
« * we 4 
n 1 
- - £ ded ow 


$94 = — — A. 2 2 * e V * *. " "8 wy r = 4 
COMBUSTION BO ne i en RG ts RN 


. . 
n 
3 


_ % ny — 
- — - 
pr * Wenn ny w Þ 2 > * 
82 A 2 Sib 4 y 
. 2 * 0 


= 
af — % 4 


_ ris, and not otherwiſe. 


HISTORIA PLACITORUM CORONEZ. 


tho in ſome caſes he hath power to take appeals of other 
matters, as ſhall be ſaid hereafter. 2 Co. inſtit. p. 32. Only 
by cuſtom m Northumberland the coroner hath power to 
inquire of other felonies. 35 H. 6. 27. 6. 

But it is ſaid, that he may take the confeſſion of him 
that breaks priſon, and upon his record thereof the party 
ſhall be hanged. 8 E. 2. Coron. 435. ; 

2. But altho he hath power to take an inquiſition 
touching the death of a man, it muſt be ſuper viſum corpo- 


And therefore in antient times, if a man were hurt in 
the county of A. and died in the county of B. the coro- 
ner of the county of B. could not take an inquiſition of 
his death, becauſe the ſtroke was not given in that coun- 
ty, nor could the coroner of the county of A. take an 
inquiſition, becauſe the body was in the county of B. but 
they uſed to remove the body into the county of A. and 
there the coroner of that county to take the inquiſition. 
6 H. 7. 10. a. | 

But this would not avail, till the ſtatute of 2 & 3 K. 
6. cap. 24. gave a remedy in this caſe by indicting and try- 
ing him in the county where he died. - | 

Boe if he were ſtricken and had alſo died in the coun- } 
ty of A. and the body had by ſome means been after re- | 
moved into another county, he ought to be removed into 
the county of A. where he was ſtricken and died. 

3. That altho he might take an indictment of death, 
and at common law proceed to outlawry, yet by the ſtatute 
of Magna Charta, cap. 17. he was diſabled to hear or de- 
termine that felony, or to make execution upon the out- 
lawry. | 

4. But tho the coroner could not take any inquiſition 
but ſuper viſum corporis, yet in ſome caſes, that were not 
felony, he might take an inquiſition; as 1. De Theſaur 
invents. 2. Of wreck and royal fiſh. 3. And it ſeems 
he had a power to attach a perſon, that had dangerouſſ 
wounded another, and that not only upon an appeal d 
mayhem, but alſo ex F ras a thing tending to dange! 
of death; quod vide 4 E. 1. De officio coronatoris. 


And 


— * 
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II. The ſecond thing, wherein the coroner's power lies, 
s taking of appeals, namely appeals of murder, appeals 
of robbery, appeals of rape, _—_— de plagis et mabe- 
mio; and this appears by the ſtatute of 4 E. 1. De coro- 
atoribus. | 


he county, whereof he is coroner. Stamf. P. C. F. 63. 


ore the coroner and ſheriff: vide nat. 3 H. 7. cap. 1. | 

But yet the coroner is the principal judge, and there- 
ore a certiorari to remove ſuch a bill may be to the coro- 
ner alone. 4 H. 6. 16. a. Dy. 222. 5. or to the coroner 
nd ſheriff, becauſe by the ſtatute of Wem. 1. cap. 10. 
he ſheriff hath a counter-roll. 38 E. 3. 14. b. Regiſter 
284. a. Dy. 223. a. But not to the ſheriff alone neither 
or appeals nor outlawries, unleſs in London. Dy. 317. a. 

Altho by the ſtatute of Magna Charta, cap. 17. the co- 
oner cannot determine the appeal, yet he may do theſe 
hings. 1. He may record the nonſuit of the plaintiff 
n an appeal by bill before him, 22. Aſiz. 93. 2. He 
ay award a captas and alias to the ſheriff, and may 
hereupon demand the defendant at five counties, and 
utlaw the defendant, 22. Az. 97. tho Stamford makes 
doubt of it, Lib. II. cap. 14. / 64. a. and thinks that 
e appeal muſt be removed by certiorari into the king's 


hen the appeal is ſued before the coroner and ſheriff, to 


ing's bench by certiorari. 

III. The third power of the coroner is to take the ac- 
ſation of an approver, namely when a perſon is in- 
ted before juſtices of goal-delivery or in the king's 
ench for any felony, he may confeſs be offenſe, and im- 
each or accuſe or appeal others of felony, and there- 


_ the court alligns him a coroner to take his con- 
ion. | ; 


appeal of the approver againſt any perſon for any fe- 
E 2 lony 
(g) & 52 6. 


And thus far touching inquiſitions before the coroner. 


Theſe appeals can be taken only of facts done within 


E 12 appeal is to be by bill in proper perſon, and be- 


ench, and there only proceſs of outlawry can iſſue; but 


ave the appeal determined it muſt be removed into the 


The coroner upon an appeal by an approver may take 
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lony or treaſon committed in the ſame county, or in an 
other county. 29 E. 3. 42. Coron. 462. | 
If the appeal be in the ſame county, it ſeems the co. 
roner may make a young to the ſheriff to take the per. Wi 
ſon appealed ; but if he be only a coroner of a franchiſe, 
it ſeems he may make a precept to the ſheriff to attach 
him, guere; but howſoever he cannot make a precept to 
the bailiff of the franchiſe, becauſe the bailiff of a fray 
chiſe cannot execute proceſs within his franchiſe, bu 
by the precept of the ſheriff. 29 E. 3. 42. Coron. 462 
And therefore it ſeems in that caſe he muſt return the 
appeal before the judge of gaol-delivery within the fra 
chiſe, and he may make proceſs within the franchiſe t 
the ſheriff; vide the caſe of Ely, 29 E. 3. 41. b. quem 
how the. uſage is there, viz Rar judge male 
proceſs out of the liberty and to whom? 
But if the appeal be of a felony or treaſon out of tk 
county, the ſame muſt be removed or certified to the ju 
tices of gaol-delivery, and they may make proceſs inn 
any _— of England to take the perſon appealed; 1 
fo the caſe of an appeal by an approver differs from tt 
appeal by a perſon grieved. 5 H. 5. Coron. 437. 29 B.; 
42. Coron. 462. Stamf. P. C. Lib. I. cap. 52. f. 53. 
IV. The fourth power of the coroner is to take 
confeſſion of a felony by a felon, tho the felony we 
committed in any foreign county, and to take his ab 
ration. Stamf. f. 53. UE 
But by the ſtatute of 1 Fac. cap. 25. continued by 
ac. cap. 28. the whole bufineſs of ſanctuary, and the 
juration before the coroner relative to ſanctuary, is tal 
away; and therefore it is needleſs to repeat the office 
power of the coroner in relation to ſanctuary. Co. P. 


cap. 51. - ' 
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, | oncerning tbe ſheriff, his power in pleas of the crown, 

. as well by commiſſion, as in his Turns. 

the | | 

A | 

1 HE power of the ſheriff to hold pleas of the crown, See 1. 
en, as well as the corouers and other the king's bailiffs, _ . 
os reſtrained and taken away by Magna Charta, cap. 17. re- Ind 


ited in the former chapter. pa. 116. 


ents and preſentments of felony, tho he had not power 8 _— 

pd determine them. 21. pa. ; 
And this power was of two kinds, viz, ſpecial by vir- 292. ch. 
e of a ſpecial writ or commiſſion, and general or vir- 8 
te ici in his Turn. | = _ hos 
The former of theſe powers, virtute brevis or com- and Purn. 
1fronis, continued in uſe till the ſtatute of 28 E. 3. cap. Tit. She- 


and by that ſtatute all former commiſſions and writs of — 8. 


at nature are repealed; and enacted, that for the future gex to 2 

o ſuch commiſſion or commiſſions ſhall be granted. Hawk. 
by And therefore H. 37 Eliz. B. R. where the coroner ©: ©: * 
he dund a death per infortunium, and it was ſurmiſed for the Tit Tor. | 


ng, that he ER de ſe, and a melius inguirendum 
rayed to the ſheriff; ruled that none ſhould ifſue, be- 
auſe contrary to the ſtatute. | 

The latter power of the ſheriff is virtute officii, and this 
ill continues in the ſheriff, namely, that he hath pow- 
in his Turn to take inquiſitions of ſelonies, that were 
lonies at common law; but the ſheriff cannot take any 
quiſition of any felony created by act of parliament, 
leſs the ſame act likewiſe gives him juriſdiction; and 
erefore the ſheriff in his Turn cannot be an inqui- 


ion of rape. 
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Yet after that ſtatute he had power to receive indict- ch. 9. 339. 
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ſteward or clerk is judge in it, the ſtyle Placita coram vice. } 


- when it is ſaid it ſhall be void, it muſt be intended void 


* 


' HISTORIA PLACITORUM cORONx. 
This court is a court of record, and the ſheriff or biz 


comite com S. in Turno. 
The indictments taken here have theſe requiſites. 
1. That the courts be held infra menſem Paſche, & 
menſem Michaelis by the ſtatute of 31 E. 3. cap. 15. or elſe 
they loſe their turn for that time, which hath been ex- 
pounded their court ſo held for that turn only ſhall be 
void. Stamf. P. C. f. 84. b. 6 H. 7. 2. a. 38 H. 6. 7. 2. 
2. The indictment muſt be under the ſeals of the in. 
dictors, and by twelve jurors at leaſt by the ſtatute of | 
Weſtm. 2. cap. 1 5 (a). And by the ſtatute of 1 E. 3. 
cap. 17. it muſt be by rolls indented between the ſherif 
and the indictors, (which laſt ſtatute extends alſo to leets 
and franchiſes,) otherwiſe the indictments are void; and 
one of the indictors muſt ſhew one part of the indenture 
to the juſtices, when they come to make deliverance. 
3. By the ſtatute of 1 R. 3. cap. 4. the indictors in the | 
ſheriff's Turn muſt have 20s. freehold, or 26s. 8d. copy | 
hold, and be of good name, otherwiſe the ſheriff or bai. 
liff ſhall forfeit 4-s. and the indictment is void. | 
And therefore, if any be arraigned of felony upon ſuch | 
an indictment, he may plead that one of the indicton 
had not 20s. freehold, nor 26s. 8d. copyhold ; ſo that 


by plea ; for if the priſoner excepts not to it upon his ar- 
raignment, he is concluded by that omiſſion. | 

Upon theſe indictments of felonies in the ſheriff's 
Turn, tho they could not proceed to hear and determine 
them by reaſon of the ſtatute of Magna Charta, cap. 1, 
yet the ſheriff did commonly make out proceſs or pre- 
cepts in nature of captas to arreſt the parties, as appean 
by the ſtatute of Weſtm. 2. cap. 13. | 

But now by the ſtatute of 1 5. 4. cap. 2. their power 
of making out proceſs upon theſe indictments is taken 
away, as well in caſe of indictments of felony, as other 
miſdemeanors within their cognizance; but they are to 
deliver all ſuch preſentments and indictments to the jul 


tice 
(a) 2 Co. Inflit. p. 337. 
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tices of the peace at their next ſeſſions, who are to make 


out proceſs thereupon, and hear and determine them 
| but if the original preſentment were not within the juriſ- 


diction of the Turn, the juſtices of peace ought not to 

proceed upon ſuch indictments, tho removed before them. 

4 E. 4. 31. a. 8 E. 4. 5. 65. | | 
And what hath been ſaid touching the Turns of ſheriffs 


is in a great meaſure applicable to leets, namely, they 


have power to receive indictments of felonies at common 
law, but not of felonies by act of parliament, unleſs ſpe- 
cially limited to them. 

The ſtatutes of Magna Charta, cap. 17. 1 E. 3. cap. 17. 
extend to them as well as to Turns, but not the ſtatute of 
1 E. 4 and therefore they cannot hear and determine fe- 
lonies preſented in them, but muſt ſend their indictments 
of felony to the juſtices of gaol-delivery there to be 
heard and determined, if the offenders are in cuſtody, 
8 H. 4. 18. 2, Franchiſe 2. or;remove them by certiorari 
into the king's bench, that proceſs may be made upon 
them to an outlawry. 

And thus far concerning the ordinary juriſdiction, 
wherein felonies are inquired of, heard or determined ; 
I have wholly omitted the courts in eyre, the courts of 
the faple, and the franchiſe of infangthief and utfangthief, 
becauſe they are wholly diſuſed, and the learning con- 
cerning them rather for curioſity and antiquity, than for 
uſe in this buſineſs in pleas of the crown. The juriſ- 
diction alſo of the royal franchiſes of Ely, Hexam and 
Hexamſbire, and other particular franchiſes remaining ex- 
cepted by the ſtatute of 27 H. 8. cap. 24. are but parti- 
cular juriſdictions, and not ſo uſeful for the pleas of the 
crown, as for a tract concerning the juriſdiction of 
courts. | 

2 thus far touching the ordinary juriſdictions in caſes 
capital. 
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C H A . X. 


concerning the apprehending or arreſting of felons and 


traitors by private perſons, and eſcapes. 


ral courts of ordinary juriſdiction, where traitors 
and felons are to be proceeded againſt, I ſhall now de- 
ſcend to the conſideration of the means and merhod of 
bringing ſuch offenders to trial, judgment, and execu- 
tion. 

And herein I ſhall obſerye this order, firſt to conſider 
to their arraignment, 
and afterwards to conſider of their arraignment, and 
thoſe proceedings, that are ſubſequent thereunto, theu 
trial, judgment, and execution, 

Concerning the former, namely the courſes en 
ry to their arraignment, they are principally theſe, vi. 
1. The arreſt or apprehending of them. 2. Their im- 
priſonment or commitment, and therein of bailing or 
diſcharging them before indictment. 3. Their indiQ- 
ment, 7 
Touching the firſt of theſe, namely their arreſts or ap- 
prehending them. *' 


Hi" in the foregbing chapters conſidered the ſeve. 


This is the firſt inſtance of their proſecution, and this | 


is done either, 1. By private perſons by virtue of the 
law, or 2. By officers or virtute officii, or 3. Upon hue 
and cry levied, or 4. By warrant or precept virtute pre 
cepti. 2 

But before I come to theſe I will conſider ſomething 
concerning eſcapes of felons, and what puniſhment lies 
upon them that permit it, which will open the conſ. 
deration of what is every perſon's duty in this caſe; and 
by this eſcape I do not mean eſcapes ſuffered by ſheriffs of 
gaolers, but eſcapes ſuffered by vills, townſhips, or pri 
vate perſons. e | , 
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If there be a murder or manſlaughter committed either 
zu the day or night in an incloſed town, if the murderer be 
not taken, the town or city ſhall be amereed upon a pre- 
ſentmenf thereof, either by the coroners or grand inqueſt 
before the juſtices of gaol- delivery. 3 E. 3. Coron. 299. 
But if it were a vill not incloſed ; there if a murder were 
committed within the precinct of the vill, tho in the 
field, and the murderer not. taken, if it were done in the 
night, the vill ſhould not be amerced; but if it were in 
day-light, tho in the evening, the town ſhould be amer- 
ced. 3 H. 7. cap. 1. 3 E. 3. Coron. 293. 
And the ſame law is if the killing were by a man by 
miſadventure, if he eſcapes and be not taken. 3 E. 3. Co- 
ron. 302. for tho by the ſtatute of Marlebr. cap. 26. that 
common fine or amercement, called murdrum (*), was not 
to be impoſed in caſes of death per infortunium, yet the 
amercement called eſcopium took place even in that caſe, 
Vide Bradton, Lib. III. cap. 15. 
If the malefactor were taken by the townſhip, and de- 
livered to the ſheriff or his bailiff, or to the gaoler of the 
county, and then an eſcape happen, the townſhip is not 
chargeable, but the ſheriff or bailiff. 3 E. 3. Coron. 337. 
But if he be in guard of the conſtable, and the con- 
ſtable is bringing him to the gaol, yea tho the gaoler re- 
fuſed to take Be if he eſcapes, it is a cnige upon the 


vill. 3 E. 3. Coron. 346. 10 H. 4. 7. a. Eſcape 8. per 
Gaſcoigne; nay, tho in the flight he be ſlain — neceſſity 


the vill. 3 E. 3. Coron. 328. * 


amercement, the hundred ſhall be charged therewith, 
and in default of the hundred, the county; and if 
the killing be out of any vill, the hundred is amerceable 
for the eſcape. 8 E. 2. Coron. 425. Stamf. P. C. Lib. I. 
cap. 31. f. 34. b. | 37. 

But this is only in caſe of felony touching the death of 


ſlain ; but in caſe of other felony, as theft, there tho the 


thief be not taken, no amercement lies upon the town, 
| nor 


(*) Vide Part I. p. 39. 425. 447. 


of retaking him becauſe he reſiſts, yet it is an eſcape upon 


And in caſe the vill be not ſufficient to anſwer the © 
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a man, for there the, fact is apparent, that the man is 
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HISTORIA PLACITORUM coRONx. 
nor other penalty at common law, but by the ftatute of 


But if they had a felon in their cuſtody, or in the 
cuſtody of the conſtable, and he eſcaped, the vill had been 
amerceable, and ſo is the hundred, if they have him in 
their cuſtody, or in the cuſtody of the conſtable of the 
hundred, and ſuffer him to eſcape. hon Coron. 316, 

The law uſed in the time of H. 3. when Bas wrote, 
appears Lib. III. cap. 10, to be thus: if a man had com. 
mitted manſlaughter either by misfortune or otherwiſe, if 
he fled, and the jury were inquired of by the judge if he 
were in decenng, then the decennd was to be amerced by 
the court, becauſe they had him not there; if he were 
not in any decennd, then the vill was to be amerced; be. 
cauſe they received him an inhabitant, and had him not 
in franco plegio; for every one above twelve years old 
ought to be in frank-pledge, except clergymen, noble. 
men, and knights and their families (“): and therefor 
in the caſe of clergymen, noblemen and knights, if any 
of their family de manupaſtu committed a murder or man- 
ſlaughter, the clergyman, nobleman or knight was x 
merced if the malefactor fled, unleſs ſome ſpecial cuſton 
had abrogated it, as in Hertfordſbire: and thus did the 
practice long after continue: vide 8 E. 2. Coron. 428. K 
ſer vient alicujus domini in ſervitio ſuo exiſtens facit felonian 
et convincatur, quamvis pofl felomam ipſius non receptavit, 
amerciandus ęſt; and 3 E. 3. Itin. North'ton, Coron. 293 
It was preſented, that A. had Filled B. and it was de. 
manded of the preſenters, whether he were in decenng? cri 
They anſwered, He 9vas not ? Then it was demanded where 
he abode ? They ſay with the parſon of the town; and 
thereupon the parſon was amerced for his manupuf. 
Then it was demanded who was prefent when he ſlew him 
They ſay C. it was then demanded of them, whether ( 
received him [took him]? They ſay Net; wherefore ( 
was amerced. Then it was demanded where the felon was! 
They ſay he rs eſcaped; then it was demanded whether i 
were done in the day or the night? They anſwer in * 
evening; therefore the whole vill was amerced. 

Seven on. 


(*) Vide Part I. 5. 65. in notig, 
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Several things are obſervable in this caſe. 1. That if 
he had been in decenna, the decennd had been amerced, 
becauſe they had not him preſent ad flandum recto in cu- 
rid. 2. That becauſe the parſon nor his family were not 
by law to come to the view of frank-pledge, he was 
amerced for one that was of his family, one de manu- 
paſlu. 3. That he that was preſent and took not the of- 


was committed in the day-time, and the felon eſcaped, 
the whole vill was amerced, 22 E. 3. Coron. 238. ſo in 
effect three amercements for one eſcape. | 
And note, that according to Bracton, ubi ſupra, he is de 
manupaſtu, qui eft ad victum et veſtitum, or ad victum cum 
mercede, as a houſhold ſervant ; and according to the an- 
tient law, he that entertained a man three nights, made 
him to be de manupaſtu. 

This law of amercing the decennd, or him of whoſe fa- 
mily an offender is, is not abrogated, but yet it is not 


tution, whereby every man was. under the pledge of his 
maſter or father, with. whom he lived, or muſt be within 
ſome decenna, that may ſee him forthcoming: vide 
Spelman in Glaſſar. Titul. Friburg et Leges Edvardi, cap. 
19, 20. (a). . 

As thus the vill is anſwerable for an eſcape, ſo is he that 


and doth not do his beſt endeavour to apprehend the ma- 
lefactor, though he were not party or acceſſary to the 
crime; with this agrees 8 E. 2. Coron. 428. before- men- 
tioned, where it is called only an amercement; but 8 E. 
2. Coron. 395. he that was of full age, that was preſent 
when a manſlaughter was committed, et ne leua le maine 
d' attach le felon, was committed to priſon, till he made 
ſine 5 the king, but he that was within age was diſcharg- 
ed (6). | | 

And tho in the book of 14 H. J. 31. 65. a perſon in- 
dicted for being preſent at a felony, without ſaying he 
was aiding and Sis, was diſcharged, it was —— 
the indictment there was with intent to make him a fe- 
Jon, and not to charge him with a miſdemeanor for not pur- 


(a) Vill. Leg. Anglo-Sax. p. 201. (6) Vide Part I. p. 21. 
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| ſuing the felon: vide Co. P. C. p. 11). It is a miſde- 


in criminalibus caiſis, ubi ſequi debet capitale ſupplicium, 
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meanor, for which the party ſhall be fined and impri- 
ſoned. . 

By that which hath been ſaid, it appears, that the ap- 
prehending of a felon is in many caſes a duty, and not 
arbitrary, even in caſes of a private perſon, without an 
other warrant than what the law gives, and that the omiſ- 
fon thereof is a miſdemeanor, and puniſhable by fine or 
amercement. X | 

And now therefore I come to conſider touching the ar- 
reſts by a private perſon in caſe of 15 5 6 

And this is of theſe kinds. 1. Where the party ar- 
reſted hath really committed a felony, and this is known to 
the party- arreſting. 2. Where the party arreſted hath | 
really committed a felony, but is only ſuſpected, and not 
certainly known to the party arreſting. 3. Where there | 
hath been a felony committed, and the party arreſting 
doth upon probable grounds, ſuſpect the petſon arreſted 
to have committed it, tho in truth he did it not. 

I. As to the firſt of theſe, where a perſon hathcom- 
mitted felony, and A. knows it. | | 
It is true in this caſe, if the time and nature of the fact, 
and the condition of things will bear it, it is beſt to com- 
plain to a juſtice of peace, and have his warrant for the 
apprehending of him; or if that cannot be had in con- 
venient time, then to call to his aſſiſtance the conſtable; 
but ſuch the caſe 27 be, that the delay that muſt ariſe 
neceſſarily by theſe ſolemnities, may give the felon op- 
portunity to eſcape; and therefore in this cafe A. with - 
out any other authority than what the law gives him, 
may arreſt or apprehend the felon ; and if he cannot do 
it by his own ſtrength, he may call others to his aſſiſt- 
ance, or raiſe hue and cry for his apprehenſjon ; and if 
he doth not thus, he is puniſhable, as is above declared, if 
it can appear that he knew it, lt EE 

And it will be all one, whether the felony were com- 
mitted in the ſame county, or in any other county; for 
the law in this caſe makes A. an officer; and this was 
antiently the law, and ſtill is. Bracton Lib. ult. in fine, 


oe MW ad ea uw ou oma a as ac ad, 


vita videlicet vel mutilatis membrorum, non ſequitur attachi- 


amentum 
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amentum aliquod, ſed corpus talis, quicunque ille fuerit, ab 
omnibus ar-eftetur, qui ſunt ad fidem domini regis, five inde 
præceptum habuerit, ſeve non habuerit; and accordingly it 
is ales, 10 E. 4. 17. 6. that it is a good juſtification for 
a man in an action of falſe impriſonment to ſay, that the 
laintiff committed a felony, and ſhew what, and the 
defendant arreſted him, and delivered him to the conſta- 
ble, or he might have brought him to gaol by himſelf or 
his ſervant, as is there agreed. 
But the ſafer way is, to bring him before a juſtice of 
peace, who may examine and commit him, 
And as a private man may do thus upon a felony 
committed, ſo if he ſees danger of murder by a dange- 


rous wound given, he may purſue the offender. 7 E. 3. 


16. Barre 291. | | 
And in both theſe caſes, he may break open doors, if 


he be denied entrance, and if de facto the felon or male- 


factor be there, for the law makes him an officer in this 


caſe, as well as if he were a juſtice of peace or conſtable 
7 E. z. 16. 3. oo | | 

Nay yet farther, if the felon reſiſts or flies, ſo that he 
cannot be taken without killing him, this is juſtifiable, 
and no felony; but ſtill it muſt be where he cannot be 
otherwiſe taken, for it is for advancement of juſtice, and 


ſuppreſſion of felons, and therefore if they cannot be 


otherwiſe apprehended, it is lawful, as well as if A. were 
a conſtable, or had a warrant; and if the books that 
ſpeak of this matter, be but carefully examined, it will 
appear that the law was ſo generally taken, tho he were 
purſued or taken without any formal proceſs to the ſhe- 
riff, and that as well before an arreſt made, as after ; 
and this appears in termini, 22 Afiz. 55. 3 E. 3. Coron. 
346, & 328, 290. but indeed the A 3 Z. 3. 
Coron. 288, 289. are of a conſtable and watchman : but 
in 3 E. 3. Coron. 349. the townſmen that did it were 


fined 40s, but it ſeems it was more for the eſcape than 


the killing: vide Stamf. P. C. Lib. I. cap. 6, f. 13. a. b. 
accordant. 

As to the ſtatutes of Magna Charta, cap. 29. 25 E. 3. 
cap. 4. 28 E. 3. cap. 3. 42 E. 3. cap. 3. they do not at 
all concern this preparatory impriſonment of a felon, as 

ſhall 
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- ſhall be ſhewn in due time; and therefore whatſoever 
hath been before ſaid holds true in the firſt inſtance of 
his impriſonment, tho the party be not yet indicted. 

II. As to the fecond caſe, viz. where a felony is com- 
mitted by B. but A. that arreſts him, doth not certainly 
know it, as not being preſent at the committing of it. 

I take the law to de all one with the former caſe, only 
what he doth herein, he doth at his peril; for if in 
truth B. be a felon, then A. may arreſt him, and may 
break a houſe to arreſt him, if he be within the houſe, 
and refuſes to render himſelf; yea, and if he will not | 
ſuffer himſelf to be taken, he may in cafe of neceſſity 
be killed; but this ſtill is at the peril of A. for if he 
be no felon, it may be manſlaughter at leaſt in A. if he 
doth it. ö 

But how far forth this will be juſtifiable in caſe that 4. 
hath a good Cauſe of ſuſpicion, will be conſiderable in the 
next inquiries. | 

III. The third caſe is, there is a felony committed, 
but whether committed. by B. or not, non conflat, and 
therefore we will ſuppoſe, that in truth it were not com- 
mitted by B. but by ſome perſon elſe, yet A. hath pro- 
bable cauſes to ſuſpect B. to be the kelon, and accord- 
ingly doth arreſt him; this arreſt is lawful and juſtifi- 
able, and the reaſon is, becauſe if a perſon ſhould be pu- 

_ Niſhed by an action of treſpaſs, or falſe impriſonment for 
an arreſt of a man for felony under theſe circumſtances, 
malefactors would eſcape to the common detriment of the 
people. | 81 

But to make good ſuch a juſtification of impriſonment, 
1. There muſt be in fact a felony .committed by ſome 
perſon; for were there no felony, there can be no ground 
of ſuſpicion. Again, 21 The party, (if a private per- 
ſon), that arreſts, mult ſuſpect B. to be the felon. 3. He 
muſt have reaſonable cauſes of ſuch ſuſpicion, and theſe 
muſt be alledged and proved. . 

1. There muſt be a felony done; and therefore if a 
man be taken for ſuſpicion of felony, and delivered to 
the conſtable, or remains in the cuſtody of him that took 
him, yet if in truth no felony were committed, he may 

if be let go at large, and no puniſhment ſhall enſue for the 

| eſcape. 
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ſcape. Kel. 34. 4. b. But if a felony were committed, 


ruth innocent, and it ſo appears to the conſtable, or him 
hat arreſts him; 2 if he let him go before he be indict- 
ed, and acquitte 
he juſtices of gaol-delivery, the party letting him go 
all be puniſhed for an eſcape. 44 KM. 12. Poulton de 
Pace, f. 146. ö. 5 H. 7. 4. J H. 4. 35+ 4. | 

2. The party that arreſts him, muſt be he that ſuſ- 
ets him, and regularly it cannot be done by another; 
and therefore if a man juſtifies in falſe impriſonment 
or ſuſpicion, he muſt juſtify it as his own act, and not 
dy the command of the ſheriff or other officer, nor can 
another juſtify by the command of him that ſo ſuſpects. 
11 E. . 1 . 
But this doth not always hold true; for an officer of 
uſtice, may, in aſſiſtance of him that ſuſpeQs, juſtify 
he impriſonment; as a conſtable, upon a complaint 
ade to him by him that ſuſpects, may juſtify ; but he 
uſt allege his juſtification in the ſame manner as he 


uſpicion; and therefore the party ſuſpecting and deſir- 


hole matter, and the cauſes of his ſuſpicion, otherwiſe 
e is not bound to aſſiſt him. 2 H. 7. 15. 3. And in 
ike manner a juſtice of peace being applied to by him that 
uſpects and acquainted with the whole circumſtances of 
he caſe (*) | 

And this appears beyond diſpute even by the ſtatute of 
34 E. 3. cap. 1. whereby power is given to the juſtices 
pf peace to arreſt all thoſe whom they find by indictment 
dr by ſuſpicion, and to put them in priſon. 

And the tcafon is apparent, namely, the juſtices of 
peace are made judges of the reaſonableneſs of the ſuſpi- 
ion, and when they have examined the party accuſing 
ouching the reaſons of their ſuſpicion, if they find the 
auſes of ſuſpicion to be reaſonable, it is now become 
he juſtice's ſuſpicion as well as theirs, and accordingly 
djudged, P. 43 Eli. C. B. Croke, u. 37. Tatam's caſe 


c}, and therefore the ſaying of my lord Coke, 4 Iuſtit. 
i N . 177. 
e. 


(*) Vide Part I. p. 580. (ec) Cre. Elis. p. 829. 


hough he that is taken for the ſuſpicion thereof be in 


or delivered by proclamation before 


hat ſuſpected ought, wiz. a felony done and cauſe of 


ng the conſtable's aſſiſtance muſt acquaint him with the 
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p. 177- © That notwithſtanding ſuch warrant, or the 
c aid of the conſtable upon ſuch complaint, it is ſtill the 
4 party's arreſt, and not the conſtable's or juſtice's, and i 
« that he muſt be preſent, and that he cannot break open 
« 4 door, by virtue of ſuch warrant,” is neither warranted 
by the law nor the common practice (*); and in the book 


| 
of 2 H. 7. 15. b. where one juſtified in aid of the con- 
ſtable upon a felony done, and a ſuſpicion and cauſe AR ' 
thereof, ut infra, it was ruled a good juſtification againſt WIN < 
the opinion of Bryan ; and it is apparent by the ſtatute of . 
5 E. 3. cap. 14. „If any perſon hath any evil ſuſpicion 
« of perſons to be robberds- men, waſters or draw.latchez, t 
&« they ſhall be in continently arreſted by the conſtables of a 
e the town, be it by day or night; and if they be arreſt. is 
« ed within franchiſes, they ſhall be delivered to the 90 
« bailiff of the franchiſe; if in the gildable, to the ſhe. 1. 
« riff, and kept in priſon till the coming of the juſtices.” wit 
The ſuſpicion may be by any perſon, yet the 1mpriſon- 9. 
ment muſt be by the conſtable; and the reaſon is that 
which is given before, becauſe the conſtable is a proper » 
officer, to whom complaints of this nature may be made. hi 


And therefore if a felony be committed upon the goods 
of A. and the goods be found in the cuſtody of B. and 4 
comes to a conſtable and ſhews him the cafe, and requires 
him to bring bim before a juſtice ; this is a good juſtif- 
cation by A. in falſe impriſonment brought againſt him 
without ſo much as an averment, that he ſuſpected him. 
H. 4. Car. Rot. 513. Marbery and Porter, B. R. vide 2 K. 
4. 8. b. a | 

But it is true, that he that is not an officer cannot ju 
tify by the command of him that ſuſpects, if he alſo be 
no officer; and ſo are the books of 5 H. 7. 5. a. per Gur, 
12. Co. Rep. 92. Sir Antony Aſhley's caſe, 11 E. 4. 4. ö. 

But then the caſe is eaſily ſolved, for if a felony be 
committed, and A. hath probable cauſe to ſuſpect B. and 
accordingly ſuſpects B. and acquaints C. with the whok 
matter, C. upon this having probable cauſe to ſuſpect 5. 
tho he cannot juſtify the impriſonment of B. as by ih 
command of A. that firſt ſuſpected him, he may juſtity u 
his own ſufpicion; and the like of him that comes in aid 

of A. to arreſt B. 5 H. 7.4 & 5. | 
Ts 3- The 


(*) Vide Part I. p. 579. 
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3. The third thing to be obſerved in this arreſt by 2 
u 


private Pore upon ſuſpicion! is, that he hath a probable 
caufe of ſuſpicion; , nnn. 15 1 

And theſe probable cauſes are very many, as for in- 
ſtance common fame, 5 H. 7. 4.6. 2 H. 7385 b. 11 E. 
4. 4. b. &c. hue and cry levied, 21 H. J. 28. hath part of 


the goods found upon him, or be indicted of the like, 12 


Co. Rep. ga. Abies caſe; party with him that committed 


the robbery. 7 E. 4. 20. 4. 


Yet if t party ſo arreſted be ſick and cannot be re- 
noved without danger of death, he may detain him in his 


5 "> Þoulſe, till he can bly bring hi * Tye: 
+ WW fcc. 2 F 7 "oy rufen bring him to $ juſice or 
aid 


Vol. Il. We Þ iu 
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The arreſt of a man upon ſuſpicion of felony by a 
ivate perſon is, as before is ſaid, a thing permitted 
y law and therefore juſtifiable ; but it is not a thi 
commanded by law, neither is the party 'puviſhadle, f 
he omits it, as in caſe where it is a known felony, or 
where done upon hue and cry levied, or by an officer, or 
by a precept ; for no man 1s judge of a man's ſuſpicion 
but himſelf (“). uh 
And therefore there is not the fame privilege in all 
points allowed to him that arreſts upon fuſpicion, as to 
him that arreſts upon hue and cry, or by warrant, or 
where he. is preſent at the felony committed, and ſo il 
knows it. | hs | 
1. It ſeems he that arreſts as a private man barely upon 
| ſuſpicion of felony, cannot juſtify the breaking open of 
doors to arreſt the party ſuſpeQed, but he doth it at his 
peril, viz. if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable, 4 Co. _ 2.177, 178, 
(but yet to prevent a murder or manſſaughter:n; private 
perſon may break open a door, 12 H. 8. 4 but he 
1 by the doors open, and make the a in the 
ouſe. | ef 
But note, that in all arreſts he muſt acquaint the 
with the cauſe of his arreſt. | * 
But in caſe of a known felony done by the party, ot 
where a felony is done, and a conſtable comes and de- 
mands entrance upon a complaint to him, 'or by a juſtice 
of peace's warrant, or upon hue and cry; there the doon 
may be broken open upon notice and demand of entrance 
and refuſal. W en fc 
2. Again, if there be a ny committed by B. and 4 
| is preſent and ſees it, and purſues the felon, and he car 
| not be otherwiſe taken, and A kills him in the purſuit, 
3 tho he have not arreſted him, the law juſtifies bim; and 
| poſſibly the fame law may be in caſe of ai b 2 Wal 
? rant, or hue and cry, tho the perfon be mt | 
[ fact, if he refuſes to ſubmit to the 
| infra. | $70” of NOR 
But if a felony be committed, and A. upon 
cauſe ſuſpeQs B. to have been the felon, tho the law pet 


1888 — 
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(*) Vide Part. 5. 490. 
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mits him to arreſt B. tho in truth innocent, yet he can- 


to ſubmit, i art fe permittere nolens; but if he ki 
him, it is at his peril ; for if B. be innocent, it is at leaſt 
manſlaughter, Co. F. C. p. 56. 221. 22 Aſſiz. 55. and the 
reaſon is, becauſe B. is not bound to take notice of A. as 
authorized to arreſt him, as being no officer, nor having 
any warrant ; it is true, a conſtab e the king's 
name, or offering ſo to do, the party is bound to take 
notice and ſubmit, as hath, been ſaid, Part 1. cap. 37. 
but a mere ſtranger offering to do it, a man is not bound 
to take notice of his authority, and therefore may fly from 
him if innocent, for poſſibly he may think he came to 
(ob hint” ES ON IT INE OE LOT” 
3. Yet farther, if an innocent perſon be actually ar- 
reſted upon ſuſpicion by a private perſon, all circumſtances 
being duly obſerved, and. he breaks away from the arteſt, 
yet L do not think the perſon arreſting can kill him, tho 
he cannot be otherwiſe taken, for the perſon arreſted is 
not bound to take notice of that authority that the law 


gives to a private perſon in this caſe. _ 4013 ar iowa 
But then can he juſtify the beating or ſtriking. of him in 
caſe he cannot otherwiſe take him that thus makes the 
aſſault ? As where the bailiff of the ſheriff by warrant ars 
reſteth a perſon, tho he cannot ſtrike ot bear him before 
the arreſt to take him; yet after the arreſt and eſtape 
ſuch abailiff may juſtify his beating, if he cannot other- 
wil rewke. him, according to the” opinion of the book, 
2 4.6. : , | n EROS £9. 4 Nr | 

And it ſeems he cannot, but only lay his hands gently 
upon him to lay hold of him for the reaſon befote given. 
4. But then ſuppoſe that either before the arreſt of af- 
car ter the arreſt, B. draws his ſword' and aſſaults A. and A. 


the conflict B. kills. A. it is murder in B. or if A. kills B. 
it is juſtifiable and no felony in 4? e 
If the bailiff of a ſheriff is about to take a priſoner, 
and before he takes him the party draws his ſword and 
kills him, this is murder, as is before ſaid, Part I. cap. 37. 
\nd on the other ſide, if either atter or before the arreſt 
the bailiff upon aſſault made upon him kills the party, 
this is no felony, neither is he bound to give back to the 
wall. Co, P. C. p. 56 & 221. 
119 F 2 It 


not juſtify the killing of him upon his flight and refuſing 


reſſeth upon him either to take of detain him, and in © 


at . 5 F 
1 
* 1 
py ; 
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It ſeems, that if the party arreſted kills him that thus 
arreſts upon ſuſpicion, (always ſuppoſed the party killing 
is innocent,) this is but manſlaughter and not murder; 
and on the other ſide, if the party arreſting kills the party 
arreſted or intended to be arreſted by him upon ſuſpicion, 
that this is manſlaughter ; and tho the arreſt in this caſe 
had been lawful, yet the party arreſting hath not the ſame 
privilege, as in caſe of gef a man upon hue and cry, 
tho the party arreſted after the arreſt, or upon the attempt 
of the arreſt, aſſaulted him that arreſted him or attempted 
to arreſt him. 1. Becauſe in this caſe, tho the law im- 
powers the party to arreſt him, yet it is but a power of 
permiſſion, not an injunction by the law, neither is be 
uniſhable if he had not made ſuch an arreſt ; and ſo not 
like the caſe of an arreſt by an officer, warrant of a juſ- 
tice, or hue and cry, where it is a duty to arreſt, and the 


+ IL & & 


lawful cauſe of ſuſpicion. | 
And it ſeems the law is the ſame, whatſoever the cauſe 
of ſuſpicion were, yea altho the perſon were indicted for 
the offenſe hn a perſon, innocent won be indiQted, 
and becauſe there is another way to bring him in to an- 
ſwer, namely proceſs. of capias to the ſheriff, who is a 
known reſponſible officer. 3 E. 3. Coron, 346. 

And thus far concerning arreſting by à private perſon 


CHAP 
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CHAP, XI. 


Cencerning arreſts or apprehenſions of felons, or perſons 
ſuſpected of felony by an officer. 


HERE are certain officers and miniſters of public juſ- see Burn. 
tice, that virtute officii are empowered by law to Tit. Arreſt. 
arreſt felons, or thoſe that are ſuſpected of felony, and 33 
that before conviction, and alſo before indictment. 1 
And theſe are under a greater protection of the law in p. C. tit. 
execution of this part of their office upon theſe two ac- Arreſt. 
counts. 1. Becauſe they are perſons more eminently Foſter 136, 
truſted by the law, as in many other acts incident to their 4 4. flacht. 
office, ſo in this. 2, Becauſe that they are by law puniſh- com. ch. 
able, if they negle& their duty in it. 21, Of Ar- 
And therefore it is all the reaſon that can be, that they _ = 
ſhould have the greateſt protection and encouragement in 7 
the due execution of their office, ſince their actings herein 
are not arbitrary but neceſſary duties, (not permiſſions,) 
and under ſevere puniſhtnents in their neglect thereof. 
And hence it is, that theſe officers, that are thus in- 
truſted, may without any other warrant but from them- 
ſelves arreſt felons, and thoſe that are probably ſuſpected 
of felonies ; and if they be aſſaulted and killed in the 
execution of their office, it is murder; and, on the other 
ſide, if perſons that are purſued by theſe officers for fe- 
lony or the juſt ſuſpicion thereof, nay for breach of the 
peace or juſt ſuſpicion thereof, as night-walkers, perſons 
unduly armed, ſhall not yield themſelves to theſe officers, 
but ſhall either reſiſt or fly before they are apprehended, 
or being apprehended ſhall reſcue themſelves and reſiſt or 
fly, ſo that they cannot. be otherwiſe apprehended, and 
are upon neceſſity ſlain therein, becauſe they cannot be 
otherwiſe taken, it is no felony in theſe officers, or their 


F 3 aſſiſtants, 
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aſſiſtants, that upon inevitable neceſſity kill them, tho 
poſſibly the parties killed are innocent, for by their re- 
ſiſtance againſt the authority of the king in his officers, 
they draw their own blood upan themſelves. 

The officers that I herein principally intend are, I. 
Juſtices of the peace. 2. Sheriffs. 3. Coroners, 4. Con- 
ſtable. 5. Watchmen. And when I mention theſe I 
alſo include all, that come in their aid and aſſiſtance ; 
for every man in ſuch caſes is bound to be aiding and 
aſſiſting to theſe officers upon their charge and ſummons, 
in preſerving the peace and apprehending of malefactors, 
eſpecially felons. | | 

And it any being thereunto called ſhall not give their 
aſſiſtance, they are to be puniſhed by fine and impriſon- 
ment, and conſequently are under the common protection 
of the law equally with the officers themſelves, 

And that was the reaſon of the ſtatutes of 5 Fac. cap. 5. 
and 21 Fac. cap. 12. that gave power as well to aſſiſtants 
of the moſt uſual peace-officers, as to the officers them- 
ſelves, to plead the general iſſue, and give the ſpecial 
matter of their juſtification in evidence, and allow double 
coſts to the defendant. 5 | 

Whereſoeyer a private perſon may arreſt a felon or per- 
ſon ſuſpected, there any of theſe officers may do it; but 
of this ſufficient hath been ſaid before : I therefore come 
to that power, that concerns them ſpecially as officers in 
this caſe, : 

I. r of peace have a double power as in relation 
to arreſt of felons; one upon complaint of another per- 
ſon, whereof hereafter cap. 13. Another primitive and 
original in themſelves, whereof at preſent. 

If a juſtice of peace fee a felony, or other breach of 
the peace committed in his preſence, he may in his own 
perſon apprehend the felon. | 

And ſo he may by word command any perſon to appre- 
hend him, and ſuch command is a good warrant without 
writing; but if the felony or other breach of the peace 
be done in his abſence, then he muſt iſſue his warrant in 
writing under his ſeal to apprehend the malefactor, 14 H 
7. 9. b. adjudged ; and by Fineux, if there be any riot 
15 | or 
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or breach of the peace like to happen by a tumultuous 


meeting, & c. he may command his ſervants or others to 
prevent it by arreſting the parties. 

And note, that if the juſtice of peace hath either from 
himſelf or by credible information from others know- 
ledge of a felony done, and juſt cauie of ſuſpicion of any 
perſon, he may himſelf arreſt and commit that- perſon, 
14 H. 7.8. per Keble; and according to it are the expreſs 
words of the ſtatute of 34 E. 3. cap. I. before-mentioned. 

II. Secondly, As to the ſberzff, it is ordained by the ſta- 
tute of Weſtminſt; 1. cap. 9. (a), That all generally be 


% ready and appointed at the commandment and ſum- 


„ mons of the ſheriff, and at the cry of the country to 
« ſve and arreſt felons, when any need ſhall be, as well 
& within franchiſes as without, and they. that will not ſo 
„% do, and thereof be attaint, ſhall make grievous fine to 
“the king, and if default be found in the lord of the 
.* franchiſe, the king ſhall take the franchiſe to himſelf, 
« Kc. And if the ſheriff, coroner, or bailiff, will not 
« attach or arreſt ſuch felons there, as they may, or will 
& not do their office for favour borne, to ſuch miſdoers, 
ce and be attaint, they ſhall have a year's impriſonment 
« and after make grievous fine, if they have wherewith, 
« and if not, three years impriſonment.” 

By this ſtatute the ſheriff is not only enabled but in- 
joined to arreſt felons, and all perſons are required to be 
aſſiſting to him therein upon his ſummons; and they are 
puniſhable by fine and impriſonment in default thereof. 

And altho the ſheriff in his Tura had power to take 
preſentments of felonies at common law, yet this was not 
intended barely of iſſuing precepts upon ſuch inquiſitions, 
but to a miniſterial taking of felons as he was con- 
ſervator of the peace, for his Turn was kept but twice in 
the year, but the occaſions of taking felons. were 
frequent, | 2 

And accordingly it was practiſed, vide 3 7. 5. 4. in 
fine, the ſheriff arreſted one ſuſpected of felony, and no 
queſtion of the lawfulneſs thereof. 


III. Car- 


60 2 Co. Inſtit. p. 172. 
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III. Coroners : Tho coroners had no power of taking 
inquiſitions of any felony but the death of a man, as hath 
been ſhewn ; and therefore by the expreſs proviſion of the 
ſtatute of 4 E. 1. De __ coronatoris he may not only 
make proceſs but make hye and cry after them, yet by 
the ſtatute of Weſtminſt. 1. * 0 above-mentioned, he is 
a conſervator of the peace in relation to all felonies, and 
can command them to be apprehended, tho he can take 
no inquiſition concerning any but the death of a man. 

IV. For the office of con/{aþle it is of twofold extent. 


tit. Conſta- 1. Miniſterial and relative to the juſtices of peace, coro- 


_ 


ners, ſheriffs, &c. whoſe precepts he ought to execute, 


or in default thereof he may be indicted and fined. 2. 
Original or primitive, as he 1s a conſervator of the peace 
at common law, | | | 

By the original and inherent power in the conſtable he 
may for breach of the peace and ſome miſdemeanors, leſs 
than felony, impriſon a perſon. . | 

If a man leaves an infant in the cold to the intent to 
deſtroy it, or charge the pariſh, the conſtable may take 
him and put him into the ſtocks. M. 34 & 35 Eliz. B. 
R. Croke, n. 1. Beal and Charter, p. 287. 
So if a conſtable be aſſaulted by A. tho it be in his 
own caſe, he may impriſon the party and carry him to 
gaol ; but for opprobrious words, or a general hindrance 
of him to ſummon the trained bands to attend the lord 
mayor of London upon his precept, he cannot juſtify the 


impriſoning of a perſon in the Compter, T. 31 Eliz. Ret. 


1521. Fulwood and Gaſcoign (c]; but he muſt bring 
him to a juſtice of peace: nota, in the juſtification it was 
alſo alledged, that he aſſaulted him: ideo quære of that 


judgment. 


And what may be done by a conſtable may be done by 
his deputy, for by the law a conſtable may make a depu- 
ty, and he is within the ſtatute of 7 Fac. cap. 5. to plead 
the general iſſue, M. 13 Fac. B. R. Phelps and Winch- 


| combe (4). 


If A. menace B. to kill him, upon complaint thereof to 


the conſtable he may arreſt him and puthim into the ſtocks, 
"Mi 


HISTORIA PLACITORUM CORONE. 
ill he find ſurity of the peace, 44 E. 3. Sons ane that 


hat is intended, that he may detain him till he can con- 
eniently bring him to a juſtice of the peace and to avoid 
he preſent danger, for tho ſome of the old books ſeem to 
old, that the conſtable may take ſureties of the peace 
nd detain a perſon till he gives him fureties, yet it can- 
ot be by recognizance but by bond, and that for an af- 
-ay or menance of breach of the peace done in his view. 
37 Eliz. B. R. Croke, n. 25. Sharrock and Hanmer (e]. 
' If information be given to a conſtable, that a man and 
roman are in incontinency together, he may take the 
eighbours and arreſt them, and commit them to priſon 
ene ſureties for the good behaviour, 1 H. 7. 6. a. there 
e cuſtom of Londen indeed is pleaded; but 13 H. 7. 
O. b. adjudged, that it is a good juſtification for the con- 
able or any in aſſiſtance to plead, that A. holds a meſ- 
age in the ſame vill, and ſhe kept perſons ſuſpected of 
ommon bawdry, and the. plaintiff ſuſpiciouſiy reſorted 
d that houſe with women of ill fame, and that he arreſt- 
d the plaintiff to find ſureties for the good behaviour. | 
The conſtable may arreſt ſuſpicious night-walkers ( 
y the ſtatute of 5 E. 3. 4 14. and men that ride armed 
2 fairs or markets or elſewhere. Stat. 2 E. 3. cap. 3. de 
| orthampton. | | ; 
And it appears by the books before-mentioned, that in 
aſes of arreſts of this or the like nature, the conſtable 
ay execute his office upon information and requeſt of 
hers, that ſuſpec and charge the offenders, nay tho it 
| | be 


(e) Cre. Elix. p. 375. 
Y But then that ſuſpicion muſt 
dt be a mere cauſeleſs ſuſpicion, 
t muſt be founded upon fome 
* reaſon ; and ſo it was ruled 
e of the and 7 
ich, 2709. for 29 of — 
ho was killed in aiding the conſta- 
» Who had taken up a 
at was walking the ſtreet upon 
ſpicion, as being a woman of ill 
C. J. Halt delivered the re- 
lution of the court, that it was 
t murder, and gave this for one 


reaſon, © That it was not lav/ful 
* even for a legal conſtable to takg 
up a woman upon a bare ſuſpicion 
« only, having been guilty of no 
« breach of the peace nor any un- 
« lawful act: and as to the caſe in 
« 23 H. 7. 10. the reaſon thereof 
« was, becauſe it was in the view of 
« the conſtable, who found her miſ- 
doing; that of late, conſtables 
made a practice of taking up peo- 
« ple only for walking the ſtreets, 
« but he knew not whence they had 
© ſuch an authority,” MS. Rep, 
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in caſes of ſuſpicion of felony. 3 What his power is i 
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be but with ſuſpicion thereof. 5 E. 3. cap. 14. 13 Hf.) 
10. 5. 44 E. 3. Barre 202. 88 e : 
But if there be an affray, tho to prevent it, or in the 
time of the affray the conſtable may upon information « 
complaint arreſt the offender, yet it is held, that if the | 
affray be paſt, and no danger of death, the conſtable car | 
not arreſt the parties without a warrant from a juſtice a 
peace. 38 E. 3. B. Faux Impriſonment 6. | 
But the law ſeems contrary, for tho in that caſe he car, 
not take ſurety of the peace himſelf, yet upon a complain 
to him he may arreſt the party to bring him before a jul 
tice to find ſurety of the peace, or for appearance. 44 E.; 
Parre 202. 35 Eliz. Sharrock's caſe. 224", 
Now as touching the conſtable's power of arreſting a 
2 in relation to felonies, it may come under theſe con- 
iderations, 1. What his power is to arreſt when a felon 
is certainly committed. 2 What his power is to arr 


caſe of er of felony, tho none be committed, u 
in caſe of affrays or dangerous wounding. 

1. As to the firſt of theſe, where a felony is committed 
it is of all hands agreed, that he may ex officio arreſt and 
impriſon the felon till he can conveniently be conveyed u 
a juſtice of peace or the common gaol. 

And it will be all one, whether the felony were com 
mitted in the ſame vill, or in any other vill or county, i 
the felons be within the vill where he is conſtable. 


And this appears clearly by the books of 2 H. 7. 1 n 
b. 7 E. 4. 20. a. and divers others, and by the ſtatute d 
Weſtm. 1. cap. 9. 8 E. 3. cap. 14. | co 

And in that caſe it is on all hands agreed, ' ch 

1. That he may break open doors to take the felon, an 
the felon be in the houſe, and his entry denied after dc 
mand and notice that he is:conſtable, 21 

2. That if in ſuch an attempt of arreſt the conſtai 0 
or any that come in his aſſiſtance be killed after compete ſor 
potice that he js conſtable, it is murder, th 

b 5. 
ſtai 


* 


HISTORIA PLACITORUM CORONA. 


lon, who cannot be otherwiſe taken, is no felony, 
And the reaſon of all this is, becauſe he is ex officio a 


by law injoined to take a felon, and if he omits his duty 
herein, he is indictable and ſubject to a fine and impri- 
ſonment. 
And it is not material, whether he ſaw the felony com- 
mitted, or hath it only by complaint and information ; for 
as well in one caſe as the other he is bound to appre- 
hend the felon, and make ſearch after him within the li- 
mits of his juriſdiction, and to raiſe ue and cry upon 
him; and certainly what may be done upon hue and cry 
raiſed upon a felon may be done by that conſtable who 
pon the firſt complaint raiſeth it; and the law gives him 
protection in the execution of his office, and will never 
puniſh him in the neceſſary purſuit of what it enjoins him. 
And with this all the before cited books in the prece- 
dent chapter do agree; for I have before therein deter- 
ined, that in this caſe a private perſon may kill a felon, 
ho is really ſuch, if he cannot otherwiſe be taken ; vide 
ſupra, p. [7+ | 45.9 
. come to the ſecond, namely, what if there be a fe- 
Jony done, (ſuppoſe a robbery upon A.) and A. ſuſpects 
B. upon probable grounds to be the felon, and acquaints 
the conſtable with it, and deſires his aid to apprehend him 
in this caſe I ſay, | 
1. That the conſtable may apprehend B. upon this ac- 
count, tho the ſuſpicion ariſes in A. at firſt ; and with 
this agree the ſtatutes of 3 E. 1. cap. 9. and 5 E. 3. cap. 14. 
and the books of 2 E. 4.9. a. 5 Co. 22 91. b. Semain's 
caſe, Dalt. cap. 109. p. 292. (g), 13 E. 4. 9. a. accords 


2 H. 7. 15. ö. tho Brian be to the contrary ; but there are 
to be theſe circumſtances to accompany it, 1. A. the per- 
ſon ſuſpecting ought to be preſent, for the juſtification is, 
that he did aid A. in taking the party ſuſpected, 2 H. 7. 
15. 5. 2. He ought to inquire and examine the circum- 
ſtances and cauſes of the ſuſpicion of A. which tho he 

| cannot 


(s) New Edit, cap. 162. p. $351 


3. That if the felon reſiſts and cannot be taken, whe- 
ther it be after the arreſt or before, the killing of the fe- 


conſervator of the peace, and is not only permitted but | 
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be brought, may conſider the circumſtances, and 
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cannot do it upon oath, yet ſuch an information ma 
carry over the ſuſpicion even to the conſtable, whereby it 


may become his ſuſpicion as well as the ſuſpicion of 4 


And if the conſtable ſhould not be allowed this latitude 


in caſes of this nature, many felons would eſcape, and 


the party arreſted hath no prejudice thereby, for the juſ. 
tice of the peace, to whom in ſuch caſes he is properly to 
bly | 

in ſome caſes diſcharge or bail him, and upon his til 
if innocent, he will be diſcharged. + 3. But there muſt be 
a felony in fact done, and the conſtable muſt be aſcer- | 
tained of that, and aver it in his plea, and it is iſſuable. 

2. Conſequently, if the conſtable upon ſuch an arref 
or attempt thereof be killed, it is murder as well as in 
the former caſe, | 

3. That in ſuch caſe, if the ſuppoſed offender fly and 
takes houſe, and the door will not be opened upon de- 
mand of the conſtable and notification of his buſineſ, 
the conſtable may break open the door, tho he have 10 
warrant, 13 E. 4.9. a. for it is a proceeding for the king 
by perſons by law authorized, therefore there is vi- 
—— non omittas in the actings of their authority. 
And the reaſon of the difference between private per 
ſons arreſting upon ſuſpicion and conſtables is, 1. Be. 
cauſe that in the former caſe it is but a thing permitted to 
private perſons to arreſt for ſuſpicion, and they are not 
puniſhable if they omit it, and therefore they cannot 
break open doors; but in caſe of a conſtable he is po- 
niſhable if he omits it upon complaint. 2. Becauſe it 
would be a great inconvenience if every private man u 
pretence of ſuſpicion ſhould break open houſes, for * 
may not be of known value or reſponſible; but a conſt 
ble is an officer known within the vill, and his authority 
known, and is preſumed of ſufficiency, for he is choſe 
by the-leet, like a bailiff jurus et conus, who need nd 
ſhew his warrant (*). 

4. Again it ſeems to me, that if a perſon thus chat 


ed with ſuſpicion of felony upon juſt grounds of ſuſpict 


cion, and where a felony is actually committed, os 


(*) Part I. p. 461, 
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be innocent, yet if he reſiſts the officer after notice that 
he is the officer, and aſſaults him, if the officer kills him, 


4, it is no murder. ; 
de But it may be more queſtionable, whether if he flies, 
nd and cannot be apprehended, the officer may kill him, 
if where he is ſuſpected and innocent, if he cannot be other- 


wiſe taken, as he may a felon, as before is ſhewn, p. 77. 
but it ſeems he may, and it is no felony no more than in 


ly 1 

i | the former caſe, for theſe reaſons, 1. Becauſe the con+ 
be (cable is obliged to do his office in cafe of a probable ſuſ- 
:. picion, as well as in caſe of an actual felony.. 2. Be- 


cauſe he cannot judge, whether the party be guilty or 
not, till he comes to his trial, which cannot be till he be 
apprehended. 3. Becauſe the party draus upon himſelf 
this inconvenience, and makes himſelf ſuſpected by his 
very flight from the known officer. 

And this is the reaſon why, tho a man be innocent of 
a felony committed, yet if he fled for it, and hat be pre- 
ſented # the coroner, or found by the jury, that” acquits 
him of the felony, yet he forfeits his goods, becauſe jt 
was his own fault that he did not ffare juri, and brought 
upon himſelf the juſt cauſe of ſuſpicion, and put the 
ountry to trouble and hazard in purſuing him. 


er * | i 

Be. And yet it is true, that if the felon were not once in 
| to the hands of an officer that had warrant to arreſt, as if 
not he be in the houſe, and flies out at a back-door before 


the officer ſeizeth him, this is not an eſcape in the officer, 
27 Aſiz. 9. But on the other ſide it may be ſaid, that it 
Is nevertheleſs an eſcape in the,townſhip, for which they 


7 hall be amerced, tho the perſon were never actually 
7 taken; quod vide ſupra, cap. 10. 

ſta And therefore it is at the peril of the whole vill, if the 
rin take not a felon (*), and +} gs he is upon probable Rove 
fer ſuſpected, he is preſumed to be ſuch, till the contrary 
not appears upon his trial, Be ag” 


And therefore, as before is ſaid, a juſtice of peace can- 
ot diſcharge a perſon brought before him but for ſu- 
ſpicion of 9 a felony were committed, but 
auſt either bail or commit him. 

And 


* This holds only as to felony touching the death of a man, 
but not in caſe of other felony, as theft, &c. wide ſupra p. 73. 


— 
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And upon the reaſon before given it ſeems, that if ; 
perſon be charged to the conſtable for felony, or ſuſpicion 
of felony in the county of A. and the conſtable charge; 
him in the king's name to yield himſelf, and he either 
before or after the arreſt purſues him into another vill, 
nay into another county, the conſtable hath the ſame pri- 
vilege and protection upon his-purſuit and arreſt, as if 
he were taken in the county of A. tho yet he muſt bring 
him before the juſtice of that county where he was taken: 
vide Crompton de Pace, p. 172, 173. Dalt. p. 340. (). 

But for this latter caſe I take the law to be all one in 
caſe of a conſtable having a warrant to arreſt a felon, « 
not having one, but doing it by his own intrinſic power 
dirtute 925 namely, that if he hath or hath not a war- 
rant from a juſtice of peace to arreſt a felon, if the felon 
flies into another county before arreſt, he is to be brought 
before a juſtice of that county, or to the gaol of that coun- 
ty, where he is arreſted ; but if he were once arreſted, and 
eſcapes, and upon freſh ſuit he is taken by the conſtable 
in another county, yet he may be brought back to the | 
juſtice, or gaol of that county where he was firſt arreſt 
ed (*); for in that caſe in ſuppoſition of law he is always 
in cuſtody by force and authority of the firſt arreſt, a 
well where the arreſt was virtute * as where done by 
s warrant. Vide 2 E. 4.6.6.13 E. 4. 8. . 

And thus far touching the ſecond caſe, 

3. The third caſe is, where a felony is not yet com- 
mitted, but in danger to be committed. 

If A. hath wounded B. ſo that he is in danger of death, 
and A. flies and takes his houſe, and ſhuts the doors, and 
will not open them, the conſtable of the vill where it i 
done, or upon hue and cry, may break the doors of the 
houſe to take him, if upon demand he will not yield 
himſelf to the conſtable. 7 E. 3. 16.'b, Barre 291. | 

And in that caſe, if the conſtable be killed, it is mur- 
der; if he kills A. if he cannot be otherwiſe taken, it 
no felony, but excuſable and juſtifiable by the neceſſity 
cauſed by the obſtinacy and default of J. i 


%) New Edit. p. 534+ ) Vide Part I. p. 580. 
5 : a tad dy 4 
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if there be an affray in a houſe, where the doors are 
ut, whereby there is likely to be manſlaughter or 
loodſhed committed, the conſtable of the vill having 
>tice thereof, and demanding entrance, if they within 
fuſe to do it, but continue the affray, the conſtable 
ay break open the doors to keep the peace and prevent 
e danger. 

Na — farther, if there be diſorderly drinking or 
iſe in a houſe at an unſeaſonable time of night, eſpeci- 
ly in inns, taverns, or ale houſes, the conſtable or his 


in ratch demanding entrance, and being refaſed, may 
X reak open the doors to ſee and ſuppreſs the diforder ; - 
er nd this is conſtantly uſed in London and Middle ſex. 

* I come now in the l/aft place to conſider what the con- 


able is to do with his priſoner that he hath thus arreſted 


7 dr felony, or other cauſes above-mentioned, | 

A In caſe of a ſudden affray through . or exceſs of 

id rink, he may put the perſons in the ſtocks, or in a pri- 
dn, if there be one in the vill, till the heat of their paſ- 


on and intemperance is over, tho he delivers them af- 
zrwards, or till he can bring them before à juſtice of 
eace. | | 

If an offence be committed, for which the conſtable 
ay arreſt, he may convey them to the ſheriff, or his 
aoler of the county; and if it be within a franchiſe, he 
ay deliver them to the gaol of the franchiſe, and they 
re bound to receive them without taking any fine for the 
ame by the ſtatute of 4 E. 3. cap. 10. vide 5 H. 4. cap. 


th o. 23 H. 8. cap. 2. But the ſafeſt and beſt way in all 
* aſes, is to bring them to a juſtice of peace, and p him 
7 e priſoner may be bailed or committed, as the caſe thall 
the quire ; but till they are bailed or diſcharged, or the 


eriff or gaoler hath received them, they are ſtill under 
e charge of the conſtable that took them, 10 H. 4. 7. 
. Eſcape 6. Till the conſtable can conveniently convey 
e parties arreſted to a juſtice of peace, or the common 
aol, as when the arreſt is in or near night, he may de- 
ain the party in the ſtocks ; or if there be no ſtocks in 


at vill, he may bring them to the ſtocks of the next 
Jacont vill, 


And 


/ 
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A:d if the perſon be of quality or ſick, the conſtat 
may [keep him in an houſe (i)] for a day and a night a 
teait, and in ſome caſes of neceſſity for a longer time, il | 
he can with ſafety and conveniency convey him to a ju. 
tice of peace, or the common gaol. 20 . 4. 6. 6. 221 
4. 35 b. Dalt. p 340. | : 

The - charge of ſending malefactors to gaol by th} 
common law, is to be borne by the vill where they 22 
apprehended. 3 E. 3 Coron. 328. 4 E. z. cap. 10. 

But now by the ſtatute of 3 Fac. cap. 10. the charge 
to be borne by the priſoner, if he hath wherewith, th 
ſame to be levied by warrant of the juſtices of peace; 
and if he hath not wherewith, then the charge to be bon 
by the pariſh, townſhip, or tithing, where the offende 
is apprehended, by a tax or rate to be made, as by ty 
ſaid act is preſcribed. | 

And what I have herein ſaid touching the conſtatk 
is applicable to a tithing-man, headborough, burſholde, | 
for their authority is much the ſame. | 

But the conſtable of the hundred is a diſtin offict; | 
and introduced upon the ſtatute of Winton, vide H. 3 
Eliz. B. R. Croke, n. 25. Sharrock and Hamner ;, yet | 
ſeems to be a conſervator of the peace. 

V. Watchmen: Watchers are of three kinds, 1. Thü 
which is appointed by the ſtatute of Winton, cap. 4. hid 
is that from Aſcenſion-duy until Michaelmas, watches fhilf 
be kept in all towns from ſun-ſetting to ſun-riſing in bo 
roughs, &c. by twelve, in other towns by fix or fou, 
according to the number of the inhabitants: this wald 
is to be ſet by the conſtable, and the neglect thereof ps 
niſnable by 5 H. 4. cap. 3. Their power is to arreſt ſul 
as paſs by until the morning, and if no ſuſpicion, they 
are then to be delivered, and if ſuſpicion be touchin 
them, they ſhall be delivered to the ſheriff, viz. to ti 
common gaol, there to remain until they be in due mair 
ner delivered; and if they will not obey the arreſt, hu 
and cry ſhall be levied upon them; but this watch en 
tends only between Aſcenſion-day and Michaelmas. 1 

| 2. 
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(i) Theſe words are not in the MS. but they or others to in 
like effect are manifeſtly wanted to ſupply the ſenſe. 
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2. But there is another watch, that may be kept by the 
conſtable ex officio, which may extend to other times, be- 
cauſe there be other things under his charge, as a con- 
ſervator of the peace, as for the purpoſe to raiſe or pur- 
ſue hue and cry upon robberies committed by the ſtatute 
of Winton, cap. 1. to ſearch for lodgers in ſuburbs of 
cities, that are 1 perſons, which is to be done 
every week, or at leaſt once in fifteen days by the ſame 
ſtatute, cap. 4. for ſuch as ride or go armed by the ſta- 
tute of 2 E. 3. cap. 3. for night-walkers, and perſons 
ſuſpicious either by night or day by the ſtatute of 5 E. 3. 
cap. 14. 8 | 
yes altho a conſtable is not bound to any preciſe time 
for this kind of watch, nor puniſhable, if he omits it 
barely for the omiſſion, if he be ready upon occaſion to 
do his office, when required in theſe caſes, yet it is in 
his power to hold ſuch watches as often as he pleaſes, and 
it is convenient and juſtifiable, and herein the watch- 
men are the miniſters and aſſiſtants of the conſtable, and 
are under the ſame protection with him, and may a@ as 
he doth ; and regularly he ought to be in company with 
them in their walk — watch. 

3. There is yet a third kind of watch, which is by au- 
thority of the juſtices of peace, which may be held at 


b other times than the ſtatute of Winton appoints, and the 
nul watch thus appointed hath the ſame power as either of 
** the former; and this ſeems to be within the power of any 


one juſtice of peace by the firſt Aſignavimus in his com- 
miſſion; vide Lamb. 7 ic. Lib. L. cap. 20. p. 185. Dalt. 
cap. 60. P. 142. (k), and cap. 109. p. 292. (J); but the 


Wl ſafer way and more uſual is by order of the ſeſſions of 
el the peace, or of the court of king's bench, which hath 
vil the higheſt ordinary authority in matters of the peace, 
C 2 | and preſervation thereof. | 

o te Now a watchman hath a double protection of the law, 
* VIZ. 1. As an aſſiſtant to the — =, when the con- 
Wi 


ſtable is preſent or in the watch; for ſo every man, who 
is aſſiſting to the conſtable in the execution of his office, 
path the ſame protection that the law gives the conſtable. 
 { | © | JE G 2. Purely 


to tht} (k) New Edit. cap. 104. p. 352. 
(!) New Edit. cap. 109 p. 536. 


/ 


HISTORIA PLACITORUM CORONx. 
Aid if the perſon be of quality or ſick, the conſtahl 
may [keep him in an houſe (i)] for a day and a night a 
teait, and in ſome caſes of neceſſity for a longer time, iu 
he can with ſafety and conveniency convey him to a jul 
tice of peace, or the common gaol. 20 E. 4.6.56. 221 
4. 35 5. Dalt. p 340. | 
The - charge of ſending malefactors to gaol by the 
common law, is to be borne by the vill where they ar 
apprehended. 3 E. 3. Coron. 328. 4 E. 3. cap. 10. 
ut now by the ſtatute of 3 Fac. cap. 10. the charge; 
to be borne by the priſoner, if he hath wherewith, ti, 
ſame to be levied by warrant of the juſtices of peace; 
| and if he hath not wherewith, then the charge to be bon 
by the pariſh, townſhip, or tithing, where the offends if 
is apprehended, by a tax or rate to be made, as by tk if 
ſaid act is preſcribed. | 
And what I have herein ſaid touching the conſtabl | 
is applicable to a tithing-man, headborough, burſholde, 8 
for their authority is much the ſame. 
But the conſtable of the hundred is a diſtin office, 
and introduced upon the ſtatute of Winton, vide H. 3 
Eliz. B. R. Croke, n. 25. Sharrock and Hamner; yet be 
ſeems to be a conſervator of the peace. 
Furn, tit. V. Watchmen: Watchers are of three kinds, 1. Tha 
Watch. which is appointed by the ſtatute of Winton, cap. 4. whid | 
is that from Aſcenſion-duy until Michaelmas, watches ful 
be kept in all towns from ſun-ſetting to ſun-riſing in bo 
roughs, &c. by twelve, in other towns by fix or fou, 
according to ihe number of the inhabitants: this wat 
is to be ſet by the conſtable, and the negle& thereof p- 
niſhable by 5 H. 4. cap. 3. Their power is to arreſt ſud 
as paſs by until the morning, and if no ſuſpicion, the 
are then to be delivered, and if ſuſpicion be touchinl 
them, they ſhall be delivered to the ſheriff, viz. to the 
common gaol, there to remain until they be in due mair 
ner delivered; and if they will not obey the arreſt, hu 
and cry ſhall be levied upon them; but this watch er 
tends only between Aſcenſion-day and Michaelmas. 
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(i) Theſe words are not in the MS. but they or others to tht 
like effect are manifeſtly wanted to ſupply the ſenſe. 
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2. But there is another watch, that may be kept by the 
conſtable ex officio, which may extend to other times, be- 
cauſe there be other things under his charge, as a con- 
ſervator of the peace, as for the purpoſe to raiſe or pur- 
ſue hue and cry upon robberies committed by the ſtatute 
of Winton, cap. 1. to ſearch for lodgers in ſuburbs of 
cities, that are wy 26r 1 perſons, which is to be done 
every week, or at leaſt once in fifteen days by the ſame 
ſtatute, cap. 4. for ſuch as ride or go armed by the ſta- 
tute of 2 E. 3. cap. 3. for night-walkers, and perſons 
ſuſpicious either by night or day by the ſtatute of 5 E. 3. 


14. 0 
1 And altho a conſtable is not bound to any preciſe time 
1 for this kind of watch, nor puniſhable, if he omits it 
barely for the omiſſion, if he be ready upon occaſion to 
oo his office, when required in theſe caſes, yet it is in 
th his power to hold ſuch watches as often as he pleaſes, and 
m it is convenient and juſtifiable, and herein the watch- 
b men are the miniſters and aſſiſtants of the conſtable, and 
„re under the ſame protection with him, and may act as 
be doth ; and regularly he ought to be in company with 
1 them in their walk and watch. | 
| 3. There is yet a third king of watch, which is by au- 
i WY *bority of the Juſtices of peace, which may. be held at 
" other times than the ſtatute of Winton appoints, and the 
watch thus appointed hath the ſame power as either of 
ehe former; and this ſeems to be within the power of any 
= one juſtice of peace by the firſt Aſignavimus in his com- 
i miſon ; wide Lamb. Fuſtic. Lib. I. cap. 20. p. 185, Dalt. 
—_ 60. p. 142. (k), and cap. 109. p. 292. (J); but the 
bf aer way and more uſual is by order of the ſeſſions of 


the the peace, or of the court of king's bench, which hath 
he higheſt ordinary authority in matters of the peace, 
@ and preſervation thereof. | 

) | Now a watchman hath a double 1 of the law, 


* diz. 1. As an aſſiſtant to the conſtable, when the con- 
** ſtable is preſent or in the watch; for ſo every man, who 


is aſſiſting to the conſtable in the execution of his office, 
hath the ſame protection that the law gives the conſtable. 
Vor. II. G 2, Purely 


(k) New Edit. cap. 104. p. 352. 
10 New Edit. cap. 109 P. 536. 
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2. Purely as a watchman ſet by order of law ; and the 
law takes notice of his authority ſub eo nomine, and there- 
fore killing of a watchman in execution of his office i 
murder. Co. P. C. cap. 7. p. 52. 9 Co. Rep. 66. a. Ma- 
kally's caſe. . | | | 

And ſuch a watchman may 5 night-walken, 
and commit them to cuſtody till the morning, and allo 
felons, and perſons ſuſpected of felony. * 
And thus far of arreſts virtute officre. 


—— * 
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Of arreſts of felons upon hue and cry raiſed. 
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Born, tit, UE and cry is the old common law proceſs afte 
felons,” and ſuch as have dangerouſly wounded a 
EY. ts Prion: and this hath received great countenance an 
2 Hawk, authority by ſeveral acts of parliament. 
P. C. tit. By the ſtatute of We/tm.'1. cap. 9. (a); it is enadd, 
Hue and 4 That all be ready and apparelled at the ſummons d 
— the ſheriff et a cry de pays; to purſue and arreſt felon 
8 ch, - as well within franchiſes as without; and if they dot 
21, p. 293. not, and be thereof attaint, le roy prendra a eux grev 
« ment, they are to be indicted and fined for the negled. 
By the ſtatute of 5 E. 1. De officio coronatoris ©* He 
„ and cry ſhall be levied for all murders, burglars, 
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[/ % men-ſlaing or in peril to be ſlain, as other-where! 

i „ uſed in England, and all ſhall follow the Aue and ſteꝶ ſt: 
5 as near as they can; and he that doth not, and is cor ar 
I & vic thereof, ſhall be attached to be before the juſtics 

bh “in eyre.“ 


By the ſtatute of Minton, cap. 1. From henceſoſ 

every country ſhall be ſo well kept, that immediate 

** upon robberies and felonies committed, freſh ſuit ! 
| * dy 66 


A I. —— — 


(a) 2 Co. Inſtit. p. 191. 
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c country:“ and cap. 4. If any will not obey the ar- 
« reſt of the town, where night-walkers paſs, they ſhall 
e levy hue and cry upon them; and ſuch as keep the 
« town, (viz. the bailiff and conſtable,) ſhall follow 
« with hue and cry with all the town and the towns near 
« and ſo hue and cry ſhall be made from town to town, 
« until they are taken and delivered to the ſheriff; and 


* mihed.” +; | 

And this is in truth but the antient law ; thus it ap- 
pears by Bracton, Lib. III. * I. where he nientions a 
proviſion per dominum regem & ejus concilium, (which muſt 
be intended an antient act of parliament), quòd omnes tam 
milites quam alii, qui. ſunt quindecim annorum & amplias, 
jurare debent, quad utlegatos, murdratores, robbatores, & 
burglatores non receptabunt, nec iis 'conſentirent, nec eorum 


clamore ſequentur cum E & hominibus de terra ſud (&). 
And it is one of t 

the ſtatute de viſu franci plegii, de lues levies & nient pure 

ſues, and among the capitula Itineris de hueſio levato et 

non ſecuto : vide Coke ſuper ſtat. Weſtm. 1. cap. 9. 2 Inſlit. 


ed, p. 172. | 
5 0 And altho it is a good courſe to have a juſtice of peace 
low to direct his warrant for raiſing fue and cry to prevent 
jott cauſeleſs hues and cries, yet it is neither — abſolute ne- 
20 ceſſity nor ſometimes convenient; for the felons may 
A eſcape before the juſtice can be found, and hue and cry 
Hu was part of the law before the ſtatute of 1 E. 3, cap. 16. 
ris, which firſt inſtituted juſtices of peace. | | 

re) And altho alſo it is ſpecially incumbent upon con- 
ſep ſtables to purſue hue and cry, when called upon, and they 
cor are ſeverally puniſhed, if they neglect it (5), and it pre- 
ſtics I G 2 a vents 
ford (*) Vide Part I. p. 23 & 24. in © ter the felons with the utmoſt ex- 

: notis. J « pedition, as ſoon as he ſhall re- 
= (5) By 8 Geo. 2. cap, 16. © If © ceive notice thereof, he ſhall, for 


* any conſtable, headborough, &s, © every ſuch refuſal or negleR, for- 
within the hundred wherein any “ feit five pounds, one half tothe 
* robbery ſhall happen, ſhall refuſe © king, and the other half to ſuch 
or nezlect to make bue and cry af= * perſon as ſhall ſue for the ſame,” 


« be made from town to town, and from country to 


« for arreſtments of ſuch - ſtrangers none ſhall be pu- 


receptatoribus, &, ſi quot tales noverint, eos attachiari fa- 
cient, & hoc vice-comiti & ballivis ſuis monſtrabunt, & f 
hueſrum vel clamorem de talibus audiverint, flatim audito 


e articles of inquiry in the leet in 


'q 
's 
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vents many inconveniencies, if they be there ; for it gives 
a greater authority to their purſuit, and enables the pur- 
ſuants in his aſſiſtance to plead the general iſſue upon the 
ſtatutes of) & 21 Fac. without being driven to ſpecial 
pleading; and therefore to prevent inconveniences that 
may happen by unrulineſs, it is moſt adviſable, that the 
conſtable be called to this action. | 

Yet upon a robbery or other felony committed, hue 
and cry may be raiſe by the country in the abſence of 
the conſtable, it is therefore called Cry de pais. 

Neither is there any inconvenience conſiderable in it; 
for if hue and cry be raiſed without cauſe, they that raiſe . | 
it are puniſhable by fine and impriſonment. 2 Co. Inſtit. 

173. 
s And accordingly it was agreed by the two chief juſtices 
and three other judges, upon the trial of Packhurſt, Fack- 
ſon, and others, who were all convicted of murder, and 
executed, for killing two of the countrymen that follow- 
ed them, being highway robbers. Lent vacation, ann 
Coy. 2.26. | 

In this matter of hue and cry theſe things are conſider- 
able, viz. 1. By whom it is to be levied. 2. How it is 
to be levied. 3. In what manner to be purſued, 4. What 
may be done by them that purſue it. 5. How puniſhed, 
mittigated or neglected. | 

I. Hue and Cry may be raiſed as well by an officer of 
juſtice, as by the precept of a juſtice of peace upon in- 
formation of a felony. 

Or it may be raiſed by any private perſon that is rob- 
bed, or knows of any felony, 

II. Touching the manner of it: It is diverſe accord- 
ing to a variety of circumſtances. 1. The party that le- 
vies it ought to come to the conſtable of the vill, and give 
him notice of a felony committed, and give him ſuch rea- 
ſonable aſſurance thereof as the nature of the caſe will 
bear. 2. If he knows the name of him that did it, he 
muſt tell the conſtable the ſame. 3. If he knows it not, 
but can deſcribe him, he muſt deſcribe his perſon, or his 
habit, or his horſe, or ſuch circumſtances that he knows, 
which may conduce to his diſcovery. 4. If the 1 be 

one 
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done in the night, ſo that he knows none of theſe cir- 


cumſtances, he muſt mention the number of the per- 
ſons, or the way they took, 5. If none of all theſe can 
be diſcovered, as where a robbery, or burglary, or fe- 
lony is committed in the night, yet they are to acquaint 
the conſtable with the fact, and deſire him to ſearch in 
his town for ſuſpected perſons, and to make Hue and cry 
after ſuch as may be probably ſuſpected as being perſons 
vagrant in the ſame night, for many circumſtances * 
ex poſt faclo be uſeful for diſcovering a malefactor, whic 
cannot be at firſt found (c). | | 

III. In what manner it is to be purſued. 1. The con- 
ſtable is to make ſearch in his own vill, 2 E. 4. 8& 9. 
2. He is to raiſe all the neighbouring vills next about, 
Crompt. de Pace, f. 178. 6. 3. It is to be purſued with 
horſe and foot: vide 27 Eliz. cap. 13, Dalt. cap. 28. p. 
75. (4), per direction de Hyde; chief juſtice. ö 

IV. What may be done in purſuance of a ue and cry 
levied, and therein I think as followeth ; 

1. That in caſe of hue and cry once raiſed and levied 
upon ſuppoſal of a felony committed, tho in truth there 
was no felony committed, yet thoſe that purſue hue and 


cry may arreſt and proceed, as if ſo be a felony had been 


really committed, 

And therefore the juſtification of an impriſonment by 
a perſon upon ſuſpicion, and by a perſon, eſpecially a 
conſtable, upon hue and cry. levied do extremely differ ; 
for in the former, there muſt be a felony averred to be 

G 3 done, 


(c) By 27 Eliz. cap. 13. To the 
levying of bue cry, ſo as to 
Charge the hundred for any robbery 
it is requiſite, © That the party rob- 
« bed do, with all convenient ſ 
give notice thereof to the inhabi- 
< tants of ſome town, village, or 
* hamlet, near the place where the 
* robbery was committed: And 
by 8 Geo, 2. cap. 16, it is further re- 
quired, * That the party robbed do, 
with all convenient ſpeed, give 
© notice thereof to ſome conſtable, 
* headborough, &c. of ſome town, 
Ec. near the place of the robbery, 
* or leave notice in writing of ſuch 


« robbery at the dwelling-houſe of 
cc ſuch conſtable, Ic. deſcribing, as 
« far as the nature and circum- 
« ſtances of the caſe will admit, 
« the felon or felons, and the time 
and place of the robbery; and 


« alſo within twenty days next af. 


ter the robbery committed, cauſe 
t public notice to be given thereof 
« in the London Gazette, therein 
« likewiſe deſcribing the felon or 
&« felons, and the time and place of 
« ſuch robbery, together with the 
goods whereof he was robbed,” 
See 2 W1L80N 112, 113. 


(4) New Edit. cap. 54+ Pp. 169. 
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done, and it is iſſuable; but in the latter, viz. upon Ju- 
and cry it need not be averred, but the hue and cry levied 
upon information of a felony is ſufficient, tho perchance 
the information were falſe; and therefore J do not find 
any averment of a felony committed in caſe of a juſtifi- 
cation of an impriſonment upon ue and cry. 5 H. J. 5. 
a. 21 H. 7. 28. a. per Rede, 2 E. 4. 889. 

And the reaſons thereof are theſe. 1. Becauſe the con- 
ſtable cannot examine the truth or falſhood of the ſug- 
| geſtion. of him that firſt levied it, for he cannot adminiſ- 
ter him an oath, and if he ſhould forbear his purſuit i 
of the hue and cry, till it be examined by a juſtice of 
peace, the felon might eſcape, and the purſuit would be 
loſt and fruitleſs. 2. Becauſe the conſtable is by the acts 
of parliament before-mentioned compellable to -. purſue 
hue and cry, and he is puniſhable, and ſo are thoſe of the 
vill, if they do it not, as appears by the acts of par- 
bf” liament above-mentioned. 3. Becauſe he that firſt raiſ- 

| eth a ue and cry, where no telony is committed, viz. the 
perſon that giveth the falſe information, is ſeverely pu- 
niſhable by fine and impriſonment, if the information be 
Me falſe. 11 H. 7. 28. 4. 29 E. 3. 39. a. ö. 2 Co. Inſtit. p. 
1 173. 0 85 | 
3h And therefore if he raiſe a hue and cry upon a perſon | 
* that is innocent, yet they that purſue the Aue and ch), 
Y | may juſtify the impriſonment of that innocent perſon, 

N and the raiſer is puniſhable; and by the ſame reaſon, it 


4 * 4 1 
n 
e 


a 


he give notice of a felony committed, when there was in 


1 0 truth none. 
Bu 2. If Aue and cry be raiſed againſt a perſon certain for 
# felony, tho _ poſſibly he is innocent, yet the conſtables, 


and thoſe that follow the ue and cry, may arreſt and im- 
H priſon him in the common gaol, or carry him to a juſtice 
1 of peace. £ | 

1 3. If the perſon purſued: by zue and cry be in a houſe, 
and the doors are ſhut, and refuſed to be opened, upon 
demand of the conſtable; and notification of his buſineſs, 
he may break open the doors; and this he may do in any 
3 caſe where he may arreſt, tho it be only à ſuſpicion of 
3, felony, for it 1s 2 the king and commonwealth, and 
5 therefore a virtual non omittas" is in the caſe: vide 5 Ci. 


2 Rep, 
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Rep. 92. b. Semain's caſe. And tho the ſame law is upon 
A 5h erous wound given, and a hue and cry levied upon 
the offender. 7 E. 3. 16. b. Barre 291. 

And it ſeems in this caſe, that if he cannot be other- 
wiſe taken, he may be killed, and the neceſſity excuſ- 
eth the conſtable : vide Part I. cap. 9. p. 53. 

4. Upon hue and cry levied againſt any perſon, or 
where any hue and cry comes to a conſtable, whether the 

rſon be certain or uncertain, the conſtable may ſearch 
in ſuſpected places within his vill for the apprehending of 
the felons. Dalt. cap. 28. p. 75. (e), Crompt. de Pace, 
F. 178. 6. 2 E. 4. 8. b. ut 

But tho he may ſearch ſuſpected places or houſes, yet 
his entry muſt be per eftia aperta, for he cannot break 
open doors barely to ſearch, unleſs the perſon againſt 
whom the zue and cry is levied be there, and then it is 
true he may; therefore in caſe of ſuch a ſearch, the 
breaking open the door is at his peril, viz. juſtifiable, if 
he be there; not juſtifiable, if he be not there; but it 
muſt be always remembered, that in caſe of breaking 
open a door, there. muſt be firſt notice given to them 
within of his buſineſs, and a demand of entrance, and a 
refuſal before doors can be broken. | 

5. If the hue and cry be not againſt a perſon certain, 
but by deſcription of his ſtature, perſon, clothes, horſe, 
&c. the hue and cry doth Juſtify the conſtable, or other 
perſon following it, in apprehending the perſon ſo de- 
ſcribed, whether innocent or guilty, for that is his war- 
rant, it is a kind of proceſs, that the law allows (not 
uſual in other caſes), viz. to arreſt a perſon by deſcrip- 
tion, 

6. But if the zue and cry be upon a robbery, burglary, 
manſlaughter, or other felony committed, but the perſon 
that did the fact is neither known nor deſcribable by per- 
ſon, clothes, or the like, yet ſuch a hue and cry is good, 
as hath been ſaid, and muſt be purſued, tho no perſon 
certain be named or deſcribed. | 

And therefore in this caſe all that can be done is for 
thoſe that purſue the hue and cry, to take ſuch perſons as 
they have probable cauſe to ſuſpe&; as for inſtance, 


G 4 . ſuch 


(e) New Edit. cap. 54. P. 169. 
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ſuch perſons as are vagrants, that cannot give an account 
where they live, whence they are, or ſuch ſuſpicious 
perſons as come late into their inn or lodgings, and give 
no reaſonable account where they had been, and the like: 
vide 2 E. 4. 8. b. : 
And here the juſtification of the impriſonment is mixed 
partly upon the fue and cry, and hn upon their own 
ſuſpicion ; and therefore, 1. In reſpe& that it is upon 
Fue and cry there needs no averment that the felony was 


done, yet it muſt be averred, that an information was 


given, that the felony was done, if the arreſt be by that 
conſtable that firſt received the information, and ſo raiſ- 
ed the hue and cry; or if the arreſt were made by that 
conſtable, or thoſe vills to whom the Hue and cry came 
at the ſecond hand, it muſt be averred that ſuch a hue 
and cry came to them purporting ſuch a felony to be 


done; but, 2. Alſo in as much as the hue and cry neither 


names nor deſcribes the perſon of the felon, but only the 
felony committed, and therefore the arreſt of this or that 
particular perſon, and ſo applied, is left to the ſuſpicion 
and diſcretion of the conſtable, or the people of the ſe- 
cond or third vill, he that arreſts any perſon upon ſuch 
general hue and cry muſt aver that he ſuſpected, and ſhew 
a reaſonable cauſe of ſuſpicion. | 

But now by the ſtatute of 7 Tac. cap. 5. The conſtable 
or any that come in his aſſiſtance, even in this caſe of hue 
and cry, may plead the general iſſue, and give the whole 
matter of the juſtification in evidence for the purſuit of 
hue and cry, tho performed by others as well as the con- 
ſtable, is principally the act of the conſtable of the vill, 
and the others are 4 as his deputies or aſſiſtants within 
the precinAs of their conſtable- wick. | 

v. Fer the laſt matter, how the neglect of the purſuit 
of hue and cry is to be puniſhed, it hath been before de- 
clared upon the ſtatutes of 3 E. 1. cap. 9. 4 E. 1. and 13 
E. 1. of Winton, they are to be indicted, fined and im- 
priſoned. OS | 


ens. 
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Arreſts of felons virtute præcepti, or of warrants, 


Come now to conſider of arreſts of felons or perſons See Burn. 
ſuſpected of felony by warrant or precept, namely not 3 
=D: precepts that iſſue upon matter of record, as upon Hawk. P. 
ppeals or indictments, which regularly are to be by C. tit. Ar. 
rit, but ſuch warrants as are preparatory, to it, or for reſt. 4. 
onſervation of the peace. | 3 
And herein regularly all courts and perſons, that have , Of 
dicial power by the common law, or by act of parlia- Arreſts pa. 
nent for the conſervation of the peace, have power to 289. &. 
rant warrants for arreſting of felons; but ſuch as are age” <aa_ 
mply miniſterial and have no juriſdiction, as conſtables, Entick v. 
annot iſſue warrants for that purpoſe, but muſt do their Carrington 
dice either alone, or with others called to their aſſiſtance, touching 
The court of king's bench hath not only a power to Warrants. 
ſſue writs upon indictments or appeals before them, but 

ave alſo power by order to command the ſheriff of the 
ounty where they ſit, or the marſhal of the court to ap- 
rehend felons or diſturbers of the peace, and bring them 
eefore the court; and this is warrantable by the cuſtom 
f the court, which is part of the law of the land. 

Yea I Irave known by great advice, that where there 
ath been information upon oath of a breach of the 

ace, and a deſign by perſons whoſe names could not be 
nown, to commit à riot or breach of the peace, an or- 
er hath been made by the court to the ſheriff to bring 

fore them ſuch perſons as ſhould be probably ſuſpe&- 
d to be parties therein, and to bring them into the court, 

23 Car. 2. in Storie's caſe, for attempting to take away 
e daughter of Mrs. Gilburn with maſks and vizards. 

dee before cap. 1. concerning the king's bench. 

A com- 


mitted a good juſtification in the officer, tho the com- 


to give notice of felons, but ſo it may perchance in- 


the example itſelf, which may be of ill conſequence to 
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A commiſſion iſſues out of the chancery under the great 
ſeal to take perſons that were notoriouſly famed of felo. 
ny or treſpals, tho they were not indicted, and by virtue 
hereof the commiſſioners iſſue a precept to B. to take 
FJ. S. that had dangerouſly wounded another; this was ad- 


miſſion itſelf was againſt law, 24 E. 3.9. B. Faux In 
pri ſonment g. Vide ſimile 42 Aix. 5. where a commiſſion 
iſſuing out of chancery to take J. S. and his goods, before i 
he was indicted, is ruled to be againſt law. | 
And therefore I would never adviſe thoſe general pro- 
clamations, that have ſometimes iſſued, to take certain 
perſons notoriouſly ſuſpected of felony but not indicted. 
It is true, that ſuch a proclamation may be a means 


clude true men; and therefore what by law a conſtable, | 
ſheriff, officer, or private perſon may do in arreſting d 
felons or ſuſpected perſons without ſuch a proclams- 
tion may be juſtifiable, but not by virtue of the proclk- 
mation, neither can any juſtification be made by virtue | 
it; and therefore ſuch proclamations againſt perſons not 
indicted are againſt law, and may bring great inconve- | 

niences, 1. By leading the country into an error. 257 


honeſt men, as well as of uſe to apprehend felons. 

27 Aſſiz. 35. A man was indicted of felony before jul: 
tices of oper and terminer : It is admitted, that the juſt- 
ces may not only award proceſs of outlawry thereupon, 
but may alſo iſſue a commiſſion (which is no other than: 
warrant under their hands and ſeals) to take the panty, 
and that by virtue of ſuch a warrant or commiſſion they 
may break open doors, but they muſt ſhew their commi- 
ſion, if demanded, 


By the common law the ſheriff of the county might ry 
give out a warrant for the apprehending a felon before ra 
dichmnent; and this is farther confirmed by the ſtatute 0 pn m 
3 E. 1. cap. g. au commandment, et a les ſummons de "i on 


count et au cry de pays muſt be underſtood disjunctiveſ 
{or at the cry of the country) for the ſheriff had juriſditio 
at the common law to take indictments of old felonics . 
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is Turn; and ſo he hath ſtill, tho he is not now to make -— 
praceſs upon them by the ſtatute of 1 E. 4. cap. 2. | 
The coroners have alſo power to attach manſlayers by 
heir warrants after inquiſition, whereby they are found 
yuilty, but that ſeems not to be all their power ; but they 
ay make out warrants for apprehending thoſe perſons 
hat are not, or cannot be preſented before them, as thoſe 
hat were preſent and not guilty ; nay alſo of burglars ” 
nd robbers, and yet they cannot take an inquiſition 
ouching them; this appears evidently by the ſtatutes of 


E. 1. cab. 9. and 4 E. 1. Officium coronatoris. And 


ith this agrees the common uſage at this day for the co- 
oners to „ manſlayers before their inquiſition be taken 
or many times the inqueſt is long in their inquiry, a 
he offender may eſcape, if he ſtays till the inquiſition de- 
vered up. 1 
But . at this day the greateſt part of the buſineſs 
H this nature is diſpatched by juſtices of the peace, I © 
hall be more large touching their warrants, wherein ne- 
ertheleſs much of what is ſaid therein will be applicable 
o the warrants that iſſue in like caſes by other perſons, 

And therein I ſhall principally codfider theſe particu- 
ars, 1. When and in what caſes they may iſſue their war- 
ants for the apprehending of felony, 2. To whom. 
How and in what manner ſuch precept or warrant is 
o iſſue, 4. What may be done by the officer in purſu- 
nce thereof, | | | 
I. As touching the firſt, in what caſes juſtices of peace 
ay make warrants for the taking of felons or perſons 
ſpeCted of felony. | HE" 
My lord Cate in his juriſdiction of courts, cap. 31. p, *” 
76, 177. hath delivered certain tenets, which, if they 
ould hold to be law, would much abridge the power of 
ſtices of peace, and condemn the conſtant and uſual 
raQtice, and give a looſe to felons to eſcape unpuniſhed © 
moſt caſes (*), viz. 1. That a juſtice of peace cannot 
pon complaint iſſue a warrant to apprehend a felon be- 
dre indictment, grounding himſelf upon the haſty opi- 
ion of Fitzherbert and Brudnell, 14 H. 8. 16. a. who yet 

| | hold 


(*) Vide Part I. p. 579, & ſupra P. 79, 


Wwe * « wy 
n - root any 1% HE; 
" 


warrant, 2, That admit he may arreſt, yet he canne 


in purſuance of a juſtice's warrant ; but touching the 


cuſations people have been brought before the king an 


they are not reſtrained by theſe ſtatutes, Certainly bj 
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hold the officer excuſed, that makes the arreſt upon that 


break open a houſe to take the felon by virtue ,of that 
warrant, 3. That admit he may arreſt by that warran, 
yet he cannot iſſue a warrant in caſe only of ſuſpiciu, 
4. That admit he may, yet no houſe can be broken hy 
virtue of ſuch warrant, A 
Touching the ſecond and fourth matter I ſhall conſider i 
them, when I come to the buſineſs of the officer's po 


power of iſſuing this warrant by the juſtices of peace, | 
ſhall now conſider it: And therein I ſay as followeth. 

I. That a juſtice of peace hath power to iſſue a war | 
rant to apprehend a perſon accuſed of felony, tho not ye 
indicted. | | | 

That, upon which the doubt muſt ariſe to thoſe thi 
made a doubt of it, muſt certainly be the ſtatutes « 
Magna Charta, cap. 29. Nullus liber hamo impriſonetur, C. 
niſi per legale judicium parium ſuarum vel per legem terre, 
25 E. 3. cap. 4. None ſhall be taken upon ſuggeſtia} 
«© made to the king or his council, unleſs it be by pte 
« ſentment or indictment, Cc. or by writ originally a} 
* the common law.” 28 E. 3. cap. 3. No man hal 
«© be taken, or impriſoned, or diſinherited, or put ts 
% death without being brought to anſwer by due proce 
% of law.” 42 E. 3. cap. 3. Whereas upon falſe ac 


* council, it is enacted, that no man ſhall be put to at 
&* ſwer without preſentment before juſtices or matter} 
« record, or by due proceſs and writ original according 
6 to the old law of the land.” 5 

Now all the weight of the queſtion upon theſe ſtatute 
1s to ſee what the law of the Jand is; for if theſe preps 
ratory arreſts of felons be not againſt the law of the lang iſ 


the law of the land, if a felony were committed, or bu 
ſuſpected to be. committed, a man might be arreſted iſ 
the party that knows, or upon probable grounds ſuſpec 
him to be the felon; or by a conſtable upon complaint, 
upon ue and cry, and he might be carried to priſon, a 


there detained till delivered by due courſe of law; a" 
N 50 
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ret this perſon ſo arreſted not all this while indicted: vide 
fatutes 3 . cap. 9. 4E. 3. cap. IO, and 5 E. 3. cap. 14. 


ingdom, and to ſuppreſs felons. 

But this not being found effectual enough, by the ſta- 
ute of 1 E. 3. cap. 16. for the better . and main- 
aining of the peace, commiſſions are to iſſue for the ſame 
n the ſeveral counties; this was their primitive inſtitu- 
ion. Their power was enlarged by the ſtatute of 18 E. 
cap. 2. to hear and determine felonies and treſpaſſes: 
nd the ſtatute of 34 E. 3. cap. 1. their power is farther 
nlarged, and particularly their taking as well per- 
ons faſpeRed as indicted of felonies mentioned in that 
ct is required, which, tho perchance it refers only to 


Ince returned, yet it is a pattern for others. 

Now by theſe ſtatutes ſurely as much power is intended 
d be tranſlated to the juſtices of peace in order to the 
reſervation thereof, as was in a conſtable or private per- 
pn, for the juſtices of the peace are conſervators of the 
deace and more. | 
And let a man look upon all the acts of parliament, 
hat have been down to this day, he ſhall find that the 


tefore indictment is allowed. 4 E. 3: cap. 2. Sheriffs ſhall 
ot let to mainpriſe ſuch as be indicted or taken by juſtices 
f peace, unleſs main pernable by law, 1 R. 3. cap. 3. 
nd 3 H. 7. cap. 3. concerning bailing of priſoners com- 
nitted upon ſuſpicion, 1 & 2 P. & M. cap. 13. 2 & 3 P. & 
M. cap. 10. by which it appears, that juſtices of peace may 
ommit for Frag yea or for ſuſpicion of felony, 3 ac. 
ap. 10. 5 H. 4. cap. 10. ſo that the impriſonment before 
ndictment is frets lawful and not within the reſtraint 
ff Magna Charta ;- and if ' ſo, then ſurely their arreſt is 
nuch more lawful, for it is but to bring perſons to 
n examination in order to their commitment, bail, or 
liſcharge; and there is no greater record of their com- 
nitment than of their arreſts. | 
2, He may alſo iſſue a warrant to apprehend a perſon 
ſpedted of felony, tho the original ſuſpicion be not in 
| himſelf, 


hoſe that have been robbers and gone beyond the ſea and 


And all this was in order to preſerve the peace of the 


„ 


dower of juſtices of peace to convene and commit felons 
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| himſelf, but in the party that prays his warrant ; and the 
reaſon is, becauſe he is a competent judge of the probs. Ml 


bilities offered to him of ſuch ſuſpicion. 
And as a conſtable may upon complaint arreſt a per. 


ſon ſuſpected of felony, as appears by what hath been 
faid in the foregoing chapters (*), ſo a juſtice of peace 


may do the like by his warrant; and it is alſo the con- 
ſtant practice accordingly. 
But that I may ſay it once for all, it is fit in all caſes 


of warrants for arreſting for felony, much more for ſu. 
picion of felony, to examine upon oath the party r. 
quiring a warrant, as well whether a felony were done, 
as alſo the cauſes of his ſuſpicion, for he is in this caſe: 


88 of thoſe circumſtances that may induce 
the granting of a warrant to arreſt. 


And if there were no other reaſon to prove it than th 
it were ſufficient; namely, that the juſtice of peac if 
may commit him to gaol that is brought before him f« 
ſuch ſuſpicion, or bail him, as appears by the ſtatutes d 
x K. 3. cap. 3. 3 H. 7. cap. 3. 1 & 2 P. & M. cap. 14 
and therefore d fortiori may make a warrant to convene i 


or bring him before him to examine the cauſe of the ſuf 


picion. | 


H. As touching the ſecond matter, to whom this war 
rant is to be directed? A 

Uſually the warrant or precept is directed to the ſherl, 
or bailiff, conſtable, or tithingman, and they are bound 


to execute it; and if they do not, they may be indifted 


and fined for their neglect. | 
But it may be directed to any private perſon or his out 
ſervant, 14 H. 8. 16. a. Crompt. de Pace, f. 147. B. bu 
he is not bound to execute it; but if he execute it, iti 
as as if he were an officer, / 
f a warrant be directed from a juſtice of peace to i 


conſtable of D. to arreſt a felon, c. he is not bound i 

go out of the vill, where he is conſtable, to execute tit 

warrant ; but ”= if he do execute it in another vill, it vi 
0 


good enough, for he aQts herein not ſimply as conſtabe 
0 


Vic cap. 10. p. 80. and cap. 11, Pp. 91. See alſo Part I. p. 610. 
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of D. but by virtue of the juſtice's warrant ; and ſo it was 
ruled in my time at the aſſizes in Norfolk about 1668. 

III. As to the third matter, how and in what manner 
it is to be made or iſſued ? Touching which theſe things 
are regularly to be obſerved. | ; 

The party that demands it ought to be examined upon 
his oath touching the whole matter, whereupon the war- 
rant is demanded, and that examination put into writing. 

The party charging another thus with felony ought to 
be bound by recognizance to proſecute at the next ſeſ- 
ſions or aſſizes, as the caſe ſhall require. Dalt. cap. 117. 
P. 334+ (a). 

The warrant ought to be under the hand and ſeal of the 
juſtice, 2 Co. Inſtit. p. 52. It muſt have a certain 
date, but the place, tho it muſt be alledged in pleading, 
need not be expreſſed in the warrant. 14 H. 8. 16. a. 

Regularly the warrant ought to contain the cauſe ſpe- 
cially, and ſhould not be generally to. anſwer ſuch matters 
as ſball be ob jected againſt him, becauſe it cannot appear, 


whether it be within the juriſdiction of the juſtice of peace, 


neither can it appear whether the party be bailable or not. 
2 Co. Inſlit. p. 52. 591. on.” 

And therefore upon ſuch a general warrant returned 
upon an habeas corpus, it is in the pleaſure of the court of 
king's bench to bail or diſcharge him ; and accordingly 
for this reaſon, P. 23 Car. B. R. in Prown's caſe, he was 
diſcharged. | 

But yet I hold ſuch a warrant 1s not therefore void, 
but if de faclo the matter be within the juriſdiction of 


the juſtice, and ſo averred, ſuch a general warrant is a - 


good juſtification eſpecially in caſe of felony, and antient- 
ly it was generally held fach general warrants were good 
in caſes of treaſon or ſelony (*), tho in warrants of the 
peace and good behaviour the cauſe muſt be ſhewn, that 
the party may come provided with his fureties ; and ac- 
cordingly vide Raftcl's Entries, tit. Attachment 1. Dalt. 


cap. 117. P. 329. (b), Crompt. de Pace, f. 148. a. T. 37 
| Eliz. 


(a) New Edi. cap. 169. Pp. 579. Vid: tamen the caſe of Kendal and 


(cent. 233. b. 1 Sid. 78. Rowe, State Tr. Vol. IV. p. 861, 
Dali. p. 547- and Sir I uliam Wind- $862. 5 Mad. Rep. p. 80. 82. 85. 
bam's caſe, Trin. 2 Geo, I. B. R. (b) New Edit. p. 574. © 
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him; but where upon a complaint to a juſtice of a robbery 


him before himſelf or ſome ren that the party maj} 
de in the mean time bailed, i | 
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Eliz. C. B. Broughton and Mulſboe (c); and accordingly 
ruled by my lord Cote himſelf contrary to his opinion in 
his comment upon Magna Charta, T. ) Fac. C. B. the 
caſe of the mayor of Canterbury: vide ſupra, Part I. ch. 
54. þ. 609. Breach of priſon. | : 
A juſtice of peace may make his warrant to apprehend Wl 
a perſon ſuſpected by name upon a complaint made to i 


he made a warrant to apprehend all perſons ſuſpe&ed, A. 


and bring them before him, this was ruled a void warrant, 
P. 24 Car. 1. in the caſe of juſtice Swallowe, and was not 
a ſufficient juſtification in falſe impriſonment. 4 

A juſtice of peace may make a warrant as well in caſe 
of felony as of the peace to bring the party before himſel, W 
and then the officer ought to bring the party before him, 
that made the warrant, 5 Co. Rep. 59. b. Foſter's caſe; o i 
he may make the warrant to bring him before any of hi 
majeſly's juſtices of the peace, or before himſelf, or am 
his majeſty's > ang of the peace, and then it is in the elec- 
tion ot the officer to bring him before which juſtice of the 
county he pleaſes; and it is not in the election of the 
party to go before whom he pleaſes ; adjudged 5 Co. Ry. | 
59. ö. Foſter's caſe againſt the opinion of Fineux 21 H. ). 
21. a. | 

And in ſome caſes he may make his warrant to bri 
him to the ſeſſions of the peace, tho it is better to bring 


6 A r 2 Te p 12 7 Fa 2 th ha 
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there be cauſe, to appear Wn 
at the ſeſſions of the peace or gaol-delivery, as the cauſe 
ſhall require. 4 
A warrant of the peace may be to pi the part) 
complained of to the juſtice, to the intent to find ſuretis i 
for his appearance at the ſeſſions, c. and in the meu i 
time to keep the peace, or the warrant may be fi recuſe if 
verit, then to bring him to the common 1 ibidem mort 
turus, quouſque gratis hoc fecerit; and yet the conſtable « 
officer may bring him in that caſe before the juſtice ; a 
if he refuſes there to give ſureties, he may by virtue a 
the firſt warrant bring him to gaol, and commit withoul 4 
any farther warrant or mittimus, 5 Co. Rep. 59. b. Foſter il 
caſe. | 


(c) Moore, p. 408, 


; 3 againſt it. 4 
SE ularly and expreſly authorize them to it, which they 
ould not have done, if it had been otherwiſe lawful. 
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The warrant of a juſtice before indictment may be in 
the king's name with the Te of the juſtice, or it may be 
in the name of the juſtice of peace himſelf; the latter is 
moſt uſual ; but proceſs after indictment iſſued from a 
ſeſſion of the peace is always in the king's name, Dal. 
Juſtice, p. 404. 347, 348. (4). But whether generally 
a juſtice of peace out of ſeſſions can iſſue a warrant to 


apprehend perſons offending againſt a penal law, tho 
ithin their cognizance, and ſo to bind them over to the 


eſſions, or in default thereof to commit them, and this 


before indictment, ſeems doubtful . vide Lamb. 188, 189. 
Dalt. cap. 117. P. 331. (e). Theſe things ſeem to make 
I. Been ſome acts of parliament do parti- 


Becauſe in moſt caſes of this nature, tho the party 
ere indicted, or an information preferred, yet the capias 
as not the firſt proceſs but a venire facias and diſtringas, 
d in caſes of information no proceſs of outlawry at all, 
H. 6. . 6b. until the ſtatute of 21 Fac. cap. 4. gave 
roceſs of outlawry in actions popular, as in actions of 
eſpaſs vi et armis. 

In caſe of a complaint and oath of goods ſtolen, and 
at he ſuſpects the goods are in ſuch a houſe, and ſhews 


warrant to ſearch in thoſe ſuſpected places mentioned in 
s warrant, and to attach the goods and the party in 
ole cuſtody they are found, and bring them, before 
or ſome juſtice of peace to give an account how he 
me by them, and farther to abide ſuch order, as to 
ſhall appertain : vide Dalt. p. 353. Wh | 
And this is warrantable by law, and without it felons 
Id not in many caſes be diſcovered, and is the conſtant 
ctice at this day, notwithſtanding the opinion of my 
d Coke in his juriſdiction of courts, p. 176. 
But in that caſe it is convenient, 1. To expreſs that 
ſearches be made in the day-time. 2. That the 
y ſuſpecting be preſent to give the officer information 
ol. II. | H 5-0 


d, New Edit. p. 593+ 


(e) New Edit. p. 576. 
) New Edit. p. 598. | : 


” 


he cauſe of his ſuſpicion, the juſtice of peace may grant / 


113 


vg 


* 


HISTORIA PLACITORUM. CORONA. 
of his goods. 3: There can be no breaking open of 
E 


doors to make ſearch, but he muſt enter per oftia 
aperta, or upon voluntary opening - of the door by the 
houſe-keeper or his ſervants; and the reaſon is, becauſe 
the bare having of ſtolen goods in his houſe doth not 
neceſſarily make a man either a felon or ac 4. But 


. becauſe the having of ſtolen goods in his cuſtody is prima 


| facie an evidence of a felony and a good cauſe of ſuſpi- 


Cion, it is a lawful clauſe in the warrant to attach the 


party, in whoſe cuſtody they are found, to come before 
the juſtice. 5. The goods being found ought not to be 
delivered to the party complaining, but to remain in the 
conſtable's hand, till either by a writ of reſtitution upon 


the conviction of the felony, or by due order of the | 


court they be delivered. 

But the general warrant to ſearch all places, whereof 

the party and officer have ſuſpicion, tho it be uſual, yet 

it is not ſo ſafe upon the reaſon of juſtice Swallow's caſe 
before cited; and yet ſee precedents of ſuch general 
warrants, Dalt. p. 353, 354- N 

The warrant of a juſtice of peace ought regularly to 
mention the name of the party to be attached, and muſt 
not be left in generals or with blanks to be filled up b 
the party afterwards. Dalt. cap. 117. p. 329. (g). li 
there be a riot or breach of the peace in the preſence of 
one or more juſtices, they may arreſt the rioters them- 
ſelves, or command any officers or others by word of 
mouth without warrant to arreſt them, and they may by 
virtue thereof flagrante crimine arreſt them in the abſence 
of the juſtice by the true meaning of the ſtx ute of 
34 E. 3. cap. 1. and 13 H. 4. cap. 7. quod vide adjudged 
HA T2oWf io. 

And therefore if a riot be committed and diſperſed by 
the coming of the juſtice of peace, and they be ſuſpected 
probably to meet again or threaten to do fo, tho the 
conſtables may ex officio ſuppreſs the riot, and raiſe the 
power of the vill to do it; yet I think it clear, that: 

. juſtice of peace may deliver a ſpecial warrant in the hands 
of any perſon to arreſt the rioters, if they — 


(g. New Edit. p. 574. 
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tho there be no particular perſons named in the warrant, 


becauſe it may be impoſſible to be known what their 
names are, and yet the peace is neceſſary to be kept, as 
well as the — 8 

cannot always perſonally watch their re- aſſembling, but 
muſt truſt others to do it; and this is admitted of all 
hands in the book of 14 H. 7. 9. and the only doubt is, 
whether it may be done by word, which yet is adjudged 
there good. e bs 
— thus far for warrants. 

IV. The fourth thing is the manner and order of their 
execution. * 8 ; 

If 1 warrant or precept to arreſt a felon come to an 
officer or other, if the felon be arreſted and after arreſt 
eſcapes into another county, yet he may be purſued and 
taken upon freſh purſuit, and brought before the juſtice 
of the county where the warrant iſſued, for the law 


_— him always in the officer's cuſtody by virtue 
0 


the firſt arreſt; but if he eſcapes before arreſt into 
another county, if it be a warrant barely for a miſde- 


meanor, it ſeems the officer cannot purſue him into ano- 


ther county, becauſe out of the juriſdiction of the juſtice 
that granted the warrant ; but in caſe of felony, affray, 
or dangerous wounding, the officer may purſue him, and 
raiſe hue and cry upon him into any county, but if he 
takes him in a 7 Mir. county, he is to bring him to the 


gaol or juſtice of that county, where he is taken, for he 


doth not take him purely by the warrant of the juſtice, 
but by the authority that the law gives him; and the 
juſtice's warrant is a ſufficient cauſe of ſuſpicion and 
purſuit. 2 E. 4. 6 b. Dalt. cap. 118. p. 340. (5), 7 E. 3. 
16. b.11 E. 4. 4. b. 

Tho a perſon, that hath a warrant to arreſt for felony 
or other miſdemeanor, may call others to his aſſiſtance, 
yet he cannot make a warrant to another as his deputy 
to execute it, or command another to execute it in his 
abſence. 8 E. 4. 14. a. 5 

But it is held, that if the warrant be directed to the 
ſheriff, he may make a warrant to his bailiff to execute 
it, and may command by word his under-ſheriff to exe- 


H 2 cute 
(hb) New Edit. p. 24. & 585. 


of it to be puniſhed; and the juſtice / 
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cut it without any warrant. 8 E. 4. 14. 4. Dalt. cap. 117. 


p. 755 (i). | | . 
a warrant iſſues from a juſtice of peace to a private 


perſon to arreſt for felony or any other matter, he is not 
bound to ſhew his warrant, unleſs it be demanded, and 
then he muſt ſhew it. | 4 

But if it be directed to a known officer, as to the ſheriff, 
who is a known officer in the county, or to a conſtable, 
who is a known officer in the vill, he is not bound to ſhew 
his warrant, tho — no _ than a bailiff cw 
& conus; it is enough for him to ſay I arreſt you for felony, 
&c. in the king's — 8 E. 4. 8 a. 75 A - . b. 
21 H. 7. 23: a. 9 Co. Rep. bg. Mackally's caſe (*) ® 

But it is reaſonable and alſo ſafe for the officer to ac- 


- quaint him what he attacheth or arreſteth him for, for it is 
a great ſecurity to the officer that arreſts him, and juſt for 


the party arreſted to know the cauſe for what it is. 

A warrant of a juſtice of peace to arreſt for felony may 
be executed in a franchiſe within the county, for it is the 

ing's ſuit, in which a non omittas is virtually included. 
here by virtue of a warrant from a juſtice of peace 
the houſe may be broken to apprehend a felon or other 
malefactor, there are theſe diverſities. | 
Upon a warrant to ſearch for ſtolen goods the doors 
cannot be broke open; for tho it be for the king, yet 
the law enables not the breaking of houſes in all caſes for 
the king: (vide ſtatute 12 Car. 2. cap. 19. a ſpecial act 
to enable the ſearch and breaking open of an houſe in caſe 
oods uncuſtomed) and therefore the entry to ſearch 


00 
by fach a warrant muſt be per eſtia aperta. 


So upon an exeommunicato capiendo, tho it be the king's 
ſuit, yet doors cannot be broken to take him. H. 42 Elia. 
C. B. Croke, n. 17. Smith and Smith (I. | 

If a juſtice of peace iſſues a warrant to apprehend a fe- 
lon, who is in his own houſe, and after notice of the 
| warrant 


(i) New Edit. p. 577. here cited to be underſtood ; tho it 
(*) This was an arreſt in a civil may be otherwiſe in caſe of felony, 


action, and the warrant there meant becauſe in ſuch caſe a private perſon 


was not the writ or warrant for may arreſt a felon without any war- 
arreſting the party, but the general rant at all. Yide Part I. p. 458. it 
warrant conſtituting him bailiff, and notis. 

of this are the caſes in the year-books (4) Cro, Elix. 741. 
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warrant and requeſt to open the door it is refuſed or ne- 


glected to be done, the officer may break open the door 


to take him ; and the ſame law is, if it be but for ſuſpi- 
cion of felony. - 13 E. 4. 9. 4. 5 Co. Rep. 91. b. Semain's 
caſe (+) | 


And ſo much more may he break open the houſe of 
another perſon to take him, for ſo the ſheriff may do 


upon a Civil proceſs. 5 Co. Rep. 93. a. Semain's caſe. 
But then he muſt at his peril ſee that the felon be there, 
for if the felon be not there, he is a treſpaſſer to the 


ſtranger whoſe houſe it is; but in both caſes. the officer 


muſt firſt notify his buſineſs. that he comes about, and 
demand admiſſion. [b:dem. bye 

But in caſe of warrants to ſearch for ſtolen goods I 
think the doors of any perſon cannot be broken up. 

If a warrant of the peace iſſue from a juſtice of peace, 
the officer or miniſter of ſuch warrant may break open a 
door in caſe of refuſal to open after demand and notice of 


his buſineſs : ruled by Popham and Clerk 3 Tac, Dalt. 


cap. 78. p. 204, 205. (6). | 
Now touching the killing of a man ju/ticiart ſe nolentis, 


where there is a lawful warrant againſt him, much hath 


been ſaid before, where I confidered the conſtable's power 
(*) ; ſomewhat I ſhall ſay here. 

It is neceſſary in this caſe to conſider the difference be- 
tween an arreſt upon a warrant for felony, and an arreſt 
for a ſimple miſdemeanor. 

And alſo a difference if the officer kills him in caſe of 
a fight, or of a reſiſtance and an attempt of a reſcue after 
arreſt. | 

If there be a warrant againſt A. for a treſpaſs or breach 
of the peace, arid A. flies and will not yield to the arreſt, 
or being taken makes his eſcape, the miniſter kills him, 
this is murder, 

But if A. either upon the attempt to arreſt, or after 
the arreſt aſſault the miniſter, that hath the warrant to 
arreſt him, to the intent to make his eſcape from him, 
and the miniſter ſtanding upon his guard kills him, this 

| is 


(+) Part I. p. 582. (*) Supra, þ. 91. & 77. Part J. 
(1) New 2 cap. 127. Pp. 427. 1 1 — 4 
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is no felony, for being by law authorized to arreſt him, 
he is not bound to go back to the wall, as in common 
caſes of ſe defendendo, for the law is his protection. And 
therefore as on the one ſide if 4. kills him, it is murder, 
ſo on the other fide if upon this aſſault by A. the miniſter 
kills him, it is no felony ; the neceſſity excuſeth him, if 
he cannot otherwiſe ſave himſelf and perform his duty. | 
And herein it agrees with the common caſe of a ſheriff's 
bailiff in the execution of his warrant. Co. P. C. cap. 8. 


þ.56. | 2 8 

: But where a warrant iſſueth againſt a felon, and either 
before arreſt or after he flies and defends himfelf with 
ſtones, as the book of 3 E. 3. Corone 2, or with his 
bow and arrows, as the record is of M. 22 E. 3. Rot. 
117. coram rege Eborac.), ſo that the officer muſt give 
over his purſuit, or otherwiſe cannot take him without 
killing him, if he kills him, it is no felony ; and the 
ſame law is for a conſtable, that doth it virtute offici:, or 
upon a purſuit of hue and cry. 

And the fame law it is, if in truth he were no felon, 
but yet a warrant is againſt him as ſuſpect of felony, and 
he having notice thereof flies and reſiſts, for the officer 
or miniſter ought to purſue his 'warrant, or otherwiſe he 
is puniſhable; and the party by his flight and reſiſtance 
is acceſſary to his own death. . © «© - * | 

But then there muſt be theſe cautions. 1. He muſt be 
a lawful officer, or there muſt be a hue and cry, or there 
muſt be a lawful - warrant. - 2. That the party ought to 
have notice of the reaſon of the purſuit, namely becauſe 
a warrant is againſt him, for his flight muſt be upon no- 
tice to him of the intent to arreſt him -for. felony. 

(m) This was the caſe of Henry rawe. Clyderawe was afterwards 
Veſcy, who had been indicted before indicted, ( qudd felonicT. interfecit 
the (heriff in Turno ſuo anne R. R. „ prædictum fi. Yeſcy, ſed quia com- 
neno of divers felonies, whereupon *© pertum eſt, quod prædictus H. 4 
the ſheriff - mandavit commiſfimem *© Clyderawe praditum H. Veſq in- 
ſuam Henrico de Clyderawe & aliis * dictatum de diverſis feloniis fu- 
ad capiendum prediftum H. Veſcey & ( gam faciendo, ut ſelonem domini 
ſalvd ducendum uſque caſtrum de Ebor, © regis, virtute commiſſionis ſur 
Veſcy would not ſubmit to an arreſt, © prædictæ anno R. nono interfecit 
but fled, & inter fugiendum ſhot with © & non felonice ; conſideratum lt, 
his bow and arrows at his purſuers, © quod idem H. de Clyderaze c 
þut in the end was killed by Clyde- « inde quietus,”” OO 


tows ' 
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2 E. 4. 9. 4. And 3. It muſt be a caſe of neceſſity, and 


that not ſuch a neceſſity as in the former caſe, where an 
immediate aſſault is made upon the miniſter! juſt at his 
coming to arreſt, or to reſcue himſelf from him; but 
this is the neceſſity, viz. that he cannot otherwiſe be 
taken, and the reaſon is, - becauſe it is for the public 
good, and they are puniſhable, if they neglect in any 
manner what they ought to do, namely the miniſter by 
fine and impriſonment, and the townſhip by an amerce- 
ment. | 

But tho a private perſon may arreſt a felon, and-if he 
flies ſo as he cannot be taken without he be killed, it is 
excuſable in this caſe for the neceſſity, 22 Kix. 55. per 
Thorp, yet it is at his peril, that the pony be a felon 
for if he be innocent of the felony, the killing, at leaſt 
before the arreſt, ſeems at leaſt manſlaughter for the 
reaſon above given, for an e is not bound 
to take notice of a private perſon's ſuſpicion (*) 

If a juſtice of peace have juriſdiction in the caſe, (as he 
hath in all felonies and breaches of the peace, yea tho it 
be high - treaſon, ſo far forth as it is a breach of the peace) 
tho he errs in granting of his warrant, it ſeems that the 


officer that executes it, is excuſable. 14 H. 8. 16. a. per 


curiam. 


Vet in ſome caſes, as touching rates for the tho . 
n 4 Eliz, 


he hath juriſdiction in the matter by the ſtatute 

as 2. the officer is puniſhable for executing the warrant, 
where none ought to iſſue, becauſe it is a circumſcribed 
particular juriſdiction given him by act of parliament, 
which he ought ſtrictly ro purſue. T. 10 Car, B. R. 
2 Rel. Abr. 560. Nichols and Walker, 


When the officer or miniſter hath made his arreſt, he is 


forthwith to bring the party to the gaol, or to the juſtice, 
according to the import of the warrant. 

But if the time be unſeaſonable, as in or.near the night, 
whereby he cannot attend the juſtice, or if there be — 
ger of a preſent reſcue, or if the party be ſick and not 
able at preſent to be brought, he may, as the caſe ſhall 


fequire, ſecure him in the ſtocks, or, in caſe the * 


(*) ide ſupra, p. 83, 
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of the perſon or the indiſpoſition ſo require, ſecure him in 
a houſe till the next day, or ſuch time as it may be rea- 
ſonable to bring him. 2 E. 4. 9 & 10. (+). | 

4 When he hath brought him to the juſtice, yet he is in 
4 law ſtill in his cuſtody, till either the juſtice diſcharge 
b ar bail him, or till he be actually committed to the gaol 
j by warrant of the juſtice. 10 H. 4. 7. a. Eſcape 8. 

And thus far concerning arreſts by warrant or precept. 


1 * 


e e e 


Concerning the office of a juſtice, when a perſon charged or 
© Juſpetted of felony is brought before him. 


| Bui, %F F FHEN aparty thus arreſted for felony is brought 
— 1 of | to the ſte of peace, he muſt either diſcharge, 


| The peace, or commit, or bail him. 

x But preparatory to theſe acts there are ſome things, 
that are required of him before he do either. 

_ T. By the ſtatute of x & 2 P. & MH. cap. 13. and 
2& 3 P. & M. cap. 10. he is to take the informations 
upon oath of the proſecutor and witneſſes and put them 
into writing ; and he is likewiſe to take the examination 
of the perſon accuſed, but this is to be without oath and 

And theſe examinations and informations he is after- 
wards to deliver into the general ſeſſions of the peace or 
to the gaol-delivery, as the caſe ſhall require; and be- 
cauſe it may be unſeaſonable to take theſe informations 


time, the priſoner may be continued in the cuſtody of the 
officer, or may be detained in the juſtice's houſe, or com- 


nations can be taken, 
| But 


(+) ide ſupra, 5. 95. 96. 


or examinations preſently, or poſſibly it may take longer 


mitted to ſome near fafe place of cuſtody, till the exami- 
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But this muſt be diſpatched in ſome convenient time, 
and therefore, P. 4.3 Eliz. C. B. Scavage and Tatebam (a); 
in an action of fille impriſonment brought by a perſon 
brought before the mayor of 22 a juſtice of peace, 
upon ſuſpicion of felony, the defendant could not upon 
the account of examination juſtify the detaining him in 
the juſtice's houſe nineteen days; but it was held, that 
he might detain him three days upon that account. 

2. Ne is fit to take a recognizance from the proſecutor 
to appear and prefer a bill *; 
witneſſes to appear and give evidence at the next ſeſſions 
of the peace or gaol-delivery, as the caſe ſhall require, if 
he ſhall find cauſe to commit or bail the priſoner ; other- 
. wiſe it is, if he ſhall diſcharge him. 


Theſe things being thus premiſed, as I ſaid, the priſoner 


is either to be diſcharged, or committed, or bailed. 
I. Touching the diſcharge of a priſoner. If a priſoner 
be brought before a m_— of peace expreſly charged with 
felony by the oath of a party, the juſtice cannot diſcharge 
him, but muſt bail or commit him. | 
If he be charged. with ſuſpicion only of felony, yet if 
there be no felony at all proved to be committed, or if the 
fact charged as a felony be in truth no felony in point of 
law, the juſtice of peace may diſch him, as if a man 
be charged with felony for ſtealing of a parcel of the free- 
hold, or for carrying away what was delivered him, and 
ſuch like, for which, tho there may be cauſe to bind him 
over as for a treſpaſs, the juſtice may diſcharge him as to 
felony, becauſe it is not felony, Kelw. f. 34. 44. Aſi. 12. 
Poulton de Pace 146. b. But it a man be killed by another,, 
tho it be per infortunium or ſe defendendo, (which is not 


properly felony,) or in making an aſſault upon a miniſter ' 
of juſtice in execution of his office, (which is not at all felo- 
ny,) yet the juſtice ought not to diſcharge him, for he 


muſt undergo his trial for it; and therefore he muſt be 
committed, or at leaſt bailed. — 


II. As 
(a) Cre. Eliz. 829. Vide Part J. p. 586. 


indictment, and alſo of the 
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IT. As touching commitment or impriſonment of a 
brought before a. juſtice for felony, or ſuſpicion care, 
theſe things are to be obſerved: 
1. The commitment muſt be by writing under the ſeal 
of the juſtice, | | 
And therefore altho a juſtice may by word of mouth 
arreſt a perſon for a breach of the peace done in his pre- 
ſence, yet in that caſe the commitment of him ought to 
be a mittimus under ſeal; thus it was reſolved in Sandford's 
caſe (*), P. 23 Car. 1. B. R. but agreed he may detain 
him in his cuſtody, till a warrant can be made. | 
And herein the power of a juſtice differs from the power 
of a court ; for the court of king's bench may commit by 
order, and ſo may the court of ſeſſions of the peace, becauſe 
there is or ought to be a record of the commitment. 
Nay, in chancery, if an order be made for commitment 
of a perſon, tilt he enter into bond, &c. the warden of 
the Fleet may 2 the N by virtue of that 
= T. 39 Elia. B. R. 2 Rol. Abr. p. 559. Tayler and 
eal. | 
2. The mittimus ought to have thefe circumſtances, 
1. It muſt contain the certainty of the cauſe, and there- 
fore if it be for felony, it ought not to be generally pra 
elonia, but it muſt contain the eſpecial nature of the 
felony briefly, as for felony for the death of J. S. or for 
burglary in breaking the houſe of J. S. &c. and the reaſon 
is, becauſe it may appear to the judges of the king's bench 
upon an habeas corpus, whether it EG felony or not (+): 
and likewiſe by the ſtatute of 3 H. 7. cap. 3. the ſheriff 
is to make a calendar of the priſoners in his gaol, and 
deliver it to the juſtice of gaol-delivery ſignifying the 
priſoners and their cauſes ; vide 2 Co. Inflic 52 & 591 
| 2. It is fit to mention the name of the juſtice, and his 
| authority in the beginning of the mittimus, tho this is 
not always neceſſary, for the ſeal and ſubſcription of the 
juſtice to the mittimus is ſufficient warrant to the gaoler: 
vide ſupra (t) & Dalt. 355 & 383. (H), for it — 
| : ke uppliet 
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1 | (*) Part I. p. 612. (1) Part I. p. 577. 
I | (+) Vide ſupra, p. 111. (Y New Edit. p- 575 & 593. 


ſupplied by averment, that it was done by-the Juſtice, 
. Fr muſt have a certain date of the year and day 679. 
4. It ſhould have an apt concluſion, namely to detain him 
till he be thence delivered by due courſe of law. 2 Co. In- 
tit. ubi ſupra (+). i | | | 
But altho it be true, that theſe things are regular and fit, 
namely the cauſe, the juſtice committing, the date, the apt 
concluſion, yet I am far from thinking the wartant void, 
that hath not all theſe circumſtances. . 
And therefore the juſtification in falſe impriſonment 
againſt the gaoler may be good by virtue of ſuch a warrant; 
and it ſeems to me, (contrary to the opinion of my lord 
Coke, ubi ſupra,) that if an eſcape be ſuffered willingly by 
the gaoler upon ſuch a general warrant, it will be felony in 
him: vide gue 7 cap. 54. Part I. p. 60g. De frangen+ 
tibus priſonam (c). 


And therefore if the concluſion of the mittimus be to 
detain him till further order by the juſtice, it is true it is 
1 an unapt concluſion, and therefore binds not up the hands 
of the juſtices, to whom it may belong, to bail or deliver 
| him, as the caſe ſhall require; but the commitment is not- 
1 withſtandin „if there be any tolerable certainty in 
the body of the warrant for what it is, as for felony gene- 
4 rally, tho the particular is beſt to be expreſſed. 
% 3. Regularly the commitment is to be to the common 
4 gaol of the county, or if the offenſe be committed and 
h the party taken within a franchiſe that hath a gaol, (as 
z the Gatehouſe at Weftminſler,) then to the gaol of the 
f franchiſe, by the ſtatute of 5 H. 4. cap. 10. 
0 Only ſometimes it hath been uſed by the juſtices of 
i peace to ſend ſuch-priſoners, which ate bailable and have 
4 not their bail ready, to ſome private priſon,” as the New m- 
1 Priſon in 2 for ſome ſhort time, till they can pro- 
x cure their bail; but this hath always been diſliked by the 
hs juſtices of the king's bench and gaol- delivery as inconveni- 
be | ent, and not agreeable to the law (d). ' 
"7h 4. If the priſoner be bailable, yet the juſtice is not 
el bound to demand bail, but the priſoner is bound to 
; EI . tender 
(*) Supra, p. 111. | (4) See the caſe of Kendal and 
93 (1) Vide Part I. p. 584. Roe, State Tr. Vol. IV. p. 862, & 
% See allo Part I, p. 595. ſupra, Part I. p. 58 5. in notis. 
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1 3 Bail and mainpriſe are uſed promiſcuouſly oftentimes for 


| ment and the ſame thing, and indeed the words import much the 
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tender it, otherwiſe the juſtices may commit him; quod 
vide 14 H. 7. 10. a. per Fineux, accordingly 3 T. 
40 Eliz. C. B. Collen's caſe; and ſo of a ſheriff, that hath 
taken a man by capias, where he is bailable. 

Thus far touching commitment of an offender. 
But in ſome caſes the offender is neither diſcharged nor 
committed, but bailed, and that comes next to be conſi- 
dered. f 

But becauſe the buſineſs of bail is large and various, I 
ſhall refer that to the next chapter. 


S AB: 
Concerning bail and mainpriſe. 


Burn. Tit. Ouching bailing of felons, &c. there will be theſe 
Bail per to- L things inquirable. 1. What it is, and the nature 
tum, Index and kinds of it. 2. In what caſes it may be, and in what 
to 2 Hawk, 3 

P. C. Tit, not. 3. By whom (a). 4. In what manner it is to be 
bail. 4 done, by writ or without writ (5). 5. The penalty of er- 
Blackſt. 8 (c). | 

ouching the fir, namely the nature of bail. 


Bail, 296--- ſame thing, for the former is traditus J. S. and the other 
300%. is manucaptus per J. S. | | 

But yet in a proper and legal ſenſe differ. 1. Al- 

ways mainpriſe is a recognizance in a ſum certain, but 

bail is not always ſo. 2. He, that is delivered per manu- 

captionem only, is out of cuſtody ; but he that is bailed, 

is in ſuppoſition of law ſtill in cuſtody, and the parties 

that take him to bail are in law his keepers, and may re- 

ſeize him to bring him in; and therefore if a man be let 

to mainpriſe, ſuppoſe in the king's bench, an _ 

| other 


(a) Infra, cap. 16, & ſub fine (5) Infra, cap. 17. 
cap. 17. | (c) Infra, ſub fine bujus capitis. 
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other ſuit cannot be brought againſt him as in cuſſodi 


mareſcalli ; but if he be let to bail, he is in ſuppoſition 
of law till in cu/todid mareſcalli, 33 E. 7 Mainpriſe 12. 
36 E. 3. Didem 13. 32 H. 6. 4. a. Protection 13. and 
accordingly the books of 21 H. 7. 20. 5. per Fineux, and 
9 E. 4. 2. a. that ſeem to differ, are to be underſtood. 
3. Tho ſometimes the recognizances themſelves both in 
bail and mainpriſe are in ſums certain, as ſhall be ſhewn, 


yet the entry on record in the one caſe is deliberatur per 


manucaptionem, and in the other caſe traditur in balliym. 

But now for the kinds of bail properly ſo called, it is 
of theſe kinds. 

1. Sometimes it is in no ſum certain at all, but traditur 
in ballium to J. S. and this is the uſual form in all bails in 
civil actions in the king's bench; and antiently it was alſo 
in criminal caſes, tho now, as ſhall be ſhewn, it differs. 

And of this kind was the antient form of. that bail, which 
was corpus pro corpore, Which now is rarely uſed in that form, 
and the reaſon why that is diſuſed is, becauſe there was an- 
tiently a looſe opinion, that he, who was bail in this manner 
for a felon, was to be hanged, if he brought not in the prin- 
cipal to keep his day, 33 E. 3. — 2 12. but the truth 
is, all his puniſhment is to be fined for his default. Crompt. 

uſtice, F. 157. a. 11 H. 6. 31. 6. | 
Fd { 2 
times in uſe, as appears 27 H. 8. 11 & 12. 21 H. 7. 20.6. 

2. Sometimes the bail is only a recognizance in a ſum 
certain for the appearance of a felon, and this is uſual, vix. 
the principal in double the ſum ; as for inſtance in 401. or 
more, the ſureties each of them in 201. a-piece ad compa- 
rendum & flandum rects in curid de latrocinio prædic ſecun- 
dum legem, &c. Dalt. cap. 114. p. 305. (a). 


in civil actions, where this kind of bail is ſome- 


* 


The ſureties ought to be at leaſt two men of ability, 


and their number and ſufficieney and the ſum of the re- 
copnizance is much in the diſcretion of him that is to 
take it, and therefore he may examine them upon oath ; 
but how theſe are puniſhable that take inſufficient bail, 
ſhall be ſaid hereafter. 

The 
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The ſureties ad ſtandum juri doth import alſo, that he 
ſhall plead to the felony ; and therefore before the ſtatute 
of Marlbridge, cap. 28. (b). if the felon had ſtood upon 
his privilegium clericale, and would not anſwer the felony, 
his bail had been amerced, which is remedied by that ſta- 
tute. 

3. The third ſort of bail is that, which is indeed the 
true and regular bail, which is not only a recognizance 
in a ſum certain, but alſo a taking to bail, the true form 
whereof is contained in Lare Yufice, Lib. I. cap. 23. 
p. 264. Memorand” gudd die, anno, c. coram, &c. venerunt 
A. et B. et ceperunt in ballium J. S. captum et detentum pro 
r_ cujuſdam felome uſque proximam generalem gaolæ di- 


erationem in comitatu prædicto tenend', et aſſumpſerunt, viz. 


 quilibet eorum ſub pœna 201. de bonis et catallis, terris et te- 


nementis eorum eujuſlibet eorum ad opus dicti domini regis li- 
vand', fi prediftns 1 S. ad eandem proximam gaolæ delibera- 
tionem non per ſonaliter comparebit coram juſticia its dicti domi- 
ni regis ad dictam gaolam deliberand” aſſignatis ad reſponden- 
dum dicto domino regni tunc et ibidem ſuper præmiſſis, or ſuper 
is, gue ad tunc et ibidem ipſi objicientur, or rather accord- 
ing to the antient form ad ſtandum recto de latrocinis prædich 
ſecundum legem et conſuetudinem regni Angliæ. _ 2 
gillis naſtris, die, anno, &c. Vide F. N. B. 250. Crompt. 
157.6. | | 
N ut the ſeal need not be, for he is a judge of record, 
only his hand ſimply ſubſcribed, or ſubſcribed capt. et cogni- 
tus die et anno ſupra difto coram Math. Hale. 

Ihis is the form of a bail, where the principal is either 
an infant or in priſon, and ſo abſent ; and thereupon a war- 
rant iflues under the hand and ſeal of him that takes the 
bail for his enlargement, called a /iberate. 

But if he be bailed by a juſtice of peace before com- 
mitment, or if committed and brought into the court of 
king's bench or ſeſſions to be bailed, then the party him- 
ſelf is alſo bound; and ſometimes the recognizance is 
ſimple with a condition added for his appearance, and 


| ſometimes the condition is contained in the body of the 


recognizance, ut ſupra: Only it is to be remembered, that 
when any perſon is bailed for any miſdemeanor either 
upon 

(5) 2 Ce. Iaſti. P. 150. 
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upon the return of an habeas corpus or otherwiſe, the return 
or record ought to be firſt filed, and a committitur mareſ- 
calle entred, and then bail taken; for all perſons, that are 
bailed in the king's bench, are de facto, or in ſuppoſition 
of law firſt ſuppoſed to be in cu/todra mareſcalli. 

The advantage of this kind of bail is this, that it is not 
only a recognizance in a ſum certain, but alſo a real bail, 
and they are his keepers, and may be puniſhed by fine be- 
yond the ſum mentioned in the recognizance if there be 
cauſe, and may re-ſeize the priſoner, if they doubt his 
eſcape, and bring him before the priſoner or court, and 
he be committed, and ſo the bail be diſcharged of his 
recognizance. 36 E. 3. Mainpriſe 13. 32 E. 3. Main- 
priſe 23. Crompt. Fuſtice, f. 157. a. | 


2 the ſecond, in what caſes a perſon is bailable, 


that is accuſed or indicted of felony or acceſſary, or in rela- 
tion thereunto. | | 

I ſhall not meddle with bailing of priſoners in civil actions 
or for offenſes leſs than felony by acts of parliament, only 
thus much. 

Regularly in all offenſes either againſt the common law 
or acts of parliament, that are below felony, the offender 
is bailable, unleſs. 1. He hath had judgment. 2. Or 
that by ſome particular or ſpecial a& of parliament bail is 
ouſted. | 

What acts of parliament ouſt bail in particular offenſes 
againſt thoſe acts is not my purpoſe to declare, they are 
very well collected by Mr. Dalton, cap. 114 (c), and Mr. 
Crompton de pace regis, f. 154. b. et ſeguentibus. : 


In relation to capital offenſes they are eſpecially theſe _ 


acts of parliament, that are the common land- marks 
touching offenſes bailable or not bailable, viz. 3 E. 1. or 


I KR. 3. cap. 3. ap. 3. I et 2. P. et M. cap. 13. 


and 2 et 3 P. et M. cap. 10. 
As to the ſtatute of 3 E. 1. it declares, who are bail - 
able, and who not, as well in other caſes, as in caſes 3 
| ut 
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|_— But at that time few were'concerned in bailing of priſo- 
1 ners, but the ſheriff, in whoſe cuſtody they moſt common- 
| ly were, and ſuch ſubordinate officers, that either under 
the ſheriff or as bailiffs of liberties had the cuſtody of 
priſoners, [as appears from the words of the ſtatute, | E, 
pur ceo que viſcounts et autres queux ont priſe et retenus priſe- 
ners: And therefore ſtill the ſtatute did not extend to 
- courts of juſtice, much leſs to the court of king's bench: 
vide 2 Co. Inſtit. 5 185, 186. 8 hoc flatutum ; neither 
doth this ſtatute ſingly of itſelf extend to juſtices of the 
peace, for they were not in being till 1 E. 3. and therefore 
the ſtatute of 1 et 2 P. et M. cap. 13. eſpecially makes this 
ſtatute of 3 E. 1. a direction touching bailing of offenders. 
4 And therefore it ſeems alſo upon the ſame reaſon the ſta- 
1: tute of 27 E. 1. cap. 3. de finibus levatis, that directs and 
; authorizeth juſtices of gaol-delivery to per of ſheriffs 
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and others, that have let out of priſon by replevying perſons 
not repleviſable, or have offended againſt the ſtatute of 
| Weſtminſter, and to puniſh them according to that ſtatute, 
ub extends not to courts or juſtices of the peace, but only to 
#8 ſheriffs and ſubordinate officers. | 
| And the truth is, it could not be well applicable to any | 
but them, for as all writs of homine replegzando, de manu- | 
caftione, et de odio et atià were directed to the ſheriffs, ſo in ; 
moſt caſes what was to be done in thoſe times for bailing of | 
priſoners was moſt commonly to be done by the ſheriff. 

This ſtatute declares, 1. Who were not bailable by the 
common law. 2. Who from henceforth ſhould not be bail- 
able; and 3. Who fhould be bailable, and inflicts 'puniſh- c 
ment upon ſheriffs and bailiffs bailing -thoſe that are not 
repleviſable, and not bailing thoſe that are repleviſable. 


And this act extends not only to ſuch bailments as 0 
might be virtute officii, but alſo to bailments by force of the 
common Writ de homine replegiando or de manucaptione ; 9 
whereof hereafter. | n 

My lord Coke, in his comment upon this chapter (4), ſ 
hath given us the ſubſtance and intent of this ſtatute, ti 


which I ſhall therefore but in effect tranſcribe. ye f 
| As 


6%) 2 Ce. Inflit. p. 186. © ſeq. 
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I. As to thoſe that were irrepleviſable at common law, 


aged all offenders were tepleviſable), they are of four 
Orts. F 5 Ys ' $239) £5 C's * 

i, For the dau of a ffjỹͥ , ig to | 
At this time there was held little difference between 


23 H. 8: clergy was allowable in the one as well as in 


inter fecit & murdravit without ex malitid pracogitatd, the 
priſoner hath clergy, ee , — F = 

And as to the point of bail no difference was at com- 
mon law, nor after the ſtatute of 3 E. 1. till later ſtatutes 


killing a man ſe defendendo, or per infortunium, for they, 
that could not 4110 murder, regularly could not bal 


the other three caſes. 


or by the juſtices of peace; but as to others, it had ſome 
Exceptions. 2 


any caſe whatſoever, even in high treaſon or murder, 
for the court is held in law coram iþſo rege. 4 Co. Inftit. 
p. 71. 2. C. . p. 168. but this is in the diſcretion of 
the court, and none can challenge it de jure. | 
And this bailment in the king's bench may be upon an 


original indictment before them in the county where they 


ſit, or upon an imdiQment removed by certiorari, or up- 
on a priſoner removed by habeas corpus before or after an 


indiQtment taken; wide infra. | . 
In ſome caſes juſtices of gaol-delivery may bail in caſe 
J of the death of a man. | 


1. If a man be found guilty of a death ſe defendendo, or 
; per infortunium upon his trial, the juſtices of gaol-delivery 


may certify the matter into chancery, that the party may 

: ſue his pardon of eourſe, and in the mean time bail him 
. till the next ſeſſions. 3 Z. 3. Coron, 361. 

And the ſame law it is, if the coroner's inqueſt only 

find it ſe defendends, ſuch inquiſition ſhewing the ſpecial 

Vor. II. 1 | matter, 


I mean, before the ſtatute. of i er I, (for, poſſibly more 


murder and manſlaughter, but only in degree; for till 


the other, nay, at this days if the indifilment run only 


(de quibus infra), between murder, manſlaughter, or the 


And this held univerſally. as to bailment by ihe ſheriff 


The court of king's bench might and till may bail in | 
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28. 4. and the reaſon of the book of 12 
Crompton, that in an indicment before the coroner ſe de- 


yet he remaineth not bailable. 
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matter, as it ought, is „Stamf. P. C. cap. 7. f. 15. 
5. 26 Eliz. Holmes's om 1 pace, fr 5 $64 

3. cited by 


fendende, the words fe defendends were void and ftricken 
out, is not becauſe they were againſt the king, but be- 
cauſe 75 were too general. | 

2 Co. Inftit. ſuper ſtat. Gloue. cap. 9. p. 316. an indiQ- 
ment ſe defendendb is good before juſtices of gaol- delivery, 
but it is there ſaid it is not good before juſtices of peace; 


de quo 8 P. 45. and therefore upon ſuch an indiQ. 


ment before the coroner fe deſendends ſpecially, the jul. 
tices of gaol-delivery may bail the party till the next 
ſeſſions to procure his- pardon of courſe, as well as if it 
had been found upon his trial; and ſo it was done 26 
Eliz. in Holmesr's caſe, Crompt. 153. b. vide Ap-Rite's 
caſe, 19 H. 7. Kelw, 53. 4. Crompt. ibidem. 0 

2, If a man be convicted of manſlaughter, and hath a 
pardon to plead, which the juſtices of gaol-delivery ſee 
in the interval of the ſeffion, they may bail him, (not- 
withſtanding his conviction and that of manſlaughter), 
to another ſeſſion to plead his pardon. 2 E. 6. E. Main- 
priſe 94. Crompt. 1 53: b. | | 

3. If a perſon 1 before the judges of gaol- 
delivery upon ſuſpicion of murder, but before commit- 
ment or indiQtment {at appears] upon examination of the 
ſact by the juſtices of gaol-delivery, that he is not guilty, 
(tho in truth a felony were committed), the juſtices of 
gaol-delivery may bail him to another ſeſſions: vide 13 
Eliz. in cafe de Salford, Crampt. 1 54. a. 

But I am not of the mind that the ſame judge [ SFuttle- 
worth) was of, that if he be convict upon a trial againſt 
the opinion of the judge, that he can bail him to ſue hi: 
pardon ; but all he may do is to reprieve him before 
judgment, and certify for him for a pardon. 

And therefore it ſeems to me there is no difference be- 
tween this caſe and that of Dyer 179. a. where a man 1 
convict, and it is doubted whether he be within clergy, 


4. Ii 


2 
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4. If a man be indicted of a murder at the ſeſſions of 
the · king is not ready with all his evidence, the judge may 


reſpite his trial till another ſeſſions; and tho he be not 
bound to bail him, yet if he do find that it is no con- 


trivance of the priſoner to ſurpriſe the proſecutor, but 


that it is merely the negle& of the proſecutor, or that his 
retenſe is merely a delay tb continue the party in pn 
| have known it often practiſed at Newgate, and elſe- 
where, for the juſtices of gaol-delivery to bail the pri- 
ſoner till another ſeſſions, if it be far off, and upon cit- 
cumſtances conſidered, | | 
And yet in none of theſe caſes neither juſtices of peace 
nor ſheriff can bail; but how far they may bail in caſes 


of manſlaughter ſhall be ſaid hereafter, when we conſider 


the ſubſequent ſtatutes; . 

And thus far at preſent for bailing in caſe of the death 
of a man. | 

2. The ſecond eaſe where à man was not bailable by 
the common law, is, where a man is taken per mandatum 
domini regis : this is not intended of the perſonal com- 
mand of the king, for regularly as the king cannot in 
perſon arreſt or impriſon, ſo he cannot command another 
to impriſon, but it muſt be done by ſome order, writ, 
or precept, or proceſs of ſome of his cotirts. 16 H. 6. 
Monſtrans de fait 182. 1 H. 7. 4. b. 2 Co. Inſlit. ſuper 
ſtatutum Meſiminſt. 1. cap. 15. p. 187. n 

Nay, altho ſüch a mandate be by commiſſion under 
the great ſeal, it is void, 42 Aſs. 5. therefore the pre- 
ceptum, or mandatum domini regis in this act, is intended 
of the proceſs of law iſſuing out of the king's courts ac- 
cording to their ſeveral juriſdi ions, 2 Co. _ ſuper 
Mag. Chart. rap. 29. and Weſtm. 1. cap. 15. But if in- 
tended of the king's perſonal command, tho ſuch a'per- 
ſon ſo taken be not þailable by the common writ de lo- 
mine replegiarido, yet he is bailable by the court of king's 
bench or chancery upon an Habeas corpus; de quo rr 


2 pet vob . 55. 187, i 

3. Thirdly, Or of the Juſtices, viz. by writ of proceſs 

iſſuing according to law within their ſeveral juriſdictions z 

tor altho theſe were w—_ in many caſes by the One 
2 that 


9 


gaol-delivery, nd oy his trial, but the proſecutor for 


/ 
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that iſſued the proceſs, yet they were not bailable by the 
common Writ - de homine replegiando, but are excepted 
therein, nor by the ſheriff virtute officii till the ſtatute of 
23 H. 6. cap. 10. 77 Had) 

4. Fourthly, Or for the Foreſt ; perſons impriſoned by 
the juſtice in eyre in the foreſt, are not repleviſable by 
the common writ de homine replegiando. 5 

II. The ſecond part of this ſtatute is enacting or de- 
clarative who are not bailable; but ſo far as this ſtatute 


looks, it only concerns the ſheriff and bailiffs, and the 
common writs of tomine replegiando, or de manucaptione, 


which are directed to the ſheriff, tho afterwards it was 
made the rule in many things to juſtices of peace, Ce. 
by the ſtatutes of 1& 2 P. M. and 2&3 P. & M. 
de quibus infra. 

And the caſes wherein bail is reſtrained by this ſtatute, 
are thirteen in number, ſome in reſpect of the heinouſ- 
neſs and weight of the offenſe, as treaſon, burning of 
houſes, breaking of priſon, &c. and the reſt upon the 

reat evidence and probability of guilt, as perſons out- 
wed, &c, but I ſhall follow them in order that the 
ſtatute ſets them down. 

I, Perſons outlawed ; for outlawry is an attainder of 
felony, and [the outlaw] is preſumed guilty, becauſe he 
withdraws himſelf from the proceſs of law. 

And upon the ſame reaſon it is, that a perſon convict 
of felony, while the judge adviſeth upon his clergy, is 
not bailable, becauſe he is convicted, Dy. 179. a. Nay, 
tho he be convicted againſt the direction of the court, he 
is not bailable againſt the opinion of Shuttleworth, 31 Eliz. 
Crompt. f. 154. a. ot 

And therefore if the ordinary had had a clerk convict 
in his cuſtody, if the ordinary let him to bail, he was pu- 


niſhable: vide 15 H. 7.9. 4 


But if a man be outlawed for felony, and be taken 
upon a capiat utlegatum, and plead in avoidance of the 
outlawry againſt him that he is of another place, and ſo 
not the perſon outlawed, or bring a writ of error to re- 
verſe the outlawry and aſſign bis errors, the court of 
king's bench may bail him; and it is not unuſual ſo to 


do, 
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do, whether the outlawry be upon an appeal or an indiQ- 


ment. 
If a man be indicted or appealed for ſuch an offence, 
wherein bail may be taken, the indictment or appeal does 
not hinder his bailment, becauſe it induceth no ſufficient 
preſumption of his guilt z if he were bailable before in- 
dictment, he is bailable after, 2 Co. Inſtit. ſuper flat. 
Weſtm. 1. cap. 15. and flatum ipſum F. N. B. 249. 22 
Az. 94. but not allowed till he hath pleaded to the in- 
dictment, 16 Aſſiz. 13. 29 5 8 | 
But if a man be indicted before juſtices of a higher ju- 
riſdiction, as before juſtices of oyer and terminer, he can- 
not be bailed by juſtices of peace, for they cannot pro- 
ceed upon an indictment taken before ſuperior judges, 
tho otherwiſe the cauſe might be within their cognizance. 

2. Perſons that have been abjured for felony, are not 
bailable, for they are attainted in law. 5 

3. Approvers in felony are not bailable, becauſe they do 
confeſs themſelves guilty. | 

4. Perſons taken with the mainouvre are not bailable, 
becauſe it is furtum manifeſtum. 5 

But that is intended of the thief himſelf; for if A. 
ſteals goods, and ſells them to B. and B. is taken with 
them, E. is bailable. | 

5. Perſons that being committed for felony break pri- 
ſon, are not to be bailed 3 for, 1. It carries a preſump- 
tion of thejr guilt. 2. It is a ſuperadded felony to the 
former, for which they ſtood committed. | 

6. Notorious thieves: and herein common fame, and 
other circumſtances may be oppoſed againſt their bailing, 
unleſs they can ſhew reaſonable evidence to prove their 
innocence. 16 E. 4. 5. a. b. | | 

7. Perſons impeached and. approved by a approver, 
becauſe it induceth a ſtrong ſuſpicion that they are guilty, | 
becauſe the accuſer conteſfeth himſelf guilty before he 
can impeach others, 8 85 095 | 
But this hath certain exceptions. 1. If the approver 
be dead, 2, If the approver hath waved his appeal. 
. If the perſon accuſed by the approver be of good 
ame. 

13 8. Perſons 


\ 
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8. Perſons arreſted for wilful burning of another man's 
houſe, which was a felony at common law, 

9. Perſons arreſted for falſifying the king's coin. 

10, Or for counterfeiting the king's great or privy ſeal, 

11. He that js excommunicated by the ordinary, is not 


bailable, unlefs it be for a temporal cauſe, and then upon 


a prohibition granted, he may not only be bailed but de- 
livered ; or upon an appeal and a ſpecial writ de cautione 
admittendi, if not obeyed by the ordinary, a. ſpecial writ 
may iſſue for his enlargement. | 


12. Or if he be impriſoned for ſome ppen miſdeed, as 


if A. dangerouſly wounds B. he may be impriſoned till it 


be known whether the party will die or live ; and regu- 
larly is not to be bailed, till it ſhall probably appear 
that the danger is over. 10 H. 3. 20. 4. 3 H. 7. cap. 1. 
13. Nor he that is arreſted for treaſon, that toucheth 
the King, whether he be indicted or not; theſe are nei- 
ther bailable by virtue of the common writ de Aomine re- 
Plegiando, nor ex officio by the ſheriff or bailiff of a liberty. 
But all or any of theſe are hailable by the court of 
king's bench. 2 Co. Inſtit. 189. 
III. The third thing provided by this ſtatute, is to de- 
clare who are bailable by the ſherift, and they are of ſeven 


kinds. ; 

1. Perſons indicted before the ſheriff for larceny, if 
they have not been accuſed of other felonies before, or as 
the writ of the regiſter, f. 38. 5. 268. ö. ſtyles them, if 
they are of good fame. 5 

This therefore lies very much in the diſcretion and true 
E of the ſheriff, or other juſtices that commit 
them. | 

2. Perſons impriſoned for a light ſuſpicion, dum tamen 
fuerint bone fame. | 3 
3. Perſons indicted for petit larceny. 

4. Perſons accuſed for receiving of felons, 

F 5. Or of commandment, force, or aid to the felony 
one. 

Theſe two laſt concern acceſſaries after and before, 
wherein there is ſome diverſity of opinion in our books. 

| YES PS. Regularly 


* 
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Regularly in all caſes of felony, tho it be murder, the 
acceſſary is bailable till the principal. be attaint, and this 
holds as well in caſes of the death of a man as other felo- 
nies, 40 E. 3. 42. a. 40 Afſiz. 8. But if the principal 
be once attaint, and then the acceſſary is taken, he ſhall 
not be bailed until he hath pleaded to the indictment; 
but aſter plea pleaded by him, he ſhall be bailed, notwith- 
ſtanding the attainder of the principal, tho it be in caſe 
of murder. 43 E. 3. 17. b. 50 E. 3. 15. 4. 27 Aix. 10. 
47 Aſſiz. 16. Le 38. AY 


6. Or indicted or accuſed for an offenſe, for which he 
ought not to loſe life or member, unleſs in caſes of of- 


ſenſes againſt aQts of parliament, where the aQs of par- 


whe ame _ | a 
7. Or appeal by an approver, who is ſince dead. 
Theſe be the — — by that act the party is bail- 
able. . X 
And therefore though a party be committed, and the 
tenor of the mittimus be to detain him without bail or 
mainpriſe, yet if the offenſe be by law bailable, he that 
hath the power of bailing may bail him. Crompt. de Pace 
153. @. $1 
"This ſtatute adds a penalty, 1. For bailing a perſon 
not bailable ; if he be a ſheriff, conſtable, or bailiff of 
fee, he ſhall loſe his office; and if he be an under-bailiff, 
or not a bailiff fee, he ſhall have three years impriſon- 
ment, and be fined at the king's pleaſure. 2. And if he 
ſhall detain perſons repleviſable after ſurety offercd, he 
ſhall be grievouſly amerced. | 
And thus far the ſtatute of 3 E. 1. 
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C H AP. XVI. 


Concerning the flatutes of E. 3. 1 R. 3. 3 H. J. 1 & 2 
P. & M. * 4 % M. in relation to bailment of 
— 5.5 5.4: IN 

| ; 
NTIEN'TLY moſt of the buſineſs touching bailmen 

of priſoners for felony or miſdemeanors was per- 
tormed by the ſheriff or ſpecial bailiffs of liberties, either 
by writ, or pirtute _ f | 
But when the offices of juſtices pf peace were inſtituted | 


| by the ſtatute pf 1 E. 3, they — had the greater 


buſineſs of committing and bailing offenders devolved 
into their hands; and 4 ſucceſſive acts of parliament. 
1. The power of the ſheriff grew out of uſe. 2. The 
juſtices of peace obtajned moſt of the ſheriff's power in 
relation to bailment, 3. Their power of bailment is in 
relation to offenſes extended larger than the ſheriff's, and 
in ſome kind larger than the limits preſcribed by 3 E. 
I. 4. Yet in ſome reſpects the ſheriff's power as to bail- 
ing = offenſes not capital was enlarged by the ſtatute of 
23 H. 6. cap. 10. 0 

I ſhall - 15 of take theſe ſeveral ſtatutes jn order of 
time. | 
I. The ſtatute of 34 E. 3. cap. 1. gave them power to 
Are malefactors, and commit them to cuſtody, or 
to bind them to their good behaviour, which was not in- 
tended perpetual, but in nature of baill, viz. to appear 
at ſuch a day at their ſeſſions, and in the mean time to 


be of good behaviour, 


By the ſtatute of 23 H. 6. cap. 10. there is not only 
power, but command to the ſheriff to let out by ſuffici- 
ent ſureties parties arreſted in perſonal actions, and upon 
indictments of treſpaſs, (except perſons taken by excom- 
municato capiendo, condemnation, judgment, execution, 
ſurety of the peace, or by commandment of the juſtices, 

; 3 : 4 or 


HISTORIA PLACITORUM coRON A. 


or perſons taken upon the ſtatute of labourers), yet their 
power of bailing of felonies, & c. by the ſtatute ot 4 E. 1, 
continued. 2 8 

II. By the ſtatute of 1 R. 3. cap. 3.  * Foraſmuch as 
« perſons have been taken and impriſoned upon ſuſpie 


« times by malice, and detained without bail or main- 
« priſe, it is enacted, that every juſtice of peace within 
« their limits have power to let ſuch priſoners to bail, as 
« if they had been indiQed before them at their ſeſſions, 
& and ſhall have power to enquire of eſcapes.” IP”? 

This gave power to any one jultice of peace to bail any 
priſoner for felony, and excepts not manllapghter, but 
withal ſuppoſeth, that before this act they could not bail 


what uncertain, for jt was, where they were committed for 
malice or light ſuſpicions. L 

III. The ſtatute of 3 H. 7. = 3. reciting the ſtatute 
of 1 R. 3. and that by colour thereof divers perſons not 
mainpernable were let to bail, enacts, cc That two juſ- 
« tices of the peace, whereof ane of the quorum, have 
« power to let ſuch perſons as are mainpernable by law, 
e to bail to the next ſeſſions of the peace or gaol-deli- 
6 ka and ſhall accordingly return to the recognizance 
« under pain of 10l.” | 

This ſtatute ſeems, 1. To repeal the ſtatute of 1 R. 3. 
as to bailing by one juſtice, and gives it to two juſtices, 
whereof one of the quorum. 2. It limits alſo the power 
of bailing only to ſuch caſes as are bailable by law ; and 
therefore it ſeems, takes in the ſtatute of 3 I. as the 
direQory what perſons are by law bailable. And thus it 
ſtood till 1 Mar, A 

IV. By the ſtatute of 1 & 2 P. & M. cap. 13. theſe two 
things are principally enacted. ET 

I. That whereas the ſtatute of E H. 7. is general, that 
the two juſtices ſhall let to bail ſuch as are bailable by 
law, this ſtatute in expreſs words make the ſtatute of 3 
E. 1. the ſtandard of taking of bail by two juſtices. 

2. That any perſon arreſted for manſlaughter, or other. 
felony bailable by law, or ſuſpicio1 thereof, ſhall not 


« cion of felony, ſometimes upon light ſuſpicions, ſome- 


till indictment in their ſeſſions ; but it ſeems was ſome- 


137 


es - „ LET Mo 


HISTORIA PLACITORUM CORONA. 


be bailed by two juſtices of peace, whereof one of the 
quorum, both to be preſent at the bailing of ſuch offender, 
; and to certify it in writing at the next gaol-delivery ; 
'H but the juſtices of peace and coroner in to do as 
| | formerly [and the county of Mijddleſex, and in other ci- 
ties, boroughs, and towns corperate within their ſever] 
juriſdictions]: juſtices of peace, &c. offending contrary 
to the true intent of this af gies juſtices of gaol delivery 

may fine them. - 

V. The ſtatute of 2 & 3 P. & M. cap. 10. only pro- 
vides for examinations and informations to be taken by the 
juſtices of peace, as well upon commitment as bail 

ht ing of any priſoner for manſlaughter or other felony. 
mr Upon theſe ſtatutes, and that of 3 E. 1. which expreſly 
| ll faith, “ That for the death of a man () a perſon is no 


% bailable by law,” it hath been queſtioned, whether 
juſtices of peace may bail in caſe of manſlaughter. 
On the one ſide, the ſtatutes of 2 Mar. and 3 Mar. en. 
preſly admit that they may, and accordingly the uſu 
practice hath been: vide Lomb, Tuſtjce, p. 25 & ſequer 
tibus. 


4 On the other fide, theſe things make againſt thei 
414 bailing, viz. 1. The ſtatute of Weſtm. 1. [3 E. I.] c. 
478 I5. recites 14 that for the death of a man the f- 


: "a fender is not by law bailable, and the very ſtatute of ! ; 
| 4 & 2 P. & M. refers to the ſtatute of 3 E, 1. as the rule h 
x my R for juſtices of peace to proceed by, in ciſe 5 
1 Ot bailing. IS: 

A+ 2. Again, the ſtatute of Glouceſter, cap. 9. (+) exprell . 
6 | provides, That he that kills a man by miſadventure, q 
0:4 ( ſhall remain in priſon till the coming of the juſtices n WF g 


„ eyre or gaol delivery, and then he ſhall he tried ;” and 
if in caſe of a death by infortunium, much more in caſe q 
a ſimple manſlaughter. | I 

3. The writ of homine replegiands excepts the caſe . 
the * of a _ from bail. NPY 

4. It was reſolved by all the judges of England, 7 Cu | 
1. that a man js not bailable for * as [ had , 
it from the book of the late chief juſtice Hyde, koh ta 


l for 


3 


A * — Ls _ 
1 * — * 
2 * a by — 3 
= 7 
by a9 1m, I 4 og oo I. £87 5 rere s 0 


_ 
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(*) Vide Glanvil, Lib. xiv, cap. 1 3. (+) 2 Co. Inflit. p. 315 
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cordingly did ſet a fine of 20). upon a learned reader, be- 
ing a juſtice of peace, and now an antient ſerjeant at 
law for bailing a man in caſe of manſlaughterin the county 
of Salep, which I knew to be true; and this was approv- 
ed by moſt of the judges that heard it. 

To ſettle this buſineſs therefore I ſay, 

1. That in caſe of murder it is of all hands agreed, 
that the juſtices of peace cannot bail, but it is to be done 
regularly only in the king's bench. | 

2; T as in caſe of manſlaughter, if the fact be appa- 
rent by plain proof or confeſſion / that a man is killed, 
and killed by J. S. whether the ſame were done ex mal;i- 
tia precogitata, or upon a ſudden falling out, or but Je 
defendenda, yet a juſtice of peace, or two juſtices, where- 
of one of the qugrum.cannot bail by any law in force. 

3. That whether it do conſtare de perſond occcidentis, or 
de modo occidendi, or not, yet it the party be indicted of 
manſlaughter, nay tho it were but ſe defendendo, the juſtices 
of peace cannot bail. | 

4. But if there be a manſlaughter committed, and it 
is certainly no more, and a party ſuſpected is brought be- 
fore two juſtices of peace, whereof one 1s of the guorum, 
if the matter be doubtful and uncertain, whether this be 
the perſon that did the fact, the two juſtices of peace, 
whereof one is of the quorum, may bait that man, and that 
by virtue of the ſtatute of 1 R, 3. cap. 3. which gave 
power to one juſtice of peace generally to bail any perſon 
ſuſpected of felony, if it appear to him to be a light ſuſ- 
picion, (whereof he muſt needs be the judge), which 
doubtleſs extended to manſlaughter ; and although the 
ſtatute of 3 H. 7. cap. 3; transfers the power to two juſti- 
ces of peace, whereof one of the m, yet ſtill it was 
bottomed upon the ſtatute of 1 R. 3. and the ſtatute of 

1&2 f. & M. is bottomed upon that of 3 H. 7. 

Again, the ſtatute even of Weſtminſter 1. [viz. 3 E. 1. 
* tho it ſay de morte hominis, there is no bail at common 
h 1 law, yet it muſt be intended, when the offender is cer- 

tainly known, for it generally provides, that perſons 

i taken upon a light ſuſpicion ſhall be bailed, and there- 
80 fore the ſtatute of 1 & 2 P. & M. when it makes the 
$549 __ ſtatute 
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ſtatute of Weſtminſter 1. the ſtandard of their proceeding 
in point of bailment, and yet ſuppoſeth one taken for 
manſlaughter bailabte, muſt mean ſach a manſlaughter, 
where the party is [only] ſuſpected, not where the thing 
is. done [by him]; for the words bailable by law, do not 
only refer to felony, which is the laſt antecedent, but man; 
flaughter : and by this conſtruction, all the ſtatutes, and 
all parts of the ſtatutes ſtand together (e). 


c H A P. XVII 


Concerning the fourth general, namely, the various manne; 
8 


HE fourth thing comes to be confidered, namely, 
the different manner of bailing of malefactors. 
"And this is of two kinds. 2a | 
Firſt, By writ. | 
Secondly, Ex 5fficio without a writ. ny 


. Alt 


(e) Since our author wrote there * produced the ſame term or i 
has been another very material ſta- © fions, And if any perſon fo com- 
tute in relation to bailment, viz, © mitted having made his prayer 
31 Car. 2. cap. 2. commonly called © petition as aforaſaid, ſhall not be 
the habeas corpus act. By this ſta- © indifted and tried the ſecond 
tute, & 7, © If any perſon commit- term or ſeſſions after his commit 
« ted for high treaſon or felony ſhall * ment, or upon his trial, ſhall be 
pray or petition in open court the © acquitted, he ſhall be diſcharge 


* berty ſuch priſoner upon bail, 
« unleſs it appears to the court 
& — oath made, that the wit- 


** nefſes for the king could not be 


to treaſon, to ſuſpend it for a tint 
See 6 Ann. cap. 15. 1 Geo. 1. © 
8. & cap. 30. 9 Geo. 1. cap. I. 


e firſt week of the term, or firſt day from his impriſonment.” pe 
« of the ſeſſhons of oyer and terminer, This act (I is related by b- I 
« or general . to be ſhop Burner in his hiſtory of his om tl 
« brought to his trial, and hall not times, Vl. I. p. 485. to have paſſei | 
« be indicted ſome time in the next the houſe of lords in a very remar- BW 
term or ſeſſions aſter ſuch com- able manner, ) is generally eſtcemel ¶ ¶ l ſo 
« mitment, the court is required the great bulwark of Eng/ifb liberty nd 
* upon motion made the laſt day of altho upon ſome important oc ; 

« the term or ſeſſions, to ſet at li- ſions it has been thought proper, ® 1 


- nts ny "|O_ OE WMS: wp R 
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And, firſt, Concerning bail by writ. 


And theſe are of four kinds. 1. Homine replegiande. | 


2. Breve de manucaptione. 3. Habeas corpus. 4+ De odio 
& atia. 

I. The writ of homine replegiando lies for, any perſon 
impriſoned for a miſdemeanor, wherein by the law he is 
ballable; and therefore in the writ there is an exception 
ot the death of a man, perſons impriſoned by the com- 
mand of the king or his juſtices, or for offenſes' of the 
foreſt, vel pro aliquo alis refo, quare ſecundu m conſuetudi- 
nem Angliæ non fit replegiabilis. F. N. B. 66. f. 

But tho offenſes in the foreſt are excepted, yet a ſpecial 
writ of amine replegiando lies for one taken by the mini- 
ſters of the foreſt (nota, not by the chief juſtice), F. N. B. 


. 0, 

50 that this writ as to the point of bailing is founded 
pon the ſtatute of Weſim, 1. cap. 15. or at leaſt governed 
dy it; only in the ſtatute there the exception is of perſons 
aken by [command of] the Juſtices, here it is capitalis 
1ſticiarii. | 

57 this writ the ſheriff is to deliver the party by main- 
riſe; and if he returns, that J. S. makes title to the 
erſon impriſoned, either as his villain or ward, &c. he 
s to take ſureties of the party impriſoned to appear in 
e king's bench or common-pleas, and to take bail of 
aim for his appearance at the day, and to attach J. S. to 
ppear at the ſame day, &c. where the buſineſs may be 
etermined; and if 7 S. be returned non eft inventus, 

en a 2 in withernam may be granted againſt him to 
ake his 

ernam to take his goods. "2 

II. The writ of mainpriſe, and that is of two kinds, 
amely, 1. The general original writ de manucaptione. 2. 
pecial writs of mainpriſe, both iſſuing out of the Chancery. 

1. The general writs of mainpriſe are at large ſet down 
the Regiſt, f. 268. et ſeg. and F. N. B. 250. 2 
bus, and theſe writs ſeem to be grounded or directed 
Iſo by the ſtatute of 3 E. 1. cap, 15. for that is the rule 
nd direction whereby perſons are to be bailed by this 
-neral writ ; for no perſons criminal are bailable by this 
ommon writ of mainpriſe, for as ſuch they are bailable 


by 


y, and if a non eft inventus be returned, a wi- - 


I41 


weary, als 2 
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by the ſtatute z and this comnion writ of mainpriſe re. 
ſpects either ſuch as are committed by the ſheriff or bailif 
bf a hundred, or ſuch as, though they are in the ſherif, 
cuſtody, are yet committed to his euſtody by others, 2 
juſtices of the peace, &c, | 

r. As thoſe of the former kind, we muſt call to te. 

 memibrance what hath been before ſaid touching the 
power of the ſheriff to take indictments of felony, eithet 
by commiſſion or in his Turn. | 

The former power is repealed by the ſtatute of 28 1. 
3: cap. 9. As to the latter, though the power of taking 

ndictments continues in the ſherift's Tu##, yet by the ſta- 


133! tute of 1 E. 4. cap. 2. they are to ſend them to the juſ- 
1 tices of peace to be determined in their ſeſſtons; but the 
mt ſheriffs nor his bailiffs are not to arreſt or attach any pe- 
1 ſon theteupon; and the like law is for bailiffs of hundred, 


who have a leet of the hundred or Turn accompanying it. 
And therefore as to theſe, the writ of mainpriſe is con- 


not attaint. | 
Again, F. N. B. 250. f. for one taken by the king! 
comnfiſſion for felony: 


And 


| | 
. | ſequentially taken away; according to my lord Cole, in 
1 his comment ſuper Weſtm: 1. cap. 15. 2 Inſtit. p. 190. i 
1 But whereas it is there ſaid, that by that flatute the uri 0 
[8 1. of mainpriſe generally is taken away, it is certainly mil ; 
A taken, for the writ of mainpriſe hath till its uſe in caſcs u 
. of perſons committed by the juſtiees of peace, and ſome Wi t 
9 other caſes, as ſhall be farther ſhewn; n 
1 2. The ſecond ſort therefore of theſe eommon writs d a 
Þ 1 555g were for ſuch malefaRors as were committe! WF e 
48 by others, if they were ſuch as by the ſtatute of Weftn. 1 i 
1 cap. 15, were bailable, and the writ of mainpriſe in thi d 
. caſe continues in force and uſe to this day; as for i- c: 
7 ſtance, F. N. B. 250. d. for a perſon approved by u 
75 approver, if the approver is ſince dead; yet ſuch a per 
# fon can neither be taken by warrant of the ſheriff or ju. 4 
1 oy of peace, but by the coroner or juſtices or gaol-0& pe 
RT: uvery, | a Cc 
| 4 F. . B. 250. g. 25m. c. for one indicted before tb to 
juſtice of peace for a treſpaſs, 250, i. for foreſtalling 
4 250. 6. as acceſſary to a felony, where the principal {Ml bu 
i 
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And this is that writ that ſeems intended by the book 
of 14 H. 6. 8. a. where it is ſaid, © 'That he that is taken 
« by ſuggeſtion, as by juſtices of peace, &c. may be 
« bailed without writ; but he that is taken by a writ, 
© muſt be bailed by writ (;“ which ſeems intended of 
this writ of mainpriſe; and tho the ſaying be not univer- 
ſally true at this day, for ſome that are taken by proceſs 
or writ may, at» leaſt at this day, be bailed virtute officity 
eſpecially upon the ſtatute of 23 H. 6. cap. 10 & Weſtm, 
1. cap. 15. yet it ſufficiently intimates, that the writ of 
mainpriſe was not taken away by 28 E. 3. cap. . 

And thus far for the general writs of mainpriſe. 


otherwiſe. : 
Thus it was uſual in antient times by the _ ſpecial 
warrant, ſometimes by ſpecial commiſſion, ſometimes 
by immediate writ out of chancery in times of war, to 
deliver perſons in priſon for felony upon mainpriſe to go 
into foreign parts in the king's wars, as Gaſcoigne, and 


pri elſewhere, at the king's wages, et flabunt recto in curid, 
nil. after their return, ſi quis verſus eos Jogui woluerit, and 


have charters of Pardon. See precedents of ſuch com- 
miſſions and writs, Pat. 22 E. 1. m. 1. to Roger Brabazum, 
and William Brere ford. Rot. Vaſcon. 22 E.. 1. m. 8. 1. 11. 
et m. 12. 19. 4. for malefactors impriſoned in all the gaols 
in England for felony and other crimes per manucaptionem 
deliberand'; and the like was often practiſed upon like oc- 
i: caſions in the reigns of other kings. i 
u And thus far for writs of mainpriſ 

pers III. The third uſual writ for bailing of criminals, is 

10  4abear corpus, and this is à writ of a high nature; for if 
-d- 8 perſons be wrongfully committed, they are to be diſ- 


charged upon this writ returned ; or if bailable, they are 


the to be bailed ; if not bailable, they are to be committed. 
ling This writ iſſues out of the great courts of Meſtminſter, 
al WR but hath different uſes and effects. | 


1. It 


An (*) See our author's note ad F. N. B. 66. e. 


2. Special writs of mainpriſe were ſometimes granted 
upon ſpecial occaſions for thoſe, that were not bailable 


upon the return of ſuch manucaptions into the chancery to 
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ſhall be allowed, and the 
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1. It may iſſue out of the court of Common-pleas or Ex. 
chequer ; but that is or ought to be always where a per- 
ſon is privileged, or to charge him with an action. 
If a perſon is fued in the common-pleas, or is ſuppoſed 
to be ſo ſiled; and is arreſtcd for a pre- ſuppoſed miſde- 
meanor, yea or for felony, an habeas corpus lies in the 
court ↄf Common-pleas or Exchequer ; and if it appears 
upon the return, that the party is wrongfully committed, 
or by one that hath not juriſdiction, or for a cauſe ſor 
which-a man ought not to be impriſoned, the privilege 
rſon diſcharged from that 
imprifonment ;. or if it be doubtful, he may be bailed to 
appear in the court of King's-bench, which hath conuſance 
of the crime returned. Coke Magn. Cart. cap. 29. 2 Inſlit 
if 50 upon this account, P. 43 Eliz. C. B. in the caſe 
of Bates that was impri ſoned by the council-table, for not 
bringing in his ſubſcription to the Eaſt-India company, 
and this being returned upon the habeas corpus, together 
with a writ againſt him out of the common-bench, they 
adjudged the urge. to be allowed, and the party to be 


diſcharged (a): 


ut if a man be ſued in the conimon-beneh, and is ar- 
reſted and impriſoned for felony; tho the gaoler, upon 
the habeas corpus, ought to return the cauſes, as well cn- 
minal as that wherewith he is charged out of that court, 
yet the court of common-pleas ought. not to commit him 
to the Fleet, nor diſcharge him of the impriſonment, nor 
yet to take bail of him to anſwer there, for they have not 
conuſance of ſuch crimes z the like it-is, if he be returned 
committed for a riot. or ſurety of the peace by juſtices of 
the peace ; and therefore all they can do is to take hi 
appearance, and take him to mainpriſe upon the action, 
and remand him as to the matter 2 for which he 
was well committed by the juſtices, and to remand his 
body to the ſheriff's euliody upon his commitment for the 
crime, 2 H. 71.2.4. 2 | 

But now by the ſtatute of 16 Car. 1. cap. 10. the) 
have an original juriſdiction to bail, diſcharge, or commit 


upon an hadeas corpus for one committed by the was 
ta 


(a) See Meor 838. & ſeg. 
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table as well as the king's bench, and that altho there be 
no privilege for the perſon committed. E. 

2. As to the King's-bench and Chancery, they have an 
original power both to t an habeas corpus, and to bail, 
or diſcharge, or remand, as the caſe requires, tho there be 
no privilege returned. Cote on Mag. Chart: cap. 29. 2 
Inflit. p. 55. but ſome things they differ in. 

The king's-bench in matters civil grant their habeas cor- 
pus ad factendum & reciptendum, and this is done as well in 
vacation as term, and returnable before any particular 
judge of that court, or into the court itſelf. 

And if there be returned even upon that writ any ci- 
vil action, and alſo a matter of crime, as if a perſon be 
arreſted for debt, and alſo charged with a warrant of a 
juſtice of peace for felony ; in that caſe, 1. If it appears to 
the judge or court, that the arreſt for debt or other civil 
action is fraudulent, they may remand him. Dyer 249. 
b. _—__ caſe, 2. If it be found real, they may 
commit him to the king's-bench with his cauſes, tho 
they are matters of crime, for that court hath conuſance, 
as well of the crime, as of the civil action; but then in 
the term the court may take his ap ce or bail to the 
civil ation, and remand him, if they ſee cauſe, as to the 
crime to be proceeded on below. 

But upon the writ ad faciendum & recipiendum there 
ought not ingly a matter of drime to be returned, for 
that belongs to the habeas * ad ſubjiciendum. 

The other writ is the habeas corpus ad ſubjiciendum 
hich is for matters only of crime, and is not regularly 
o iſſue nor be returnable but in the term-time, when the 
ourt may judge of the return, or bail, or diſcharge the 
priſoner ( 1 ä | WH Till 
(5) By the ſtatute of 31 Car. 2, er, or any one of his majeſty 's juſ- 
ap. 2. ſuch writ may iſſue in the * tices either of the one bench or of 
acation time on behalf of any per- the other, or the barons of the 
on, who ſtands committed for any “ exchequer of the degree of the 
time (unleſs for felony or treaſon *© coif, and the ſaid lord chancellor, 
plainly expreſt in the warrant of Sc. or any of them, upon view 
ommitment, or as acceſſary before * of the copy of the warrant of 
0 any petit treaſon, or felony, or © commitment or detainer, or 
pon ſuſpicion thereof,) other than © otherwiſe upon oath made, that 
erſuns convict or in execution; “ ſuch copy was denied to be given 
that ſtatute it is provided, by ſuch perſon in whoſe cuſtody 
i nat if any ſuch perſon, or any “ the priſoner is detained, are here- 
ove on his behalf, complain to © by authorized and required under 


due lord chancellor or lord keep- *© the penalty of 500l. upon requeſt 
Ver, 11, K « made 


* 


— 23 * — Pony” - 
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Till the return filed the court may remand him after 


&« made in writing by ſuch perſon 
& or any on his behalf, atteſted and 
c ſubſcribed - by two witneſſes, who 
« were preſent at the delivery of 
« the ſame, to award an habeas cor- 


4 pus under the ſeal of ſuch court, 


« whereof he ſhall then be one of 
the judges, to be directed to 
ce the officer in whoſe cuſtody the 
« party ſo committed or detained 
« ſhall be, returnable immediate 


© before the ſaid lord chancellor or 


&«& ſuch juſtice, Sc. and upon ſer- 
«vice thereof, as - aforeſaid, the 
« officer or his under officer ſhall 
& (within three days after ſuch ſer- 
« vice, if not beyond the diſtance 


of twenty miles, or ten days, if 


% above twenty miles, and not be- 
« yond the diſtance of an hundred 
« miles, or twenty days, If above 
e the dlſtance of one hundred 
« miles), under the penalty of 100/. 
« bring ſuch priſoner before the 
« ſaid lord chancellor, or ſuch juſ- 
« tice, Cc. before whom the ſaid 
« writ is made returnable, and in 
« caſe of his abſence before any 
© other of them, with the return 
of ſuch writ and the true cauſes 
« of the commitment and detainer, 
« and thereupon, within two days 
« after the party ſhall be brought 
* before them, the ſaid lord chan- 
* cellor, &c. before whom the pri- 
< ſoner ſhall be brought, as afore- 
* ſaid, ſhall diſcharge him from his 
« impriſonment, taking his recog- 
« nizance with one or more ſureties 
in any ſum according to their diſ- 
& cretions, having regard to the 
&« quality of the priſoner, and na- 
ture of the offenſe, for his appear- 
« ance in the court of king's bench 
the term followingy or at the 
« next aſſizes, Sc. or in ſuch other 
court, where the ſaid offenſe is 
« properly cognizable, as the caſe 


« ſhall require, and then ſhall cer- 
« tify the ſaid writ with the return 


thereof and the ſaid recogni- 
« zances into the ſaid court, unle% 
<< it ſhall appear unto the ſaid lord 


chancellor, &c, that the party ſo 


« committed is detained upon a le- 
* gal proceſs, order, or warrant 
* out of ſome court, that hath ju- 
* riſdition of criminal matters, or 
by ſome warrant ſigned and ſeal- 


< benefit hereof, unleſs he firſt pay, 
e the charges of bringing, to be 


«ed with the hand and ſeal of 
« any of the ſaid juſtices, or ba. 
©* rons, or ſome juſtioe of the peace 
« for ſuch matters or offenſes, for 
& which by law the priſoner is not 
e bailable, | 

No perſon to be intitled to the 


« or cauſe to be paid or tendered 


« aſcertained by the judge or court 
ee that awarded the writ, and in- 
« dorſed thereon, not exceeding 
« 124, per mile, and give ſecurity 
* by his own bond to pay the 
charges of carrying back, if re. 
© manded by the court or judge, 
„and that he will not make anyel- 
« cape by the way. 

It is further provided by this ſta. 
tute, & That no perſon ſet at large 
« upon any habeas corpus ſhall be 
© re-committed for the ſame of- 
* fenſe, but by order of court hav- 
« ing juriſdiction of the cauſe; any 


* knowingly offending here- 
« in to forfeit 3001. ] 
1 « This writ to run 8 
tine and privileged places. 
ran no fabhect of England be 0 
. ſent priſoner into Scotland, or any Cc 
« places beyond the ſea, either 0 


« within or without his Majeſty" by 
6 dominions, under the penalty « 


« a premunire, except perſons ci of 
« dered to be tranſported, or oi. m 
« fenders ſent to be tried, when 
«their offenſes were committed. hi 
That after the aſſizes proclaim- 
« ed and during the continuand or 
thereof no priſoner be removed mi 
« but before the judge of aſſiſe in tur 
« open court, nor at any othe 
« time, but by habeas corpus, d 42a 
te other legal writ, except wher rin 
« the priſoner is delivered to tht A 
t conſtable, &c, to be carried i0 ed 
« the common gaol; or where 2 ˖ , 
« perſon is ſent by order of a urn 
« judge of aſſiſe, or juſtice of peact the t 
« to any common workhouſe « into 


« houſe of correction; or is * 
moved from one place to anothe 
« within the ſame county, in c. 
ce der for his trial or diſcharge 
« due courſe of Law; or in caſe © 
« ſudden fire, infeQion, or olle 


« neceſſity,” 1 
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it is filed the court is either to diſcharge, or bail, or com- | 
mit him, as the nature of the cauſe requires. 

If together with the habeas corpus there iſſues a certio- 
rari to remove the indictment, yet in caſe of felony, . 
tho the body and record be returned and filed, the court 15 
may remand him and the record by the ſtatute of 6 H. 8. | 
cap. 6. but in other caſes the record cannot be remanded, 
but they muſt proceed in the king's bench both to plead- 
ing, trial, and judgment. | | 

But if the body be removed by habeas corpus, and the 
record alſo by certiorari, but the record not filed, tho the 
return upon the habeas corpus be filed, a procedendo may 
iſſue to the court below. | 8 

And thus far the habeas corpus in the king's bench. 

By virtue of the ftatute of Magna Charta, and by the 
very common law, an habeas corpus in criminal cauſes may 
iſſue out of the Chancery. Coke on Magna Charta, cap. 

29. 2 Inſtit. p. 55. 6 | 1 
But it ſeems regularly this ſhould iſſue out of this 
court in the vacation time, but out of the king's bench 
in the term-time, as in caſe of a ſuperſedeas upon a pro- 
hibition. 38 E. 3. 14. a. B. Superſedeas 18 
When the cauſe is returned, the chancellor may judge 
of the ſufficiency or inſufficiency thereof, and may diſ- 
charge or bail the priſoner to appear in the king's bench, 
or may propriis manibus deliver the record into the king's | £1 
bench, together with the body, and thereupon the court 11 
of king's bench may proceed to bail, diſcharge, or com- 1 
mit the priſoner. | | +] 
But if the chancellor ſhall not diſcharge him, but bail 1 
him, this ſurety muſt be to appear in the king's bench; * 
or if the chancellor ſhall do neither, it ſeems he may com- 
mit him to the Fleet till the term, and then he may be 
turned over to the king's bench, and there proceeded 
againſt, for the chancellor hath no power to proceed in 
criminal cauſes, 4 
And if the habeas corpus, and alſo a certiorari be grant- 
ed, returnable in Chancery, and the cauſe and body be re- 
turned there, they may be ſent into the king's bench ; if 
the body only be returned with his cauſes by haheas corpus 
into the Chancery, and delivered over into the king's 4 
bench, they may worn to the determination of the re- v9 
2 turn 4] 
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turn, and either by procedendo remand him, or grant 2 
- certiorari to certify the record alſo, and thereupon com- 


mit or bail the piſoner, as there ſhall be cauſe. 

But the ſending an habeas 2 ad faciendum & recipi- 
endam by the chancellor for perſons arreſted in civil cauſes, 
eſpecially being in execution, is neither warrantable by 
law, nor antient uſage, and particularly forbidden by the 
ſtatute 2 H. 5. cap. 2. as to perſons in execution. 

And thus far of bailing by habeas corpus. 

IV. Touching the writ de odio & atia for a man ac- 
cuſed of manſlaughter, in ſome places called a writ de bone 
& malo and de ponends ad ballium, it is grounded upon the 
ſtatute of Magna Charta, cap. 26. repealed by 28 E. 3. 
cap. 9. and revived again, as is ſuppoſed, by 42 E. 3. 
cap. 1. whereby all acts made againſt Magna Charta are 
repealed. It is a writ much out of uſe, but the whole 
learning concerning it is put together by my lord Coke 
upon Magna Charta, cap. 26. 2 —_— joe and upon 
cap. 29. 2 Inſlit. 45 $5; and thither refer myſelf. 

It has been difuſed by reaſon of the great trouble in 
the attaining and execution of it, for, 1. There muſt be 
a writ to inquire de vita & membris. 2. There muſt be 
an inquiſition taken. 3. He was to be bailed by twelve 
perſons. | 

And now the juſtices of gaol-delivery uſually going 
their circuits twice a year, unleſs in the four northern 
counties, a priſoner comes to his trial as ſoon, if not ſoon- 
er, than ſuch inquiſition and mainpriſe can be taken. 

And thus far of manucaption or bail by writ. 

The ſecand general is bailing virtute officis. 

The court of king's bench may virtute officii bail any 
perſon brought before them, of what nature ſoever the 
crime is, even for treaſon or murder, as hath been before 
ſhewn, p. 129. 

Concerning bailment of felons by juſtices of the gaol- 
delivery and of the peace virtute officii, and the ſtatutes 
relating to them, enough hath been ſaid before. 

The ſheriff), it ſeems, might ex officio without writ at 
common law bail offenders indicted before him in bis 
Turn, or upon a commiſſion to him; but this power | 
in effect taken away from him in caſes of felony, by the 

tutes 
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ſtatutes of 28 E. 3. cap. 9. and by the ſtatute of 1 E. 4. 
cap. 1. and 1 R. 3: cap. 3. transferred to the juſtices of 
n 


the peace, as hat before declared. : 
The marſhal of the king's bench took upon him an- [1 

tiently virtute offi to bail perſons indicted or appealed ; - 1 

but this is wholly | 


taken from him by the ſtatute of 5 E. 
3. cap. 8. 8 | 


CH A 7. MN 


I 
| Concerning warrants to ſearch for ſtolen goods, and ſeizing 
of them. | 


cauſe it is a buſineſs preparatory to the diſcovery of — 
ons, and preparing evidence againſt them, and to the warrant, 
helping of perſons robbed to their goods. 2. Becauſe it per tot. 
is found by experience of great uſe: and neceſlity, eſpe- 
cially in theſe times, where felonies and robberies are fo 141 
frequent. And therefore this means of diſcovering of Bred 
them is now grown common and uſual, much more than 4] 
in antient times ; and if it ſhould be diſuſed or diſcoun- , 
tenanced, it would be of public inconvenience; and | 
therefore I can by no means ſubſcribe to that opinion of 
my lord Coke's, 4 Inſtit. cap. 31. p. 176. as it is there 
generally ſet down, That juſtices of peace have no 
power upon a bare ſurmiſe to break open any man's 
“ houſe to ſearch for a felon or ſtolen goods either in 
the day or night.” (c). 

The moderation and temperaments that are to be ad- 
ded to theſe warrants, are theſe : 


I. Touching the granting thereof. ] 


1 Thought fit to inſert this buſineſs in this place. 1. Be- Burn, 
el 


1. They 
(e) Vide ſupra, p. 79. & 107. 
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1. They are not to be granted without oath made be- 
fore the juſtice of a felony committed, and that the par- 
complaining hath probable cauſe to ſuſpect they are in 
fach a houſe or place, and doth ſhew his reaſons of ſuch 
ſuſpicion. | _ 
And therefore I do take it, that a general warrant to 
| ſearch in all ſuſpected places is not good, but wy to 
' ſearch in ſuch particular places, where the party aſſigns 
before the juſtice his ſuſpicion and the probable cauſe 
thereof, for theſe warrants are judicial acts, and muſt be 
granted upon examination of the fact. 
And therefore I take Ren warrants dormant, 
which are made many times before any felony committed, 
| are not juſtifiable, for it makes the party to be in effect 
3 the judge; and therefore ſearches made by pretenſe of 
ſuch general warrants give no more power to the officer or 
party, than what they may do by law without them. 
J 2. It is fit that ſuch warrants to ſearch do e 5 
1 that ſearch be made in the day-time, and tho I will not 
4 ſay they are unlawful without ſuch reſtriction, yet they 
are very inconvenient without it, for many times, under 
pretenſe of ſearches made in the night, robberies and bur- 
glaries have been committed (*), and at beſt it creates 
great diſturbance. | | 
3. They ought to be directed to conſtables and other 
public officers, whereof the law takes notice, and not to 
private perſons, tho it is fit the party complaining ſhould 
be preſent and affiſtant, becauſe he knows his — 4 
4. It ought to command, that the goods found, to- th 
gether with the party in whoſe cuſtody they are found, to 
be brought before ſome juſtice of the peace, to the end 
that upon farther examination of the fact the goods and ap 
party, in whoſe cuſtody they are found, may be diſpoſed 
as to law ſhall appertain. | Te Bs 
And the reaſon is, tho the receiving of ſtolen goods 


doth not iþ/o -_ make a man an acceſſary to felony, 


tho he knows them to be ſtolen (+), yet it carries with it a 
| . | 324 great 
(% Vide Part I. 5. 553. Co. PC. knowingly buys or receives ſtolen 

64. Kel. 43. goods ſhall be taken as acceſſary to 


(f) But now by z3 4. & M. the ſelon. Vide Par: I. p. 620. 
cap. 9. & 5 Ann, cap. 31. whoever 


„ o& 
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t preſumption, that the receiving of them was to aid 
the felon; and beſides, by the examination of the re- 
ceiver evidence may be gotten to diſcover the felon. 

II. Touching the execution of this warrant. - 


1. Whether the ſtolen goods are in the ſuſpected houſe 


or not, the officer and his aſſiſtants in the day-time may 
enter per oſtia aperta to make ſearch, and it is juſtifiable 
by this warrant. | 


2. If the door be ſhut, and upon demand it be. refuſed. 


to be opened by them within, if the ſtolen goods be in 
the houſe, the officer may break open the door, and nei- 
ther the officer nor the party that comes in his aſſiſtance 
are puniſhable for it, but may juſtify it upon the genera] 
iſſue by the ſtatute of 7 Fac. cap. 5. ſo that in eventu it is 
juſtifiable by both, for it is a proceſs for the king, and 
includes a nor omittas, and the very having of the goods 
carries a ſufficient ground prima facie of ſuſpicion, that 
he was the felon that ſtole them, and may be thereupon 
juſtifiably arreſted. | 

3. If the goods be not in the houſe, yet it ſeems the 
officer is excuſed that breaks open the door to ſearch, 
becauſe he ſearcheth by warrant, and could not know 
whether the goods were there till ſearch made; but it 
ſeems the party that made the ſyggeſtion is puniſhable in 
ſuch caſe, for as to him the breaking of the door is in 
eventu lawful or unlawful, viz, lawful, if the goods are 
there; unlawful, if not there. 


III. Now upon the return of this warrant executed, 


the juſtice, before whom it is returned, hath theſe things 


to do: 


1. As touching the oods brought before him, if it 


appears they were not ſtolen, they are to be reſtored to 
the poſſeſſor ; if it appears they were ſtolen, they are 
not to be delivered to the proprietor, but depoſited in 
the hand of the ſheriff or conſtable, to the end the * 
robbed may proceed by indicting and convicting the of- 
fender to have reſtitution. 
3 As touching the party, that had the cuſtody of the 

if they were not ſtolen, then he is to be diſcharged. | 
If ſtolen, but not by him, but by another that ſold or 


delivered 
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= delivered them to him, if it appears that he was ignorant 
| that they were ſtolen, he may be diſcharged as an offen- 
der, and bound over to give evidence as a witneſs againſt 
him that ſold them; if it appears he was knowing they 
were ſtolen, it is fit to bind him over to anſwer the felo- 
ny, for there is a probable cauſe of ſuſpicion, at leaſt 
that he was | fa after, . þ 8 X's - ws 
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Concerning Preſentments, Inquiſitions, and Indictments, 
R and their kinds. ' | 3 


Burn Ti- Have through thoſe matters, that are arato- 
3 ry to * againſt malefactors in bs ſeveral 
& Pre- courts, wherein their - offenſes are puniſhable, namely, 
ſentment. the arreſt and impriſonment, or bailing of offenders, and 
4 Blackſt. the ſeveral juriſdictions, and juſtices, and miniſters of 
8 301, Juſtice concerned therein. 
302—307., - That which follows to be conſidered is the manner of 
Index to bringing the offender to his legal trial and judgment, 
J which 1s either by appeal, which is the ſuit of the party, 
India- or by indictment which is immediately the king's ſuit. 
ment. The former of theſe, namely appeals, I ſhall confider 
Preſent- after the buſineſs of indictments, -becauſe it is but rare 
to have an appeal, and the moſt proſecutions of this na- 
ture are by indictment or preſentment, and therefore | 
ſhall conſider this firſt, © l 
I ſhall diſtribute this matter into theſe general heads, 
namely, 1. Touching indictments and prefentments. 
2. Proceſs. 3. Arraignment. 4. Pleas of the offender. 
5. Trial. 6. Judgment, 7. Execution. Each of which 
will take in ſeveral particular heads and diſtributions. 
Preſentment is a more comprehenſive term than indi#- 
ment, for regularly an indictment is an accuſation given 
in againſt a perſon by the grand inqueſt for ſome miſde- 
Mode þ r 
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meanor whereunto he is put to anſwer; but preſentments 
do not only include ſuch indictments, but alſo ſome other 
information whereunto the party is not put to anſwer, as 
preſentments of felo de ſe, of fugam fecit, of deodands, of 
deaths per o dp and many others. 

In this title concerning preſentments and indictments I 
ſnall conſider theſe points. 1. The ſeveral kinds of pre- 
ſentments and indictments. 2. Where a man ſhall be put 
to anſwer in criminals without indictment. 3. Who may 
be indicters, and how returned. 4. Of what they may 


inquire. 5. What the penalty of not inquiring or preſent- 


ing. 6. What formalities are required in indictments. 


irſt, Touching the ſeveral kinds of preſentments, in- 


quiſitions and indictments in matters capital. 

They may be Zunge 1. In relation to the courts 
or judicatories, or juriſdictions, where they are made. 

And, 2. In reſpect of their effects or natures. 

I. Touching the former branch of diſtribution in relation 
to the juriſdictions where made, and that multiplies pre- 
ſentments or indictments according to the juriſdictions, as 
ſome are in the leet, ſome in the ſheriff's Turn, ſome be- 
fore the coroner, ſome hefore juſtices of peace, juſtices of 
ger and terminer, gaol-delivery, king's bench, whereof 
mon hath been faid, and ſhall not need here to be re- 
peated. | on” 

But thoſe, that moſt concern capital offenſes, are ſuch, 
as are taken before the coroner, or ſuch as are taken before 
juſtices by commiſſion, whereof more ſhall be ſaid in the 
enſuing chapters. | 

II. As to the ſecond kind of diſtribution in reſpec of the 
nature and effect thereof. 

1. Some preſentments are of themſelves convictions, and 
not traverſable. 

2. Others are not convictions, but only in nature of in- 
formations, and therefore traverſable. 

Regularly all preſentments or indictments before juſtices 
of the peace, oyer and terminer, gaol- delivery, &c. are 
traverſable, and conclude not the party or thoſe claiming 

| And 
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And therefore, tho jt hath been held, that the preſent” 
ment of a felo de ſe before the coroner be not traverſable, 
— quo ſupra),) yet of all hands it is agreed, that a pre- 
entment of a felo de ſe before juſtices of peace, or oyer and 
terminer is traverſable by the executors, &c. Co. P. C. 
cap. 8. p. 55. H. 37 Elia. B. R. Laughton's caſe. 

If a preſentment be made ſuper viſum corporis, that 4 
killed B, and fled, this preſentment of the flight is held 
not traverſable, but concluſive to forfeit the goods, tho 
he be after acquitted of the felony, and expreſly found by 
the petty jury upon his trial, that non ſe retraxit (d), 13 
D. 4. 3. * e 32. 3 E. 3. Forfeiture 35 7 Elia. 
Dy. 238. ö. And the ſame law is, if it be found ſuper vi- 
ſum corporis, that the felon fled, and was killed in the 

flight, this preſentment, tho after the party's death, is 
concluſrve as to the forfeiture for the flight, 4 E. 3. Co- 
ron, 289, 290, 312. | | | 

But if before juſtices aſſigned to hear and determine, it 
be preſented, that J. S. committed a felony and fled ; or 
if, upon the arraignment of a. perſon for felony, he be 
found not guilty, and that he fled, this is but in nature of 
an inqueſt of office, and the flight is traverſable in an 
action, or information, or F ds facias brought by the 
king for the goods of the perſon; 37 Affiz. 7. 47 E. 3. 26. 
a. And all the reaſon that can be given why the coroner's 
inqueſt of a fugam fecit is concluſive, and not the other, 
is only that which is given 8 E. 4. 4. a. Ceo eft un ancient 
2270 ley del coron. | | 

If a man be preſented to have ſuffered an eſcape, becauſe 
in this caſe the party is at leaſt to be fined, he ſhall have his 
traverſe to it, and is not concluded by it, 

But if either before the juſtices in eyre, or before the 
coroner, an eſcape be preſented upon a vill either before 
or after the arreſt, this is held not to be traverſable, be- 
cauſe there is only an amercement to be ſet upon the vill, 
viz. villata in miſericordid; and the reaſon given by Stan- 
ford, is, quia de minimis non curat lex; Stamf. P. C. Lib. |. 
cap. 32: f 35: b, | 
But if it falls out, that there be an indictment for fuch 
an eſcape, (as there hath been formerly againſt the - 

ondon 


(4) Vide ſupra, 2. 63, 64. 
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dem for the eſcape of thoſe that riotouſly killed Dr. 
amb (e), who were thereupon fined 20001.) ſuch an in- 
lictment is not concluſive, but traverſable. 

Whether an inquiſition of a fe de ſe before the coroner 
e traverſable, vide gue ſupra, Part I. cap. 31. p. 414. 
And there are no preſentments beſides what are before 
nentioned, that are in themſelves convictions, and not 
raverſable, but a preſentment in a leet of bloodſhed or the 
ke, and in the Swanimote court of the foreſt for offenſes 
f Vert and 4 1 

But even thoſe preſentments are traverſable alſo in two 
aſes, viz. I. If the offenſe preſented be out of their juriſ- 
iction. 2. Or if the preſentment be ſuch as concerns the 
eehold, as preſentments of nuiſances, or ſuch matters as 
harge the freehold; 41 E. 3. 26. ö. 45 E. 3. 8. b. 
And therefore it was reſolved in the Exchequer in a guo 
arranto againſt the water-bailiff and conſervator of the 
ver Severn, 22 Car. 2. that upon a bare preſentment the 
pnſervators cannot ſet a fine upon a ſuppoſed unlawful 


r 

0 ing or the like, unleſs the party comes in and confeſſes it, 
f pleads to it, and be convicted by a jury of the offenſe. 

n A preſentment of a riot or forcible detainer by a juſtice 


two juſtices of peace, as the caſe ſhall require, is a con- 


s 3. H. 4. cap. 7. 2 | 
n, But a preſentment by a juſtice of a default in repairs of 
nt highway, tho by the flatute of 5 Eliz. cap. 13. it is 


h a preſentment as the parties ſhall be put to anſwer, 
the ſtatute; and it is but reaſon, for tho the view of the 
Itice can aſcertain the decay or want of repairs, yet- it 


ot aſcertain in what pariſh it lies, or who is bound by 
ure or preſcription to repair. 


5 0 Cro. Car. 252. 


CHAP. 


ction by the ſtatute of 15 R. 2. cap. 2. 8 H. 6. cap. 9. 


t it is not concluſive, but the traverſe of the party is ſaved 
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he pleaded not guilty, and was acquit (“). 
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Sbere a man ſhall be put to anſwer in criminal and capiti 
offenſes without indictment at the king's ſuit. 


the party to anſwer a felony without any indictment, 
me whereof are ſtil! in force, o are taken away by ſtz- 
tute. 

I. If a thief or robber were taken with the mainouvre, cin 
manu opere, and the mainouure brought into court with 
the priſoner, he ſhould have been arraigned upon the 
mainouure at the king's ſuit; 2 E. 3. Coron. 159. And 
therefore M. 18 et 19 E. 1. coram rege, ret. 28. Norf. U 
quia prædictus Johannes de Brampton [ falſarius figilli regu 
et brevium ſuorum, ut dicitur, ] non eft appellatus, nec indic 
tatus, nec captus cum manu opere, per 2 domino reg 


A T the common law there were ſeveral means of puttin 
0 


in hujuſmod: caſu poteſt competere, ided | conſideratum 9, 
nad] ee Jo >: A [ x» inde] fine die, =_ f 

T. 10 E. 2. rot. 132. Bucks, Robert Legat was 1. 
raigned for counterfeiting the king's ſeal, upon the counter. 
feit commiſſion brought into court without indictment, and 


ut upon a bare information or bill, without indictmen 
or the mainouvre at common law, no party was to be 
put to anſwer for a felony; and therefore, M. 20 4 


21 E. 1. coram rege, rot. 27. Hibernia, William Pra, WF (i 
the king's carpenter in Ireland, being accuſed for felony . mor 
by a bill in the king's bench there, and convicted ,. 4. 
condemned, but after ranſomed for 2001. and a writ « . vil: 
error brought in the king's bench in England, and afiign- . wa 
ed, that he ought not to be put to anſwer in caſe of 15 
N | K on of 


(*) Vide Part I. p. 186 & 349+ 
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or member per vocem & per billam, quam Nigellus le Broun 
vorrexit verſus ipſam licet non oft indictatus per 12. (. 
But it ſeems to me, that this proceeding upon the mai 
wore is wholly taken away by the ſtatutes of 25 E. 3. cap. 
28 E. 3. cap. 3. 42 E. 3. cap. 3. and therefore I do not 
ind any proceeding upon the mainouvre ſince theſe ſtatutes. 
II. A ſecond fort of proceeding in caſes capital without 


The party, and the plaintiff is nonſuit upon that appeal, yet 
he offender ſhall be arraigned at the king's ſuit upon ſuch 
appeal; and ſo it is in caſe the appellant dies or releaſes; 
and in ſuch caſe, altho the party be indicted as well as ap- 
zaled, yet upon the nonſuit of the plaintiff, the proceed- 
ng for the king ſhall not be upon the indictment, but 
upon the appeal. 4 E. 4. 10. 4. ; ; 

But this hath theſe two qualifications. 

1. It muſt be where the plaintiff in the appeal hath ei- 
her declared upon his appeal by writ, or formed his appeal 
by bill, for the bare ſuing of a writ without a declaration is 
ot ſuch an appeal as, the party being nonſuit, the defen- 
lant ſhall be thereupon arraigned; for 1. The writ may 
de brought in his name by a ſtranger without his privity. 


ime, place, and other matters, whereby the party may be 
ut to anſwer. 7 H. 7. 6. ö. 


party enabled to proſecute it, therefore appeal 


abates, 


ndictment is, where an appeal is brought at the ſuit of 


2. Becauſe the writ alone contains not ſuch certainty of 


2. It muſt be where an appeal inns wot and by 
, if the 


If 
of (f) That cafe was thus; . © dum eft irritandum, & adnichi- 
nd am Prene aſſigned for error, that © landum; & ided mandatum eſt 
par ceo que le commune laie de *© capitali juſtic' Hiberniæ, quod cor- 
ent  Engleterre, e de Irdaund, veut, „ rigat, c. & Accepta ſecuritate 
de ke nul homme par bille ſaunz © de prædicto Williehmo ad ſtandum 
* enditement, on par ſute de apel, recto in com' ubi deliquiſſe de · 


* ſuz les plez de corone, ne ſait 
* [foit] attache ne mis en re- 
'* pounz ; yet that he the ſaid 3//- 
lan had been impriſoned, & de 
" drwerfis feloniis acculpatus par une 
" bille par Nel de Brown bote en 
© mayns des juſtices; altho par en- 
Ee " queſt, ne par chapiter, ne fut 
' endite,” And upon conſidera- 

4 tion of the whole matter, the court 
of king's bench in England were of 
Opn, ® Quod Rum recor- 


« buit, & vocatis ſaper hoc con- 


« yocandis ponat prediftum Vi- 
« lielmum per apertum & maniſeſ- 
tum indictamentum de certis fe- 
« loniis in certis locis, ſi aliquis 
vel aliqui eum forte indiQare five 


« appellare voluerit fecundum le- 


« gem & conſuetudinem regni, &c. 
« & qudd interim manucaptionem 
* bona & catella, terras & tene- 
„% menta, cidem Hikielmo delibe- 
« out, as.” 
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abates, becauſe the plaintiff is outlawed, or a woman 
(who cannot bring an appeal, but only on the death d 
her huſband,) or if the year and day be paſt, or by the 
miſnoſmer of the defendant, &c. there the appellee hl 
not be arraigned at the king's ſuit, becauſe the appeal wu 
never good, but ſhall be diſmiſſed, only the judges my 
arraign him upon an indictment, if any be before then 
for that offenſe, or if none be, yet they may bind him over 
to another ſeſſions, and in the mean time to be of good 
behaviour; 19 E. 2. Coron. 317. All the learning touch. 
ing this buſineſs is fully declared by Stamf. lib. III. cap. 59, 
J. 147. & —— 

III. A chird ſort is upon an appeal by an approver, bu 
the whole learning touching that will come in its proper 
place hereafter (g. | 

IV. The fourth ſort is by appeals by particular perſonz 
eſpecially of treaſon ' in-parliament ; and this was, very fre. 
quent in antient times, eſpecially in the time of R. 2 
namely anno ſeptimo, undecimo & duodecimo, which bret 
great inconveniencies. | 

And therefore, by the ſtatute of 1 H. 4. tay. 14. 4 
theſe kinds of * in parliament are wholly taken away; 
and ſince that time I find not any ſuch appeals brought n 
parliament. PIR 

And therefore, when the now earl of Briſtol, in thi 
preſent parliament, in the lords houſe preferred articles d 
high-treaſon and other miſdemeanors againſt the earl d 
Clarendon, then lord chancellor, upon a reference unto al 
the judges, and upon great conſideration the judges und vi 
returned their opinions, that theſe articles were contrary v 
the ſtatute of 1 H. 4. and could not be preferred in the 


lords houſe by the ſaid earl, or any other private perſon (6). 


But impeachments by the houſe of commons of high 
treaſon, or other miſdemeanors in the lords houſe har 
been frequently in practice, nothwithſtanding the ſtatute d 
1 H. 4. and are neither within the words nor intent d 
that ſtatute, for it is a preſentment by the moſt ſolemi 
grand inqueſt of the whole kingdom. | 

V. If in a civil action de uxore raptd cum bonts vi!) 


upon not guilty pleaded, the defendant be convicted, th 
| antient) 


(e) Vide infra, cap. 29. 2. 226. ä (5 See Stat. Tr. Vol. II. p. 550. 


twel 
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antiently ſerved in nature of an indictment of felony, 13 
Af. 6. 18 E. 3. 32- . Stamf. f. Gf: 94. b. So if upon 


| a ſpecial verdict in treſpaſs brought in the king's bench, it be 
= found, that the defendant took them feloniouſly, antiently 
this ſerved for an indictment. 31 E. 1. Enditement 31. 


the defendant juſtifies that he ſtole goods, and iſſue 
thereupon taken, it be found for the defendant, if this 
be in the king's bench, and for a felony in the ſame coun- 
ty where the court ſits, or if it be before juſtices of 
aſſize, who have alſo a commiſſion of gaol-delivery, he 
ſhall be forthwith arraigned upon this verdict, as on an 
indictment, and the reaſon is, becauſe here is a verdict of 
twelve men in theſe cafes, and ſo the verdict, tho in a 
civil action, ſerves the king's ſuit as an indictment, and 
is not contrary to the acts of 25 28 & 42 E. 3. which 
enact, that no man ſhall be put to anſwer, &c. but upon in- 
diftment or 1 | | 

But if the ſheriff returns a reſcue of a priſoner taken for 
felony, 1 H 7. 6. a. or a breach of priſon by one arreſted 
for felony, 2 E. 3. 1. 6. this is not ſufficient to arraign the 
party, nor doth it countervail an indictment, for it is not 
by the oath of twelve men; vide hoc totum, Stamf. P. C. 
Lib. II. cap. 29. f. 95. a. 

By the ſtatute of 11 H. 7. cap. 3. there was power given 


r to proceed upon all penal ſtatutes by information before 
0 juſtices of aſſize and peace, but there is an exception of all 
n KC of treaſon, murder and felony. 

Ill uſe was made of this ſtatute by Empſon and Dudley, 
1 and great inconvenience and trouble to the people did ariſe 
on by it, and therefore by 1 H. 8. cap. 6. it was repealed. 


And tho informations are practiſed oftentimes in the 
crown-office in caſes criminal, and by many penal ſtatutes 
the proſecution upon them is by the 245 themſelves limited 
to be by bill, plaint, information, or indiftment, yet thus 
much is obſervable. | 

1. That the method of proſecution of capital offenſes is 
ſtill to be by indictment, except the caſes above-mentioned. 

2. That in all criminal cauſes the moſt regular and fafe 


W and 7 4 conſonant to the ſtatutes of A na Charta, 

7. 29. 5 E. 3. cap. 9. 25 E. 3. cap. 4. 28 E. 3. cap. 3. 
ent) 42 E. 3. cap. 3. is by preſentment or indictment of 
» twelve ſworn men. CHAP. 


So if in an action of ſlander for calling a man thief, 


151* 
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CHAP Xx: 
Who may be indiftors, and where and how returned, 


Nquiſitions, preſentments; or indictments are taken be- 
I fore courts, or officers of ſeveral kinds, and accord- 
ingly by acts of parliament ſeveral things are preſcribed 
touching them: 

I. Touching inqueſts before coroners: By the ſtatute 
of 4 E. 1. De icio coronatoris, the coroner is to iſſue his 
precept to four, five, or fix vills, to appear before him at 
a certain day to make inquiry, this precept is directed to 
the conſtables of the vills, who accordingly give ſummons 
to a competent number of inquirers, twelve at leaſt (i), 
and by them the inquiſition is made, when they have been 
ſworn and have heard their eyidence upon oath taken be- 
fore the coroner. 

II. Touching inqueſts of felonies in leets and Turn. 
By the ſtatute of //e/tminfter 2. cap. 13. indictments in 
the ſheriffs Turns are to be by twelve at leaſt, and they are 
to ſet -"x ſeals to the inquiſitions, otherwiſe they are 
void (4). | 

a0 by the ſtatute of 1 E. 3. cap. 17. which extends 
as well to leets as Turns, they are to be by indenture, one 
part to remain with the indictors, the other with the ſheriff 
or ſteward. | 

And by the ſtatute of 1 R. 3. cap. 4. 1 egy ſhall be 
returned upon a pannel in the ſheriff*s Turns, unleſs he 
hath 20s, per ann. of freehold, or 26s. 8d. of copyhold, 
and all inditment in the Turn taken otherwiſe ſhall be void. 

But now by the ſtatute of 1 E. 4. cap. 2. the ſheriff 
cannot proceed upon any indictments for felony, or 
otherwiſe taken in his Turn, but muſt ſend them to the 
ſeſſions of the peace, and the juſtices there are to make 
proceſs and proceed thereupon, _ 5 

But then there muſt be care taken, 1. That the in- 
dictments be of ſuch matters only, as are within the ju- 
riſdiction of the ſheriff's Turn, otherwiſe the juſtices may not 


(i) Vide Cobat's caſe ſupra, p. 161. in net. (i) 2 Co. Inflit. p. 387. 
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proceed upon them, 4 E. 4. 31. a. 8'E. 4.5.6. (*) 
and 2. That they be by indenture, and under the ſeals 
of the preſenters, according to the former ſtatutes. 

III. Indictments taken in the county of Lancaſter be- 


ing out of the ſame county, or taken in any other county 
againſt inhabitants of the' county of Lancaſter, ought to 
be by twelve men, and each indictor to have lands or te- 
nements of the yearly value of 5/. by the ſtatute of 33 H. 
6. cab. 2. ). | wy | 

IV. T 4 * murders, c. committed in the king's 
palace, the ſtatute of 33 H. 8. cap. 12. hath appointed, 
that twenty-four of the king's yeomen officers of the 
cheque-roll of the king's houſe ſhall be returned to make 
2 and the trial to be by a jury of the gentlemen 
officers. 

v. Concerning inquiries to be made before juſtices iti- 
nerant, the courſe was this: There firſt went out the writ 
of the common ſummons of the eyre, directed to the ſhe- 
riff to ſummon de qualibet villa quatuor homines et præpoſi- 
tum, et de quolibet burgo duodecim legales burgenſes, to be 
at the day and place for the eyre, and upon that day the 
ſheriff and lords of liberties were to return the names of 
the bailiffs of their hundreds and liberties, and thoſe 
bailiffs were ſworn to ele& two men in their ſeveral hun- 
dred, and preſent their names to the court, and theſe two 
hundreders for each hundred were to chooſe of themſelves, 
and the reſt of their ſeveral hundreders reſpectively, ordi- 
narily ſixteen, or ſometimes only twelve, who were ſeve- 
rally ſworn upon inquiries and preſentments of things 
done within their hundred, as ſo many grand has » 
for every ſeveral hundred, and the twelve returned for 
each borough were the grand inqueſt for the borough ; 
this cauſed a vaſt and chargeable attendance upon the 
courts in eyre, and hath been long diſuſed, and therefore 
| ſhall not ſay more of it. | | | 

VI. Concerning the chooſing and returning of the 
grand jury before juſtices aſſigned to keep the peace, oyer 
and terminer, and gaol-delivery, I ſhall be ſomewhat more 
large; becauſe, before theſe juſtices, ordinarily, criminal 
and capital cauſes are heard and determined. 


Vor.. 4 5 . Upon 


Jide ſupra, p. 71. (+) Part I. p. 286. 


fore the ſheriff or juſtices againſt any perſon inhabit- 


I 
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Upon the ſummons of any ſeſſion of the peace, there 
goes out a precept either in the name of the king, or of 
two or more juſtices of peace, directed to the ſheriff, that 
non omittas propter aliquam libertatem in balliva tud, quin 
eam ingrediaris, et venire fac tali die ac loco viginti qua- 
tuor liberos et legales homines de quolibet hundreds in ballivi 
tud, tam infra libertates, quam extra, ad faciendum et ex- 
equendum ea que ex parte domini regis tunc et ibidem ei; 
injungantur, and a ſcire # to all coroners, conſtables, 
and bailiffs, &c. to be there at that day. Lamb. Lib. II. 
G ä 
and according to others, Venire fac viginti quatuir 
liberos et legales homines de quolibet hundredo in balliv tu, 
quorum quilibet babeat 408. per ann. liberi tenementi ad 
minus, venire fac etiam viginti quatuor tam milites quan 
alios p_ et legales homines de corpore com tui,  quorun 
quilibet habeat 40 8. de terris et tenementis liberi tenementi, 
ad inguirend ſuper its, que ex parte domini regis ad tum 


cet ibidem eis injungerentur, præmunientes, omnes juſticiariu 


ad pacem, — Sc. Crompt. /. 212. a. 

And in caſes of commiſſions of oyer and terminer, and 
gaol-delivery, Quod non omittas propter aliguam liberta- 
tem, quin eam ingrediaris, et venire fac' tam viginti quatun 
probes et legales homines de quolibet hundreds com preditt, 
ad inguirendum, præſentandum, faciendum et exeguendum u 
omnia, que ex parte domini regis tunc et ibidem eis injungt- 
rentur, quam altos viginti quatuor probos et legales homine 
de com prædictꝰ ad faciend juratam inter dominum regen 
et priſones prædictos, &c. Co. Entr. f. 55. a. 

Upon this precept the ſheriff is to return er aer 
or more out of the whole county, namely, a conſiderable 
number out of every hundred, out of which the grand 
inqueſt at the ſeſſions of the peace, oyer and terminer, d 
gaol-delivery, are taken and ſworn ad inquirendum pro dr 
mino rege et corpore comitatis, (not as antiently in eyre, 1 
kind of grand inqueſt out of every hundred); but it 
ſome counties, which conſiſt of gildable and ſuch fran 
chiſe, where antiently ſeveral juſtices of gaol-deliver 


ſat, as in Suffolk (*), there are two grand juries, * 
a ; 116 


((% Vide ſupra, p. 26. 
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the gildable, another for the franchiſe, becauſe there are 
two ſeveral commiſſions of gaol-delivery. 


tices aſſigned, there are ſome things conſiderable. 

They muſt be * et legales homines, and therefore if 
any one of the indictors be outlawed, tho in a perſonal ac- 
tion, it is a ſufficient plea to avoid the indictment; 11 H. 
4. 41 b. M. 4 Car. B. R. Croke, p. 134. Sir William Wi- 
thipole's caſe, and the ſtatute of 11 H. 4. cap. 9. hereafter 
mentioned fortifies this, de quo infra. | 

And therefore if any of them be attainted in a conſpi- 
tacy, or decies tantum, or of perjury, or outlawed in any 


they are not to be indiftors, becauſe in law they are not 
probi et legales; Lamb. Fuſtic. 391. 2 1 

Touching their annuus cenſus, I do not find any thing 
determined, but frecholders they ought to be. The ſta- 
tute of 2 H. 5. cap. 3. that requires jurors that paſs upon 
the trial of a man's life, to have 40s. per ann. freehold, 
hath been the meaſure by which the freehold of grand. 


4 WY jurymen hath been meaſured in precepts of ſummons of 
4 ſeſſions (+). | 3 a 2 3 | 
a By the ſtatute of 11 H. 4. cap. ultimo, reciting, that 
7, inqueſts had been formerly returned of perſons outlawed, 
fed to ſanctuary for treaſon or felony, Ic. enacts, That 
„no inditments be made by ſuch perſons, but by the in- 
ns a © queſt of loyal ſubjects returned by the ſheriffs or bai- 


„ lifs duly; without denomination of any ,perſon; but 
« only by the ſworn bailiffs and miniſters 6f the ſhetiff 
and if any indictment be otherwiſe taken, it be void.“ 
able Upon this ſtatute it hath been reſolved in Sir William 
and /ithipole's caſe, above cited, 1. That it extends to co- 
„ oners inqueſts. 2. It is a good plea upon this ſtatute, 
2 dr WW bat one of the indiQtors is outlawed in a perſonal action, 


-, 1 Ws ell as of felony, or that any of the jurors were impan- 


it in WW "<!!ed at the denomination, of any, contrary to this ſtatute. 
fran- By the ſtatute of 3 H. 8. cap. 12. it is enacted, That 


wen “ the juſtices of gaol-delivery, and juſtices of peace, 


ie (ol hereof one of the grorum, in open ſeſſions, may re- 
the “ orm the pannels returned by the ſheriff, (which be 
L 2 * 


(+) Vide infra, p. 272. in notis. 


Now touching the grand jury thus returned before juſ- 


perſonal action, or attaint of felony, or in a præmunire, 


155 
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« not at the ſuit of the parties), by putting to, and tak. 
« ing out the names of the perſons returned, and ſhall 
« command the ſheriff to return the ſame accordingly, 
« upon pain of 20/. and the king's pardon to be no by 
* to the 1 


This act extends not 2 to pannels of grand inqueſt 
returned, but alſo to pannels of the petty jury, common- 
ly called the jury of life and death, which may be re 
Grad by the juſtices according to this act, and the ſhe- 
riff is bound to return the pannel ſo reformed. 
The grand inqueſt returned the firſt day of the ſeſſions, 
and ſworn, commonly ſerves the whole ſeſſions of the 
peace, oyer and terminer, or gaol-delivery ; yet the court 
may command another grand inqueſt to be returned and 
ſworn, which is done accordingly upon two occaſions. 
1. If before the end of the ſeſſions, the grand jury ha- 
ing brought in all their bills, are diſcharged by the court 
and after that diſcharge, either ſome new felony, or other 


miſdemeanor is committed, and the party taken and 


brought into gaol ; or if after the diſcharge of the grand 


inqueſt, ſome offender be taken and brought in during 


the ſeſſions. In the former caſe, there is a neceſſity to 
make a ſpecial record of the adjournment of the ſeſſion 
from day to day, becauſe otherwiſe the whole ſeſſions ar 
in ſuppoſition of law only the firſt day, and therefor 
without the entry of ſuch adjournment, the offenſe andpro 
ceedings will be, in ſuppoſition of law, after the ſeſſion 
ended, and ſo the proceeding will be erroneous (*): th 
was the caſe of Sampſon (A), who being arraigned ani 
tried for a murder committed after the firſt day of ti 
ſeſſions, and before the ſeſſions ended, for want of ent) 
of an adjournment it was ruled erroneous, And the ſam 
is to be obſerved, if upon record it appears, that tit 
2 inqueſt was returned after the firſt day of the { 
ions, unleſs an adjournment be entered of record. 

2. The ſecond ordinary inſtance of a new grand ju 
returned, is upon the ſtatute of 3 H. 7. cap. I. name) 
a grand inqueſt impannelled to inquire of the conct# 

ment of another grand inqueſt, upon which defaults p 


ſented, the former grand inqueſt is to amerced; 
1 


(*) Supra, p. 24. (4) W. Janes, 420. 
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this, tho it mentions only an inqueſt thus to be taken by 
Juſtices of peace, yet it extends to the king's bench, and 
hath been practiſed there accordingly in my knowledge, 
and poſſibly at the ſeſſions of oyer and terminer and gaol- 
delivery, tho that can rarely come in queſtion, becauſe 
the ſeffions of the peace ordinarily accompanies thoſe 
commiſſions, | | 

And this is the proper and legal way of puniſhing the 
grand inqueſt, if they refuſe to preſent ſuch things as are 
within their charge, and for which they have probable 
evidence to make a preſentment ; but of this more in the 
next chapter, 


CHA mn 


Concerning the demeanor of the grand inqueſt, in relation 
to their preſentments. | 


HE coroners inqueſt may, and muſt hear evidence , Blackſ. 
of all hands, if it be offered to them, and that upon Com. ch, 
oath, becauſe it is not ſo much an accuſation or an in- 23. p. 393- 
dictment, as an inquiſition or inqueſt of office, quomoeds — 
J. S. ad mortem ſuam devenit, tho it be alſo true, 2 the index t 
offender may be arraigned upon that preſentment. 2 Hawk, 
But the grand inqueſt before the juſtices of peace, gaol- P. C. tit. 
delivery, or oyer and terminer, ought only to hear the Juror. 
evidence for the king ; and in caſe there be probable evi- 
dence (a), they ought to find the. bill, becauſe it is but 
an accuſation, and the party is to be put upon his trial 
afterwards, | 
If a bill of indictment for murder, or other capi- 
tal offenſe be preſented againſt A. if upon the hearing the 
king's evidence, or upon their own knowledge of the in- 
I. 3 - credibility 


(a) This fame doctrine is laid heunanſwerablyſhews, that a grand- 
cown by C. J. Pemberton, in the jury ought to have the ſame perſua- 
caſe of the earl of Shaftſdury, State ſion of the truth of the indictment, 
Tr. Vel. III. p. 415. Vide tamen Sir as a petty jury, or a coroner's in- 
Jun Hazoles remarks on that caſe, queſt : wide ſupra, p. 61. 

Nate Tr, Vel. IV. p. 183. wherein » 
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 defendends, and accordingly return the bil} ſpecially, tic 
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credibility of the witneſſes they are diſſatisfied, they may 
return the bill ignoramus. | Eras 
II A. be killed by B. ſo that it doth conſtare de per- 
fond occiſi et occidentis, and a bill of murder be preſented to 
them, regularly they ought to find the bill for murder, 
and not for manſlaughter, or ſe defendends, becauſe other- 
wiſe offenſes may be ſmothered without due trial ; and 
when the party comes upon his trial, the whole fact will 

examined before the court and the petty jury, and in 
many caſes it is a great diſadvantage to the party accuſed 
(*). For if a man kills B. in his own defence, or per ir- 
fortunium, or poſſibly in executing the proceſs of law 
upon an aſſault made upon him, or in his own defenſe 
upon the highway, or in defenſe of his houſe again? 
thoſe that come to rob him (in which three laſt caſes it 
is neither felopy nor forſeiture, but upon not guilty 
Pleaded he ought to be acquitted), yet if the grand in- 
queſt find an ignoramus upon the bill, or find the ſpecial 

atter, whereby the prifoner is diſmiſſed and diſcharged, 
22 nevertheleſs be indicted for the murder ſeven years 
after. . 5 
But if the grand jury had found the bill for murde 
(yea or for manſlaughter), and the party pleading not 
guilty, the ſpecial matter. is given in evidence, and the 
petty jury find the ſpecial matter; (or in the three [af 
caſes find him not guilty, as they may) this acquittal 
upon this finding will be a good plea of autrefoits acqui, 
and he ſhall never be arraigned for it again. 

If a bill be againſt A. for murder, and the grand in- 
queſt upon the evidence before them, or their own knov- 
ledge be ſatisfied that it was but per infortunium, or .. 


court may remand them to conſider better of it, or mi 
hear the evidence at the bar, and accordingly direct the 
3 inqueſt; but I have known 6 jo e blamed tv 
etting a fine upon the grand inqueſt for ſuch a retur!, 
becauſe in truth it comes not up to felony, _ | 
But if a bill goes out againſt B. for murder, and it dott 

conſtare de perſona occidentis, may the grand inqueſt 5 
l \ ie 


(*) Notwithſtanding this, accord- a man, ought to be framed as b 
ing to lord Coke, 9 Co: 119. a. in- the truth as may be. 
dictments, which concern the life cf 1 
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the bill for manſlaughter, and ignoramus for the murder? 
and is the court bound to receive ſuch a return? | 
In this caſe, of all hands it is agreed (5), that the grand 
jury is to blame, becauſe they take upon them to anti- 
cipate the evidence that is to be given to the petit jury, 
and ſo determine matter of law, which belongs to the 
court to determine, and by this means many murders 
may eſcape under the diſguiſe of manſlaughter, and ſo 
eſcape with their clergy. | 
Some therefore have made it a practice to ſet a fine 


upon the grand jury in this caſe, and it hath proceeded. 


ſo far, as to fine petit juries alſo in ſuch like caſes ; 
whereof hereafter. 

That which I think herein, and in other concealments 
of grand inqueſts, is as follows, viz. 3 

1. That the court may receive ſuch a return from the 
grand inqueſt, and it is a matter of diſcretion, eſpecially, 


if upon inquiry from the indictors or witneſſes, or upon 


view of their examinations it doth plainly appear, that 
the crime amounts to no more. 

2. That barely upon ſuch a return no fine can be 
ſet upon the grand inqueſt, unleſs the evidence to the 
grand inqueſt be given àt the bar in the preſence of the 
court; for otherwiſe the court cannot underſtand, whe- 
ther the grand inqueſt doth well or ill in ſuch cafe. 

3. That if the evidence to the grand inqueſt be given 


at the bar upon an indi&ment in the king's bench, and 


the grand inqueſt will not find a bill according to the 
direction of that court; as for inſtance, will find a 
man guilty only ſe defendendo, or of manſlaughter, when 
it is murder, that court may ſet a fine upon the grand 

| inqueſt, 


(b) This is far from being agreed 
of all hands, for ſuch an anticipation 
of the evidence by the grand jury is 
what they cannot avoid, they be- 
ing bound by their oath as much as 
the petit jury, to preſent the wwhol 
truth and nothing but the truth; nor 
do they in this caſe ſo properly de- 
termine matter of law as matter of 
ſact; for whether murder or not de- 
pends upon a preconceived malice, 
which (tho it is to be preſumed, 
where no provocation appears, is 
matter of fact, and proper for the 


conſideration of a jury ; and tho 
judges have ſometimes fined jurors 
for not finding ſuch bills for murder, 
yet ſuch proceedings have been ge- 
nerally cenſured, as in caſe of 
Sir H. Wyndham, and others, P. 19 
Car. 2. who were fined by Keeling, 
C. J. for not finding a bill of mur- 
der, albeit they were ſatisfied the 
man died by the hand of the party 
indicted; but upon complaint in 
parliament, the chief juſtice was 
fain to ſubmit, 2 Keb. 180. 


HISTORIA PLACITORUM CORON. 


inqueſt, and ſo it hath been practiſed; for it is the high · 
eſt court in England of ordinary juſtice, eſpecially in cri- 
minal cauſes. ; 

4. That if the juſtices of ayer and terminer, or goal- 
delivery having heard the-evidence at the bar, the grand 
inqueſt will not find according to their directions, the 
juſtices may not bind them over by recognizance into the 
kiog's bench, and upon an information againſt them they 
may be fined. | 

5. That in ſuch a caſe juſtices of peace, oyer and ter- 
miner, or gaol-delivery may, according to the ſtatute of 
3 H. 7. cap. 1. impanel another inqueſt to inquire of 
their concealments, and thereupon. ſet fines upon them, 

6. But in-my opinion fines ſet upon grand inqueſts by 
juſtices of the peace, «yer and terminer, or gaol-delivery 
for concealments or non-preſentments in any other man- 
ner, are not warrantable by law ; and tho the late prac- 
tice hath been for ſuch juſtices to ſet fines arbitra- 
rily, yea not only upon grand inqueſts, but alſo 
upon the petit jury in criminal cauſes, if they find 
not according to their directions, it weighs not 
much with me for theſe reaſons; 1. Becauſe I have ſeen 
arbitrary practice ſtill go from one thing to another, the 
fines ſet upon grand inqueſts began, then they ſet fines 
upon the petit juries for not finding according to the di- 
rections of the court; then afterwards the judges of niſ 
prius proceeded to fine jurors in civil cauſes, if they gave 
not a verdict according to direction even in points of 
fact; this was done by a judge of aſſize (c), in Oxford 
ſhire, and the fine eſtreated; but I, by the advice of moſt 
of the judges of England, ſtaid proceſs upon that fine; 
the like was done by the ſame judge in a caſe of bui- 
glary, the fine was eſtreated into the Exchequer ; but by 
the like advice I ſtayed proceſs; and in the caſe of Mag- 
ſtaff (d), and other jurors fined at the Old Baily, for 81 
ing a verdi& ee, to direction, by the advice of al 
the judges of England (only one diſſenting), it was ruled 
to be againſt law: but of this hereafter (e). 2. My ſe⸗ 
cond reaſon is, becauſe the ſtatute of 3 H. 7. cap. 1. pre- 
ſcribes a way for their fining, which would not have __ 


(c) Juſtice Hide at Oxford, Vaugh, 145. (d) Vaugh, 153. (e] Cop. 4% 
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jr they had been arbitrarily ſubje& to a fine before, 3. It 
1 of fry ill conſequence, for the privilege of an Engliſb- 
man is, that his life ſhall not be drawn in danger withont 
due preſentment or indictment, and this would be but a 
ſlender ſcreen or ſafe-guard, if every juſtice of peace, or 
commiſſioner of oyer and termrner, or gaol delivery, may 
make the grand jury preſent what he pleaſes, or other- 
wiſe fine them; and there is no parity. of reaſon or ex- 
ample between inferior judges and the court of king's 
Bench, which 1s the ſupreme png court of juſtice in 
ſuch caſes ; and thus far concerning fining of grand in- 


queſts (f). 


ed, the revealing or diſcloſing whereof was heretofore 
taken for felony, 27 A/. 63. but that law is antiquated, 
it is now only fineable ; if there be thirteen pr more ot 
the grand inqueſt, a preſentment by leſs than twelve 
ought not to be; but if there be twelve aſſenting, tho 
ſome of the reſt of their number diſſent, it is a good pre- 
ſentment; for if twelve agree, it is not neceſſary for the 
reſt to agree. Lamb. K 400. N 

But in caſe of a trial by the 2 jury, it can be by no 
more nor leſs than twelve, and all aſſenting to the ver- 
dict (g), accordingly it was adjudged, M. 42 E. 3. Rot, 


They are ſworn to keep the king's counſel undi ſcover- 


but eleven indictors. 


(f) The court of king's bench, it 
is true, may much more ſafely be 
truſted, than other inferior courts, 
but yet our author's arguments do 
ufficiently evince, that no court 

hatever ought to have ſuch a pow- 
r of making juries find what they 
pleaſe, nor has the law veſted ſuch 

power in any court; for as to 
tter of fa, the jury are the ſole 
udges, and herein are to be guided 
ntirely by their own judgments 

d conſciences ; indeed in matters 
ff law, the court is the proper 
udge, and the jury are not to find 
ontrary to their direion 3 but 

en here they are not bound to 
low the direction of the court, but 

they cannot aſſent thereto, ought 

d find the fact ſpecially ; indeed 
dere the fact is agreed, if they will 


16. Suff. Rex (A), the judgment was reyerſed, becauſe 


But 


obſtinately find matter of law con- 
trary to the direction of the court, 
there may be ſome reaſon why they 
ſhould be fined, See Hood's caſe, 
Kelyng 50. but barely finding mattet 
of fact againſt the direction of the 
court, is not ſufficient cauſe to fine 
a jury, Buſbell's caſe, Vaugh. 153. 
and this diſtinction is founded on the 
antient maxim of the common law 
ad guaſtionem juris non reſt ondent ju- 
ratores, ſed judices; ad quzſtionem 


fucti non reſpondent judices, ſed jura- 


toren. Co, Lit, F. 366. libres ibi. 
(g) See the inconveniencies here- 
of, Pref. to State Tr, p. 7. 
(%) This caſe proves nothing as to 
the petit jury, it being an indict- 
ment on the coroner's inqueſt, as 
appears by the record, which is as 
follows : Jan Cobar of Ipſtoich, 
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aſſented to by twelve, but otherwiſe it is in caſe of a pre- 
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But if a preſentment be delivered into a court of ſeſ- 
ſions, and received, no amercement lies, that it was not 


ſentment by a leet, for the party diſtrained, c. may aver 
that it was not preſented by twelve. 45 E. 3. 26. b. B. 
Leet 7. 

The indiQors are preſumed in law to be indifferent, 
unleſs the contrary appears; 1. Becauſe returned by the 
ſheriff, 2. Becauſe ſworn by the court to preſent, and 


therefore ſhall never be char 
any conſpiracy before their 


acquit. 7 H. 4.31.6. 19 H. 6. 19. a. 
by R. Th. it is a good replication to ſay, he procured 
himſelf to be returned of the grand inqueſt. 

If a bill of indictment be for murder, and the grand 
jury return it billa vera quoad manſlaughter, et ignoramu 
.quoad murder, the uſual courſe is in the preſence of the 
grand jury to ſtrike out malitioſe et ex malitia ſud precgi- 
tata and murderavit, and leave in ſo much as makes the 
bill to be but bare manſlaughter, and ſo to receive it. 

But the ſafeſt way is to deliver them a new bill for man- 
flaughter, and they to indorſe it generally billa vera; fat 
the words of the indorſement make not the indictment, 
but only evidence the aſſent or diſſent of the grand in- 


ed by writ of conſpiracy for 


eing ſworn, tho the party be 
But 21 E. 3, 13 


queſt, it is the bill itſelf is the indictment when affirmed 


« was indicted by the coroner's in- 
« queſ}, conſiſting only of eleven, 


« qudd die Sabbati prox' ante feſtum ' 


« Sancti Petri ad vincula anno regni 
« regis, E. 3. poſt conqueſtum tri- 
« ceſimo quinto inſultum fecit Jo- 
c Lanni le Swwon ſervienti Prioris 
« ſanctæ Trinitat, Gippezvici in ſu- 
ce burbio liberat* ville prædictæ in 
« quodam campo juxta Tromons' 
« Hegg & dictum Jabannem le Son 
« j bidem cum quadam armã vocat' 
« Sparth* precii quatuor denar. 
« verberavit felon* de qua quidem 
« verberatione dictus 
« Swon moriebatur, ſed languebat 
« à dicto die Sabbati prox” ante ſeſ- 


« tum Sancti Petri ad vincula uſque 


« ad diem Jovis tunc prox” ſe- 
« quent;” the which indictment was 
afterwards in Mich' term anno 42 of 


the ſame reign moved into the 


cbannes le 


And 


king's bench, “& continuato ind if 
© proceſſu verſus prefat' Johame b 
« ufque a die Paſchæ in xv dies 1 A 
« no regni regis nunc Anglie qu 


« drageſimo tertio, ad quem dim / 
« coram domino regi apud Wy# f 
« yenit prædictus Johannes Cad in 
« per man', & viſo & diligent? in 
* examinato per cur* indiftameni = 
« prædicto, pro eo quod compet 

« eſt in eodem, quod fuerunt ud th: 
t undecim juratores tantùm in 2 the 
« quiſitione preedictà, ubi in qui R, 
© bet inquiſitione de jure fore & | 
« berent xii jurati, & fic vida 1 


« cur', quod indictamentum p 
« dictum minus ſufficiens eſſ * 
66 præfat' Jebannem Cobat ulteis 
« inde ponere reſponſur. ® 
idem Johannes Cobat ad pris 
« eat inde fine die, ſalvo ſen 
jure regis, &c,” 
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And ſo in like caſes, where the bill contains two offenſes, 
as burglary and theft, forcible entry and detainer. H. 4 
Fac. B. R. Yelverton 99 Ford's caſe. r 

The grand jury are ſworn ad inguirendum pro cor pore co. 
mitatis, and therefore regularly they cannot enquire of a 
fact done out of that county for which they are ſworn, 
unleſs ſpecially enabled by act of parliament, but only in 
ſome ſpecial caſes. Mich.g Car. B. R. Bell's caſe. 

If a man had been ſtricken in the county of A. and had 
died in the county of B. the offender had not been indict- 
able of murder, &c. in the county of A. becauſe the 
death was in the county of B. neither had he been in- 
dictable in the T of B. becauſe the ſtroke was given 
in the county of A. but by the ſtatute of 2 & 3 E. 6 cap. 
24. he may be indicted in the county where the party 
died, tho the ſtroke were in another county; and alſo 
the offender ſhall be tried there, but an appeal may be 
brought in either county. 7 Co. Rep. 2. a. Bulwer's caſe. 

So if 4, had committed a felony in the county of D. 
and B. had been acceſſary before or _ in the county 
of C. E. could not have been indicted as acceſſary in ei- 
ther county at common law, but by that ſtatute he is in- 
dic able, and ſhall be tried in the county where he ſo be- 
came acceſſary. Stamf. P. C. Lib. I. cap. 46. 

So if a ſtroke were given ſuper altum mare, and the 


party came into the body of the county, and there died, 


this is caſus _ and the party is neither indictable 
by the jury of the county where he died, nor before the 
—_— by the ſtatute of 28 H. 8. cap. 15. Co. P. C. cap. 
1. p. 48. | 
If A. robs B. in the county of C. and carries the goods 
into the county of D. A. cannot be indicted of robbery 
in the county of D. becauſe the robbery was in another 
county; but he may be indicted of larceny or theft in 
the county of D. becauſe it is theft wherever he carries 
the goods ; the like law in appeal, 4 H. 7. 5 b. 7. Ce. 
Rep. 2. a. Bulwer's Bol | | 

But by the force of | ſome acts of parliament, treaſons 
and felonies committed in one county may be indicted 
and tried in another county. | 

By the ſtatute of 33 H. 8. cap. 23. upon examination, 
3 in that ſtatute is provided, treaſons, miſpriſions of 

| treaſons, 


— _— 

* 2 Salk rior 
- ff 4 F 
* = — 


164 


HISTORIA PLACITORUM coRONx. 


treaſons, and murders committed in any place within the 


| king's dominions, or without, may be enquired of, heard 


and determined, in any county where the king by his 
commiſſion ſhall appoint. | 

This ſtatute, at leaſt as to the trial of treaſons and mil. 
priſions, is repealed by the ſtatute of 1 & 2 P. & M. ch. 


10. Stamf. P. C. Lib. II. cap. 26. fol. 89, 90. Co. FP. C. cap. 2 


P. 27. 


But it ſeems that ſtatute ſtands in force as to indid- 
ments and trials of murder, the circumſtances required by 
that ſtatute being obſerved. ; | 

By the ſtatute 35 H. 8. cap. 2. becauſe ſome doubt 
was conceived, whether foreign treaſons committed out 
of this realm might be enquired of, heard and deter 
mined within the realm, it is enacted, that ſuch offenſe: 
ſhall be enquired of, heard and determined in the king 
bench, or in ſuch counties where the king ſhall iſſue hy 
commiſſion by the good men of the ſame county. 

This ſtatute ſtands in force, not repealed by 1 & 27 
& M. cap. 10. Co. P. C. cap. 2. p. 24. 

By the ſtatute 27 Eliz. cap. 2. treaſons by prieſts of 
Jeſuits coming into England, and felony for receiving 
them; and by the ſtatute 1 Fac. cap. 11. felony for tak- 
ing a ſecond huſband or wite, the fn living, are inquir- 
able and determinable where the offender is apprehended; 
the like for felony in exportation of wools, by the ſtatute 
of 14 Car. 2. cap. 18, But yet it was held at common 
law, that treaſon in adhering to the king's enemies be 
yond the ſea, was inquirable and triable where the offer- 
der had lands, vide Coke ſuper Littleton, Set. 440. p. 261. 
b. 5 R. 2. Trial 54. but this is now ſettled by the ſtatute 
of 35 H. 8. cap. 2. vide Co, P. C. cap. 1. p. 11. 

If A. by reaſon of tenure lands in the county of B 
be bound to repair a bridge in the county of C. if the 
bridge be in decay, he may be indicted in the county o 
C. that he is bound ratione tenure of lands in the count) 
of B. to repair the bridge. 5 H. J. 3. 3 E. 3. Aſiſe446 
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c H A P. XXII. 


Concerning the forms of indictments in caſes capital, and 
firft touching the form of the caption returned upon a 
certiorari. 3 TN 


T will be a buſineſs of too much length, and beſides 

my intention to treat of all indictments in caſes cri- 
minal, but I ſhall confine myſelf. only to thoſe that are 
capital. | | 5 

Tonchieg the forms of inditments, there are two things 
conſiderable : 1. The caption of the indictment: 2. The 
indictment itſelf. | 

The caption of the indictment is no part of the indict- 
ment itſelf, but it is the ſtyle or . or return that 
is made from an inferior court to a ſuperior, from whence 
a certiorari iſſues to remove; or when the whole record is 
made up in form, for whereas the record of the indict- 
ment, as it ſtands upon the file in the court, wherein it 
is taken, is only thus: Furatores pro domino rege ſufer ſa- 
cramentum ſuum preſentant, when this comes to be return- 
4 _ a certiorari it is more full and explicite, viz. in 
this form : 


Norff. Ad generalem ſeſſionem pacis tent” apud S. in 
comit prædicto 5 die Oclobrit amo regni, &c. 25 
coram A. B. C. D. et fociis ſuis juſliciariis do- 
mini regis ad pacem dicli domini regis in comit” præ- 
dict conſervand*, necnon ad divers felonies tranſ- 
greſs et alia malefafia in eodem comitat” audiend 
et terminand” aſſignatis, per | ſacrament” E. F. G. 
H. &c. proborum et legalium hominum comit® 
predifP jurat' et onerat ad inguirend pro ditto 
domino rege et pro corpore comit” prædic! exiſlit 
pre ſentatum. 


1. Firſt, 
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t. Firſt, The name of the county muſt be in the mar: 
gin of the record, or repeated im the body of the caption. 

2. The court where the preſentment is made, muſt he 
expreſſed, viz. ad generalem ſeſſionem pacis, & c. or ad ge- 
neralem gaolæ regis deliberatianem, & c. 

3. It muſt appear where the ſeſſion was held, and that 
the place where it was held is within the extent of the 
commiſſion, and therefore if Dar ſet be in the margin, ani 


the caption be ad generalem ſeſſionem pacis tent” apud S. and 
ſays not in comitat prædicto, it is 8 H. 42 Eliz. B. 


R. Ludlow's caſe, Croke, n. 10. p. 738. P. 40 Eliz. B. R. 
Croke, n. 4. p. 606. Child's caſe; ſo if weſt-riding in c. 
mit” Eborum be in the margin, and caption be apud 8. in 
comit.” predifto, it ſhall be quaſhed, becauſe it doth nat 
ſay apud S. in weſt-riding in comitati prædic T. 5 Fu, 
B. R. and P. 9. fac. B. R.T horny's caſe, Croke, u. 6. þ. 
276. | | | 
4. The juſtices names, H. 42 Eliz. B. R. Ludlow's caſe. 

But it is not neceſſary to name all the juſtices by name, 
but the reſt may be ſupplied by the words (et ſociis ſui, 
&c.) But ſo many are fit to be named as are enabled by 
their commiſſion to hold a ſeſſion, and the return of the 
caption is ſuppoſed to agree with the title of their ſeſſions, 

5. The title of their authority, as ju/{ic* ad gaolam domin 
regis com” praditÞ deliberand”. 

And note, that if there be a ſeſſion by three commiſ- 


ions, as of gaol-delivery, oyer and ferminer, and the 


peace, if it be returned at a ſeſſion holden before them, 
and the record be made up, as upon all three commiſſions, 
if they have juriſdiQion to take the indiAment but by one 
of thoſe, it is good, tho not enabled to take it by the 

Tent” coram fuſliciariis ad pacem, without ſaying newt 
ad divers” felonias, & c. audiend et terminand aſſignatis, | 
not good to remove an indictment, becauſe tho that clauſe 
be uſually added to all commiſſions of the peace, yet the] 
are not thereby juſtices of oyer and ferminer, and that 


clauſe ought to be added to their return, becauſe without 


that clauſe they cannot proceed by inditment; 22 E. 4 
12. 3. 2. R. 3. 9. 4. 5. 8 


Aut 
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And altho in all "commiſſions of oyer and ferminer, gaol- 
uorum, Without which there can be no ſeſſion held, yet 


any of them, or which of them are of the quorum, but ge- 
nerally as before, for it is ſufficient, if de facto the ſeſſion 
be held before him or them that are of the quorum, tho 
not ſo mentioned in the return, and ſo is the alas) courſe. 
But it ſeems, that if an act of parliament doth expreſs- 
ly limit, that ſuch or ſuch an offenſe ſhall, be heard and 
determined before two or more juſtices of the peace, &c. 
whereof one to be of the quarum, the caption of ſuch an 


A. is of the quorum, as is uſed in the return of orders 
made by two juſtices touching baſtard children upon the 
ſtatute of 18 Eliz. cap. 3. becauſe the act of parliament 
preciſely limits one to be of the quorum, and therefore 
muſt be purſued. 


ſacramentum. 

7. It muſt name the jurors that preſented the offenſe, 
and therefore a return of an indictment or preſentment per 
acramentum A. B. C. et D. et aliorum is not good, for it 
may be the preſentment was by a leſs number than twelve, 


in which caſe it is not good. H. 41 Eliz. B. R. Croke, n. 


6. Cyyncard's caſe, p. 654. and it ſeems to me, that all 
te the names of the jurors ought to be returned; for the 
party indicted may have an exception to ſome or one of 


them, as that he is outlawed, in which caſe the indict- 
ment may be quaſhed by plea, tho there be twelve be- 
ſides without exception; for poſſibly that one, who is 
not legalis home, may influence all the reſt, and ſo vi- 
tiate the whole indictment. | | 

8. They muſt be returned to be prob! et legales homi- 
nes, and de comitati prædiclo, andthis holds as well in 


her che caſe of the coroner's inqueſt, as of other indictments 

that WR — P. 20 Jac. E. R. Croke, 2. Oih's caſe, 

hout 35. 5 

1 9. It ſeems requiſite alſo to add this clauſe, onerati et 
ſurati ad inquirendum pro domino rege et pro corpore comit” 

edi ; and if it be a preſentment by the grand jury of 


Ao | a li- 


delivery, and of the peace, there be ſome that are of the 


in the caption there need not be any mention, whether 


indictment of ſuch an offenſe ought to mention, whereof 


6. It muſt return, that the indictment was made per 
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a liberty, ad inquirand' pro domino rege & pro libertate de d. 
vel rapd de 8. | | | 

10. It concludes gui dicunt, and ſays not ſuper ſacrs 
ment, & c. or preſentatum exiſtit, and ſays not per ſacre 
mentum, & c. preſentatum exiſtit, it ſhall be quaſhed, for 
their preſentment muſt be upon oath, and fo returned; 
ſo ruled T. 23 Car. 1. B. R. 5 

And thus far for the caption of the indictment, where, 
note 1. That if the caption be faulty in the form, yet the 
ſame term it may be amended by the clerk of the aſſiſe, 
or the peace, but not in another term. 

2. But in another term, the clerk that returns it ſhall le 
fined for his informal return. | 


lt. = OO = "II WY . a ate "I 
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Concerning the body of the indictment in caſes capital, a 
the ſeveral parts thereof, and the forms requiſite therein. 


HIS is a large and uncertain title, and hard to be 
reduced to any certain orders; 1. Becauſe it bee 
parts of the indictment are many. 2. The ſtriQneſs l. 
quired in an indictment is great, becauſe life is in queſtion ¶ ¶ Li 
3. Therefore very nice and flender exceptions have ben \ 
of latter ages allowed, and they have been with too mud 
facility quaſhed and reverſed. 4. The circumſtances d 
fas and crimes are very various. 

Yet I ſhall endeavour to reduce this title to as mud 
certainty, and as good a method as I can, confining m, 
ſelf to capital cauſes, tho there be many things that wi 
ariſc equally applicable to cauſes of an inferior nature. 
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An indictment is nothing elſe but a plain, brief, and 
certain narrative of an offenſe committed by any perſon, 
and thoſe neceſſary circumſtances that concur to aſcer- 
tain the fact and its nature; and therefore I ſhall conſider 
1. Some generals that concern indictments in general. 


order. 5 | 
Among theſe generals, theſe will come to be confidered 


that follow : 
as all pleadings in the courts of law ought to be, and it 


guage, it is not capable of ſo many changes and altera- 
tions as happen in vulgar languages (a). 

If there 
thing contained in an indictment, it may not be ſupplied 
with general words and an Anglice. 


eat artes, Anglicè witchcraft, was quaſhed, becauſe there 


B. Dr. Lamb's caſe (6). 

Regularly, falſe Latin doth not vitiate an indictment, 
if yet the indictment be reaſonably intelligible, 5 Co. 7 1 
121. a, Long's caſe, M. 30 & 31 Eliz. Croke, n. 3. B. 
2 caſe (c), as prefato regina, where it ſhould be 
prefate. 

But if the words be words of art, and by omiſſion or 
miſplacing of letters, become inſignificant, they vitiate 
the indictment, as burgariter for burglariter, feloniter for 


o lic, murdredavit for murdravit; but burgulariter hath 
: the been held good, 4 Co. Rep, 39. ö. Brook's caſe, ibid. 41, 
fo“. Hayden's caſe, 5 Co. Rep. 121. a. Long caſe. H. 45 
tow Elz. B. R. Croke, n. 15. Ryle's caſe (d). 

much 

ces d 


(e) This is now altered by 4 Geo, be in a language capable of 
fa. cap. 26. 6 Geo. 2. cap. 6. which known and underſtood by the par- 
mudequires all indiaments, Me. to be ties concerned, whoſe lives and li- 
g m- the Engl tongue; for notwith- berties were to be affected thereby, 
t vi ling the excellency of the uſe (5) Ney 85. Latch 156. . Jon 
mentioned by the author, it 143. 
e. u thought to he of much greater (c) Cro. Eliz. 108. 
und importance, that they ſhould (4d) Cro. Elia. gao. 


2. I ſhall conſider the ſeveral parts of indictments in their 

I. Regularly, every indiẽtment ought to be in Latin, 
is of excellent uſe, becauſe it being a fixed, regular lan- 
a proper Latin word for any offenſe or 


Therefore an indictment, gqudd exercuit quaſdam diabo- 


is a proper Latin word for it, viz. Incantatio. M. 2 Car. . 
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i So if it makes the indictment inſenſible or uncertain, 
as if A. and B. be indicted for ſtealing, felonice cepit & 


aſportavit, where it ſhould be ceperunt, it ſhall be quaſh. 


ed, P. 42 Eliz. B. R. Lanes caſe (e); ſo in an indictment 
of murder, the ſtroke laid in ſiniſiro bracio, where it ought 
to be brachio, for it appears not where the wound was, 


the words being inſenſible. T. 31 Eliz. B. R. Webſter's 


caſe (. | 

Abbreviations that are uſual, are allowable in indi&- 
ments, as well as in other pleadings, and ſhall be con- 
ſtrued to the beſt advantage for the maintaining of the 
indictment, as if an indictment be maintainable upon one 
ſtatute or more, a concluſion contra formam ſtatut. in hv 
juſmodi caſu edit. & proviſ. ſhall be conſtrued fingularly 
or plurally, as makes beſt for the maintainance of the in- 
dictment (g). 1 | 

Figures to expreſs numbers are not allowable in indid- 
ments, tho ſometimes literal numbers be allowable in re- 
turns, but in indictments the numbers, whether cardina|, 
or ordinal, muſt be expreſſed in Latin. 

II. An indictment grounded upon an offence made by 
act of parliament, muſt by. expreſs words bring the o. 
fenſe within the ſubſtantial deſcription made in the act d 
8 and thoſe circumſtances mentioned in the 

atute to make up the offenſe ſhall not be ſupplied by the 
general concluſion contra formam ſtatuti. | 
And ſo it is, if an act of parliament ouſt clergy in cer. 
tain caſes, as murder ex maliti4 pracogitatd, robbery 
in or near the highway, ftabbing one not having ſtruci 
firſt, nor having a weapon drawn, tho the offenſes then 
ſelves were 'at common law, yet becauſe at common [av 
within clergy, they ſhall not be ouſted of clergy, tho 
convicted, unleſs theſe circumſtances, as ex malitra pre 
cogitata, or prope altam viam, & c. be expreſſed in the ir 
di & ment. 

But where an offenſe is made felony, or otherwiſe pu. 
niſbable by act of parliament, tho the indictment mul 
take in the circumſtances, which in the body of the ad 


make up the offenſe, yet if by proviſo in the ſame * 
N * Avg 0 


(% Cro, Elz. 754. 484. cap, 26. 6 G. 2. cap, 6. whi 
(f) By the name of Goſſen's caſe. prohibits all abbreviations in *. 
Cro. Eliz. 137. dictments, Cc. 


(8) This is alſo altered by 4 Geo. 
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or by any ſubſequent ſtatute, ſome caſes or circumſtances 
are exempted out of the act, the indictment need not 
mention and qualify the offenſe, ſo as to exempt it out of 
the proviſo, but the party ſhall have advantage of the po 
viſo by pleading not guilty,” and in the fame manner ſhall 
have advantage of the ſubſequent ſtatute to excuſe him 
by virtue of the ſtatute of 21 Fac. cap. 4. | 
If a ſtatute prohibits any act to be done, and by a ſub- | 
ſtantive clauſe gives a recovery by action of debt, bill, A 
plaint, or information, but mentions not indictment . 
the party may be indited upon the prohibitory clauſe, Aue fd 1 
and thereupon fined, but not to recover the penalty, as //, 4, -/ 
upon the Hatute of 3 Jac. cap. 5, 3 recuſants to 1 
baptize their children by a popiſh prieſt. H. 7. Car. B. 
R. per Cur”, but then it ſeems the fine ought not to ex- 
ceed the, penalty, P. 22 Car. B. R. College of Phyſicians, 
vide tamen M. 20 Fac. B. R. Croke, n. 4. Caftle's caſe con- | 
tra (V. 1 W ö 
' Bur if the a@ be not/peokiibitory, but'thly At if ux M 
perſon ſhall do ſuch a thing, he ſhall forfeit 5 J. to be re- iN 
covered by action of debt, bill, plaint, or information, bw 
he cannot be indicted for it, but the proceeding muſt be wy 
by action, bill, plaint, or information. P. 6 Car. B. R. 
Day's caſe, 1 5 | . 8 
fa man be indicted for an offenſe, which was at com- 99 
mon law, and concludes contra formam ftatuti, but in truth 
it is not brought by the indictment within the ſtatute, it 
ſhall be quaſhed, and the party ſhall not be put to anſwer 


it as an offenſe at common law. 


As if a man be indicted for drawing his dagger in the 4 
lay church upon J. S. contra formam ſtututi. viz. 5 E. 6. A 
tho cap. 4. but omits theſe words with an intent to ſirike, the 105 
a indictment ſhall be quaſhed, and the party not put to an- | 1 
in ſwer the aſſault at common law. P. 33 Eliz. B. R. Croke, 27 
n. 23, Penſlallo's caſe (i). r, d bY 
pu- So if a man be indicted for a riotous and forceable en- 9 
mult try contra formam ſtatuti, viz. 8 H. 6. cap. g. and the ſta- 69] 
at tute is miſrecited, he ſhall not be put to anſwer the of- 
tue, | M 2 fenſe 
of | 9 
whid C) Cre, Elix. 644. (i) Cro, Elia. 231, 


in . e 
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N fenſe at common law, but the indictment ſhall be quaſhed. 
þ M. 35 & 36 Eliz. E. R. Croke, n. 10. Hall and Gaven 
, (H, M. 41 Eliz. B. R. Croke, n. 10. Eden's caſe (I), yet 
1 vide M. 10 Car. Holme's caſe (m). A man indicted for 
felonious burning of a houſe, upon not guilty plead- 
ed, a ſpecial verdi& was found, it was adjudged no fe- 
lony, as the caſe was found, yet upon the ſame indiQ- 
ment he was adjudged to the pillory, and fined 5001. 
and bound to his good behaviour, but guere of that caſe, 
for it ſeems unreaſonable, becauſe being tried for felony, 
he hath not thoſe advantages for his detenſe, as if he were 
indi&ed only for treſpaſs (n); M. 10 Car. B. R. Croke, 
n. 3. vid. 2 E. 7. 10.6. 

- If a ſtatute be particular, it muſt be recited in the 
| 23 and proved by an examined copy upon the 
trial. 

But if a man be indicted quod furatus eft, and ſays not 
felonice, this indictment imports but a treſpaſs, and the 
offender may be put to anſwer it as a treſpaſs. ' 2 H. 7. 
10. 6. 18. E. 4. 10. 6. | 

And ſo it ſeems, if a man be indicted at a leet, quid 
felonice rapuit ſuch a woman, and this indictment is re- 
moved into the king's bench; becauſe the leet hath no 
juriſdiction to take an inditment of rape as a felony, he 
ſhall not be put to anſwer it as a felony, but ſhall be fined 
as for a treſpaſs, becauſe as a treſpaſs the leet may enquire 

[ of it. 6H.7.5. a. | 
| If it be a general ſtatute, it need not be recited, but 
it is ſufficient to conclude contra formam flatuti in hujuſ- 
modi caſu edit & provir, for the court ought to take no- 
tice of it, and all penal ſtatutes, that induce a forfeiture 
to the king, or make a felony or treaſon, are general ſta- 
tutes, becauſe it concerns the king; but if a general ſta- 
tute be recited in an indictment, and be miſrecited in a 
point material, and concludes contra formam flatuti pre- 
difti, it is fatal, and the indictment ſhall be quaſhed, but 
it ſeems, that if it concludes generally contra farmam fla- 
tuti in hujuſmadi caſu edit” & provis', it is good, for the 


- court 
k) Cro, Eliz. 307. | () For inſtance, he could not 
(1) Cro. Nx. 697. have the aſſiſtance of counſel. 


(m) Cro, Car, 376. 


> 
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court takes notice of the true ſtatute, and will reje& the 
miſrecital as ſurpluſage. M. 7 Car. B. R. Croke, n. 14. 


Barn's caſe (o) in maintenance, and M. 8 Car. B. R. per 


s ſuper flat de cottages (p). | 8 
. fools of parliament making a any or other 
offenſe be but temporary, and made perpetual by another 


ſtatute, the indictment concluding contra formam ſlatuti is 


1 2. If the former ſtatute be di ſcontinued, and revived 
by another ſtatute, the beſt way is to conclude contra for- 
mam ſlatutorum, M. 31 & 32 Eliz. B. R. Mills caſe, tho 
there is good opinion, that it is good enough to conclude 
contra formam of the firſt ſtatute, as in caſe of. the ſtatute 


of 5 E. 6. of ingroſſing, 37 H. 8. for uſury, and 5 Eliz. 


for perjury, which were diſcontinued and revived, 2 
—— good concluding contra formam of the firſt 
ſtatute. T. 9 Fac. Rot. 124. C. B. Weſtwood's caſe. 

3. If one ſtatute be relative to another, as where the 
former makes the offenſe, the latter adds a penalty, as 
the ſtatutes of 1 and 23 Elia. the indictment ought to con- 
clude contra formam ſlatutarum. P. 42 Eliz. B. R. Croke, 
n. 6. Dingly and Moore (J). 


III. Touching the joining of perſons and offenſes in 


one indictment. 

If there be one offender and ſeveral capital offenſes 
committed by him, they may be at contained 11 one in- 
dictment, as burglary, and larceny : Larcenies commit- 
ted of ſeveral things, tho at ſeveral times, and from ſe- 
veral perſons, may be joined in one indictment. 

If there be ſeveral offenders, that commit the ſame 
offenſe, tho in law they are ſeveral oifenſes in relation to 
the ſeveral offenders, 21 E. 4. yet they may be joined in 
one indictment, as if ſeveral commit a robbery, or bur- 
glary, or murder. | | 

And fo it is, tho the offenſes are of ſeveral 8 
but dependent one upon another, as the principal in the 


firſt degree, and the principal in the ſecond degree, viz. 


preſent aiding, and abetting the principal, and acceſſary 
before or after. : 
M 3 IV. Touching 


(0%) Cro. Car. 232. (p) 31 Eliz. cap. 7. (g) Cre. El. 750. 
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IV. Touching the joining of ſeveral offenſes of the 
ſame nature, but ma; committed by ſeveral offend. 
ers, ſome have been ruled inſufficient, as an indictment 


of ſeveral perſons, qudd non ee foſſata ſeparalia 


ante eng ſua pomaria, quaſhed in 23 Car. 1. B. R. ſo 
of ſeveral officers, qudd colore ſeparalium officior* ſuorum 
ſeparalittr * ceperunt, & c. M. 33 & 34 Eliz. B. R. 
Lake's caſe in Hughe's Rep. and ſo if two are indicted for 
uſing a trade not being bound apprentice, it is not good, 
P. 16 Car. 1. B. R. Brooke's caſe (r). 

But yet in T. 21 Fac. B. R. A. E. C. and D. were in- 
dicted for erecting four ſeveral inns ad commune nocu- 
mentum, it 'was ruled, that for ſeveral offenſes of the 
ſame nature; ſeveral perſons may be indicted in the ſame 
indictment, but then it muſt be laid /eparaliter erexerunt, 
and for want of that word (ſeparaliter ) the indiQtment 
was quaſhed. FN Ry i 
And it is common experience at this day, that twenty 
ng may be indicted for — diſorderly houſes, or 

audy houſes, and they are daily convict upon ſuch in- 
dictments, for the word ſeparaliter makes them ſeveral 
indictments, : 88 N 


E . 


Concerning the forms of indictments in particular, and the 


_ © ſeveral parts Mereof.” 


HE moſt conſiderable parts of an indi&ment in ca- 
pital offenſes are, 1. The name and addition of the 
party offending. 2. The day and time of the offenſe 
committed. 3. The place ' where it was committed. 
4. Upon or againſt whom committed. 5. The manner 


of the commiſſion of it. 6. The fact itſelf and the na- 


ture of it. 7. The concluſion, © * 
f Thu 
(r) 2 R. A. 78. pl. 6. 
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This is the grammatical order, wherein things are ſet 


down in the indictment, and upon theſe parts moſt of the 
conſiderations and obſervations touching indictments do 
ariſe, and thoſe that are not reducible to theſe heads; are 
partly obſerved before, and ſhall be more fully proſecuted 
in the end of this chapter. 


I. As to the name and addition of the party indicted, 5 
ts regularly ought to be inſerted, and inſerted truly in 


every indictment. | 

But if the party be indicted by a wrong chriſtian name, 
ſirname, or addition, and he pleads to that indictment not 
guilty, or anſwers to that indiQtment upon his arrazgn» 


ment by that name, he ſhall not be received after to plead 
miſnomer, or falſity of his addition, for he is concluded 


and eſtopped by his plea by that name, and of that eſ- 
toppel the gaoler and ſheriff, that doth execution, ſhall 
have advantage. | 1 
M. 16 Fac. and P. 17 Fac. B. R. Debt was brought 
againſt Sir Francis Forteſcue knight and baronet, and he 
appeared, and judgment given againſt him, ruled 1. That 
he ſhall never aſſign for error, that he was no baronet, 
tho baronet be parcel of the name. 2. If execution be 
ſued againſt him by the name of Sir Francis Forteſcue 
knight and baronet, and he brings falſe impriſonment 
againſt the ſheriff, the ſheriff ſhall have advantage of 
this eſtoppel, adjudged (a). 2 | 
Therefore he, that will take advantage of the miſno- 
mer of his chriſtian name, addition, or firname, muſt do 


z 


it upon his arraignment, and the entry muſt be ſpecial, _ 
viz. ſuper fi venit Robertus Williams, qui indictatus et 


per nomen Johannis Williams, et dicit guid ubi in india» 
ments Fw quad quidam Johannes Williams vi et ar- 
mis, Ic, ipſius nomen eſt Robertus et non Johannes; for, 
if he ſhould ſay venit prediftus Johannes Williams, he 
concludes himſelf, and cannot plead, that his name is 
_ and ſo I have known it ruled againſt the book of 
I E. 4. 2. 6. | 1 ad | 
The miſnaming of the ſirname of the offender in an 
appeal is a good plea in abatement; but tho the ſirname be 
* M4 7 miſtaken 


(za) 2 Rol. Rep. 50, 88. 5 3 


TIE 


: 
| 
1 
1 
t 4 
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miſtaken in an indictment, yet it ſhall not abate. 1 H. ;. 
5. b. per Hankford. Stamp. P. C. Lib. III. cap. 18. tamen 
re. 

＋ But the miſtake of the chriſtian name is pleadable, ay 
well in caſe of an indictment, as an appeal, and the par- 
ty ſhall be diſmiſſed from that indictment. 11 H. 4. 41, 
b. Coron. 88. Stamp. P. C. ubi ſupra, but by Rolf 3 H. 6. 
26. a. it is no plea in an indictment (6). 

But the ſafeſt way is to allow his plea of miſnomer both 
as to his firname and as to his chriſtian name, for he that 
pleads miſnomer of either, muſt in the ſame plea ſet forth 
what his true name is, and then he concludes himſelf, 


and if the grand jury be not diſcharged, the indiAment 


may preſently be amended . chars grand Jurys and re- 
turned according to the name he gives himſelf. 

By the ſtatute of 1 H. 5. cap. 5. in all indictments, C. 
the party indicted ought to have the addition of his myſ- 
tery, degree, place, and _— | 

Therefore, if the party indicted have no addition, or a 
falſe addition, he may upon his arraignment except to the 
former, and plead to the latter. 

And if he be outlawed upon ſuch indictment, where 
there is no addition, or a addition, he may avoid it 


by writ of error, Qc. 


But altho there be no addition, yet if he appears, and 
pleads not guilty without taking advantage of that de- 
feQ, he ſhall never alledge the want of addition to ſtop 
his trial or judgment, for by ſuch his appearance and 
pleading to iſſue the indictment is affirmed, and the want 
of addition ſalved, and the ſtatute ſatisfied. H. 18 Fac. 
B. R. Croke, n. 5. Johnſon's caſe (c), adjudged. 

The addition required by the ſtatute is of his degree, 
as Yeoman, Gent. Eſq; of his myſtery, as Auſbandman, 
ſailor, Hine Sc. therefore, if the addition be only 
general, as ſervant, farmer, citizen, 9 E. 3. 48. a. or of 
crimes or miſdemeanors only, as extortioner, vaga 
heretic, 22 E. 4. 1. a. theſe are no good additions. 


(3) The words of the book are, it is no plea in felony. 
(e) Cre. Elis. 609. 
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The addition ought to be to his ſubſtantive name, not 
only to the alias diclun. M. 33 & 34 Eliz. Croke, n. 


becauſe regularly the addition refers to the laſt antece- 
dent, upon the ſame reaſon it is, if the indictment runs 
Sibilla B. nuper de C. uxor Johannes B. nuper de C. ſpinſter, 
becauſe ſpinſter is an addition applicable to the huſband, 
as well as to the wife; but an indictment of John B. vir, 
Emelin B. nuper de C. yeoman is good, becauſe yeoman 
is not applicable to a woman, but to-a man. P. 31 & 32 


| 

1 H. 8. Dyer 46, 47. adjudged, and 4 H. 6.4.6. 

a Single woman is a good addition, 14 E. 4. 7. ö. fo is 
t widow, 10 H. 6. 21. 4. ſo is uxor J. S. adjudged, P. 42 
. liz. B. R. Eleanor Gower's caſe. 

An indictment againſt a peer of the realm is good 
. ithout an addition, becauſe no proceſs of outlawry lies 
7 gainſt him. M. 31 & 32 Eliz. B. R. Croke, n. 15. Lord 
Dacre's caſe (e). i 
2 If ſeveral perſons be indicted for one offenſe, miſnomer 
Ve r want of addition of one quaſheth the indictment only 
| zainſt him, and the reſt ſhall be put to anſwer, for they 
re ” in law as ſeveral indictments, and fo in treſpaſs. 
it 4. 10. 6. | | 
Becauſe the titles of miſnomer and addition are ge- 

nd eral titles, whereof much ts faid our books, as well 
le- caſes of civil ſuits as inditments, this ſhall ſuffice in 
op is place touching this part of the indictment. 
nd II. Touching the time, viz. the year and day, wherein 
ant e fact was committed; this is neceſſary to be contained 
fac. the indictment. 


Tho the day be inſerted, but not the year, the indict- 
ent is inſufficient, and it ſhall not be ſupplied by in- 
ndment of (ultimo præterito,) unleſs it be ſo expreſt, 
t if it be ſo expreſt, it is ſufficient aſcertaining the year 
the day of the ſeſſions. Lamb. 49. 

If the ſeſſions be held the 20 day of May, and the in- 
ament ſuppoſe the offenſe to be the 10 day of Mais 


ultimi 


% Cre. Bliz. 249. 198. (0) Cre. Elie. 148. 


- 


11. Leke's caſe (d) as A. B. alias dictus A. C. butcher, 


3 


— 5 
wy - 
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B. R. Croke, n. 14 Buckley caſe (). 


mentioned before, and it is uncertain to which the felv 
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ultimi preteriti, it relates to the month, if ultimo prete. 


rito it relates to the day by the neceſſary grammatical con- 
ſtruction, but if it be ulf” berge with an abbreviation 
without the termination of the genitive or ablative caſe, 
it ſhall relate to the day, viz. the 20th day of the ſame 
May, as if it were in Engliſh the 1oth day of May laſt 
paſt, it relates to the day and not to the month regularly, 
and ſo for the words next enſuing, vide P. 23 Eliz. B. R. 


Rot. 39. ö. Sir Richard Shuttleworth's caſe, M. 21 Fa 


If A. be indicted, that he in feſto Sancti Petri ann 20 
Car. killed J. S. this is not good, becauſe there be tuo 
feaſts of St. Peter, and neither without addition. 3 H.] 
5. b. viz. St. Peter ad vincula, and St. Peter in cathedra. 

If A. be indicted, qudd primo die Maii et ſecunds di 
Maii apud D. he made an aſſault upon B. et quandan ir 
gam ipſius B. adtunc et ibidem invent” felonice cepit, c. thi 
indictment is not good, becauſe there are ſeveral day 


nious taking ſhall relate. 2 H. 7. 7.6. & 10.6. 

A. is indicted, qudd primo die Maii anno 21 Eliz. it 
quendam B. inſultum fecit et ipſum verberavit, and fay 
not adtunc et ibidem verberavit, yet ruled good, for tht 
vi et armis, day and place named in the beginning ref! 
to all the enſuing acts. 5 H. J. 17. 6. 

But in an indictment of felony there muſt be adtum 4 
ibidem to the ſtroke or to the robbery, and the day and 
place of the aſſault is not ſufficient *, and this is in far 
rem vitæ. P. 43 Eliz. B. R. Richardſon's caſe. And there 
fore it is uſual to repeat the adtunc et ibidem to the ſeit 


ral parts of the fa&, as in larceny or robbery from th B. 
ws 4 quad A. B. die, Cc. anno, &c. apud, Oc. in que Mas ; 
dam C. D. inſultum fecit, et bona et catalla ipſius C. V.8M.;-. 
ſeilicet unam togam ad valenc, c. adtunc et ibiden e, 
ventam adtunc et ibidem felonice cepit et aſportavit en 
indicted, quad primo die Mali anno 2 Fliz? apud C. hab 80 
in manu ſud dextra gladium, c. percuſſit B. and it = fer 
| is 


(J) Cro. Fac. 677. 2 Becauſe it is the ſtroke® 
robbery, which makes the felony. 
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ſaid adtunc et ibidem percuſſit, quaſhed, becauſe the day, 


: 


ſword, not to the ſtroke. H. 42 Eliz. Crete, u. 11. Coi- 
ton's caſe (g). | | | 

If A. be indicted of murder or manſlaughter, as well 
the day and place of the ſtroke or other act done inducing 
death, as of the death, muſt be expreſt, the former, be- 
cauſe the eſcheat or forfeiture of lands relates thereto, the 
latter, becauſe it muſt appear, that the death was within 
the year and day after the ſtroke. _ : E 

But tho the day or year be miſtaken in the indictment 
of felony or treaſon, yet if the offenſe were committed 
in the ſame county, tho at another time, the offerder 
dught to be found guilty ; but then it may be requiſite, 
if any eſcheat or forfeiture of land be conceived in the 
-aſe, for the petit jury to find the true time of the of- 
fenſe committed, and therefore it is beſt in the indict- 
ments to ſet down the times as truly as can be, tho it be 
not of abſolute neceſſity to the defendant's conviction, 
2 Co. Inſt. 318. P. 32 Eliz. Syer's caſe adjudged, Co. P. C. 
b. 230. 

And therefore, if for that variance he be acquitted, 
he is erroneouſly acquitted, and yet that erroneous ac- 
uittal ſhall be a good plea of auterfeits acquit, for if he 
be afterwards indicted for the ſame felony, and the day 
truly ſet forth, he may aver it to be the ſame felony not- 
withſtanding the variance in the day. 2 C. Liſt. ub; ſupra 
in felony, and the ſame law is in treaſon. Co. P. C. 
b. 230. | | 

Where the time of the day is material to aſcertain the 


as in an inditment for burglary it ought to ſay tal; die 
irca luram decimam in note ejuſdem diei felonice et burgla- 
iter fregit, yet by ſome opinions burglariter carries a ſuffi- 


A. lient expreſſion, that it was done in the night. 
So upon breaking a houſe in the day-time, to ouſt the 
5 fender of his clergy upon the ſtatute of 39 Eliz. cap. 15. 


pe 


(g) Cro, Eliz. 739. 


and year, and place relate only to the having of the 


nature of the offenſe, it muſt be expreſt in the indifiment, / 
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expreſt in the indictment. 


be repeated again upon ſeveral acts done, regularly the 


dib made an aſſault upon C. D. of F. in com prædicf, 


HISTORIA PLACITORUM CORONA. 


it is uſual to add tempore diurno, for the ſtatute expreſſeth 
it ſo, otherwiſe tho the indictment be good, yet he ſhal 
not be ouſted of his clergy. | 

HI. Touching the place, where the felony is com- 
mitted ; regularly the vill, or hamlet and county muſt be 


Y 


f 


And herein much of what hath been ſaid of the time 
will be applicable to the place, for where the time mu 


place alſo muſt be repeated, viz. adtunc et ibidem. 

In ſome crimes no vill need be named, as upon an in 
dictment of barretry, becauſe he is a barretor every where, 
and it ſhall be tried de corpore comitatis. T. 43 Fliz, P 
R. Tunſtall's caſe, but P. 3 Car. B. R. Mann's caſe th 
indictment was quaſhed for want of a vill alledged ; th 
latter reſolution is fitteſt to be purſued. 

Suff. In the margin, the indictment ſuppoſing a fa 
done apud S. in com predifÞ is good, for it refers to th 
county in the margin. 

But if there be two counties named, one in the margy, 
another in the addition of any party, or in the recitald 
an act of parliament recited in the premiſes of the ir 
dictment, the fact laid apud S. in com” prædidto vitiates th 
indictment, becauſe two counties are named before, andi 
is uncertain to which it refers. H. 42. Eliz. B. R. Cru 
n. 12. Ving field's caſe (V). 

Indictment againſt A. B. that he apud N. in com fre 


ſum adtunc at ibidem cum quodam gladio, & c. percuſſit, & 
120 indictment is not a. ena two —4 namel 
before, and if it refers to both, it is impoſſible, and! 
only to one, it muſt refer to the laſt, and then it is inſer 
ſible. 2 H. 7. 10.6. P. 44 Eliz. B. R. Ogle's caſe. 

A. is indicted, guid ipſe tali die et anno apud C. in qu 
dam B. inſultum fecit, ei ipſum cum quodam cultello, &c./t 
bnice percuſſit, wccidit, et murdravit, without ſaying adm 
et ibidem percuſſit, occidit, et murdravit, the indiments 
not good, for the aſſault may be at one day and place, u 
the killing at another. P. 5 E. 6. Dy. 68, 69. 1 R. 3. 1-4 


{b) 2 Cre. Elis, 739. 
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If a man be indicted for that ratione tenuræ of certain 
ands he is bound to repair a ys; ar and that it is in de- 
ay, it muſt be alledged where thoſe lands lie. 5 H. 7. 3.8. 
V. Touching the name of the perſon upon whom the 
ſfenſe is committed. Ps | £ 
An indictment of murder cujnſdam ignoti is good, 
nd ſo for ſtealing of the rr cujuſdam ignoti, Ph. 
om. 85. ö. Partridge's caſe, 1 Mar. Dy. 99. a. ſo of an aſ- 
zult in quendam ignotum, and if he be acquitted or con- 
iced, and be afterwards indicted for an aflault or mur- 
er of ſuch a man by name, he may plead the former 
pnviction or acquittal, and aver it to be the ſame perſon, 
1 Eliz. Dy. 285. a. | 
But an indictment, qudd invent? quendam hominem mor- 
um, ac felonice furatus eft duas tunicas, without ſaying de 
nis et catallis cujuſdam ignoti, is not good, 11 R. 2. Ex- 
temen 27. 7 
If the goods of a chapel be ſtolen, the indictment ſhall | 
y bona et catalla capellæ in cuſtodii prepofitorum, if it be | 
ne in time of vacation bona et catalla capellæ tempore va 
tons 3 but if the goods of a parith church be ſtolen, 
the bell, the books, &c. it ſhall run bona parockiansrum 


; the AY S. in cfodi gardianorum eccleſie, and ſhall not ſuppoſe = 
nd 1 em bona eccleſiæ, 7 E. 4. 14, 15. M. 31 & 32 Eliz. 


R. Hudnam & Green verſus Ringwood (i). T. 36 Eliz. - 
R. Methold & Bare foot. | | 
If the goods, which A. hath as executor of B. be 
en, the offender may be indicted, qudd bona B. teſta- 
is in cuſtodia A. executoris ejuſdem B. Ic. Lamb. 496. or 
ay be general bona ipſius A. 
it A. dying, be buried, and B. opens the grave in 
night time and ſteals the winding-ſheet, the indict- 
nt cannot ſuppoſe them the goods of the dead man, 
of the executors, adminiſtrators, or ordinary, as the 
e falls out. Co, P. C. 110 (V. | 
anf A. delivers goods to B. a common carrier to car 
nent i him, and B. is robbed, the inditment ma ſuppoſe 
m the goods of A. or the goods of B. at e, for 
3. 1. ach 1 kind of ſpecial property, becauſe chargeable for 
| to A. | 
An 


(7) Cro, Eliz, 145. 179, (t) Haine's caſe, 12 Co, 112, | x2 
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An indictment, gudd felonice, & c. cepit quandam peciam 
panni cuj uſdam J. S. without ſaying de bois et catallis u- 
juſdam J. S. was therefore quaſhed. M. 38 & 39 Els. 
B. R. Croke, n. 6. Long's caſe (1), 

There is no need of an addition of the perſon robbed or 
murdered, &c. unleſs there be a plurality of perſons of 
the ſame name, neither then is it eſſential to the indi8- 
ment, tho ſometimes it may be convenient for diſtinRion 
ſake to add it, for it is ſufficient, if the indiQment be 
true, viz. that J. S. was killed or robbed, tho there arc 
many of the ſame name. p ; 

V. Touching. the thing wherein or of which the of- 
fenſe is committed, there is required a certainty in an in- 
dictment. ü | 

An indictment againſt A. that he is communis latro, 29 
Aſſ. 45. communis champartor, conſpirator, confœderatir, 
29 Aſſ. 45. defamator bonorum nominis et fame, M. 14. Jac. 
B. R. Jones's caſe (m), communis malefattor, 22 Aſſ. 73, 
common robber, 3 E. 2. action for ſtatute 26. communis ne- 
legeſtus, et communis perturbator pacis domini regir, M. 


6 Car. 1. B. R. Periam's caſe (n), are not good, becauſe 


they are too general, and contain not the particular matter, 
wherein the offenſe was committed. 
But communis barrefator af Br domini regis perturbaWl } 

„ becauſe barretry is an o- £7 

fenſe known in law, and conſiſts of divers particular, 


and the reſt that is added thereunto are but the aggravi} * 
tions of the offenſe, for barretry itſelf is the crime, M n 
15 Jac. B. R. Bowſer's caſe (o); ſo an indictment, tha * 
he is no&:vagus is good. H. 2 Car. I. B. R. 0 
An indictment againſt A, gudd felonicè cepit et aſperti * 
vit bona et catalla B. without ſhewing what in certain, 
ſcilicet unum equum, unum bovem, &c, is not good ® 
Lamb, 496. . © 
The number of things ſtolen muſt be expreſt, thereſom i 
it is not ſufficient to ſay felonice ſuratus eſt oves or count "4 
out of a dove-cote, or young hawks out of the neſt with . 
out expreſſing their number. | | 1 
7 
ind 


(1) Cro, Elix. 490. (m) 2 R. A. 79. fl. 1. () Ibid, 79. Pl.! 
(o) Ibid. 79. pl. 3. | 
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If theft be alledged of any thing, the inditment muſt © 
ſet down the value, that it may appear, whether it be . 


grand or petit larceny. Lamb. 497. ; 
Where theft is charged in an inditment for a living 
thing, as a horſe or ſheep, the regular way is to ſay pretii 


F.. &c. if it be of a dead thing, that is eſtimated in the 


indictment by weight or meaſure, there alſo it ought to 
be pretii, and ſo it may be, if it be of any ſingle thing, 
tho dead, and not eſtimated by weight or meaſure. 

But if it be dead things in the plural number, there it 
ought to be ad valenciam. Lamb. 497. but this I take to 


be but clerkſhip and not ſubſtantial, for if pretii be ſet 


inſtead of ad valenciam, or e converſe, I think it doth not 
vitiate the indictment, and ſo it is, if one pretii or ad va- 
lenciam be added to ſeveral things, where in true clerkſttp 
it ſhould be applied ſeverally, it is good if the party be 
convict of all, but poſſibly, if the party be convict but 
of part, it is not good, becauſe it will be uncertain whe- 
ther grand or petit larceny. Ney's Rep. 115. Wood and 
Smith, yet vide T. 23 Car. 1. & M. 23 Car. 1. B. R. 
Pruok's caſe, and William Arundell's caſe in [action of! 
treſpaſs, where there is but one ad valenciam, where di- 
vers goods were taken, tho it be aided after a verdiQ, 
yet, if the judgment be by nil dicit, it was ruled error, 
and indiQtments are not aided by verdict. | 

An indictment, quad felonice cepit 20 oves matrices et 
aznos or matrices et ver veces, is not good, becauſe it doth 
not appear how many of one ſort and how many of 
another, but 20 oves generally might. have been good 
without diſtinguiſhing matrices et verveces, as in caſe of 
replevin or treſpaſs. „ | 

But an indiQtment de quatuor riſcis et ciſtis, Anglice cheſts 
and coffers, is good, becauſe ſynonyma, P. 40 Eliz. Dre- 
ct & Henſbaw ; regularly the ſame certainty is required 
in an indictment for Joods as in treſpaſs for goods, and 
rather more certainty, for what will be a defe& of cer- 
tainty in a count will be much more deſective in an in- 
dictment, therefore for this matter, vide title Count ef 
Ereve per totum. i Pg 1 1 
VI. The fact itſelt muſt be certainly ſet down in an 
nditment, | | | 

An 
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An indictment againſt A. gudd felonice abduxit unum 
equum without ſaying cepit et abduxit is not good, for he 
might have the horſe by bailment, and then it is no fe- 
lony. 13 E. 4. 10. | 

An indictment of poiſoning, wherein it is alledged, 
that J. S. fidem adhibens to the priſoner, ef neſciens potum 
prædidtum cum venens fore intoxicatum accepit et bibit, and 
ſays not venenum prædictum, is not good, and ſhall not be 


* ſupplied by the implication of the other parts of the indid- 


ment. 4 Co. Rep. 44. b. Vaux's caſe. 
An indictment of rape, quid felonict et carnaliter cgg- 
novit without the word rapuit is not good, tho it con- 
cludes contra formam flatuti. 9 E. 4. 26. a, 
An indiament, that A. exoneravit quoddam tormentum, 
Sc. verſus B. dans ei unam mortalem plagam without ſaying 
percuſſit, is not good. 5 Co, Rep. Long's caſe. 122. a. 
So if it be dedit mortalem plagam without percuſſit, it is 
not good. P. 9 Fac. B. R. Bulſirode's Rep. p. 124. 
For burglary, the offenſe muſt be fregit et intravit. | 
VII. The offenſe itſelf muſt be ed, and the man- 
ner of it (y. | | 
An indictment for felony muſt always alledge the fat WW | 
to be done felonice ; an indiftment of burglary muſt lay R 
the offenſe to be felonice et burglariter fregit et intravit ; 


an offenſe of high treaſon muſt be laid to be done prod- 
torie ; petit treaſon felonice et orie, for tho he be ac- 
quitted of the petit treaſon, he may be convicted of the 
manſlaughter or murder. 


A is indicted, that furatus e unum equum,, it is but 2 

treſpaſs for want of the word felauice. Stamp, P. C. 
. 96. a. 10 

n If 4. be indicted, quad 1 Decem. ann, fc. apud &c. 
felonice et ex malitia ſud precogitata in et ſuper B. inſultun 
fecit, et cum quodam gladiv, Is, adtunc et ibidem per- 
cuſſit, et dedit eidem B. mcrtalem plagam, Sc. whereot 
he died, the firſt felanicè et ex malitid ſud bene 

| ap 


{p) This ſhould have been the 5th head rouching the thing wobercin the 
head according to our author's di- offenſe is committed, which makes the 
viſion at the beginning of this chap- number of general heads in thi (7) 
ter, but our author has here tranſ- chapter eight inſtead of feves, - Move: 
poſed it, and added a new fifth Alec 
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applied to the aſſault runs alſo to the ſtroke ; 1. becauſe 


placed in the beginning of the ſentence ; 2. becauſe. 


done adtunc & ibidem. 


An indictment of murder or manſlaughter hath theſe 


certainties and requiſites to be added to it more than other 
indictments, for it muſt not be only felonice, and aſcertain 
the time of the act done, but muſt allo, | | 
1. Declare how, and with what it was done, namely 
cum quodum gladio, Fc. , A 
Yet if the party were killed with another weapon, it 
maintains the indictment ; but if it were with another 
kind of death, as poiſoning, or ſtrangling, it doth not 


Co. P. C. p. 48. | | | 
And if A. and B. are indicted for murder, and it is 


and abetting, yet if it falls out upon evidence, that B. 
gave the ſtroke, and A. was preſent, aiding and abetting, 
it maintains the indictment: 9 Co. Rep. Sanchar's caſe (4). 
N- So if A. be indicted for — of B. it muſt alledge 

the kind of poiſon, but if he poiſoned B. with another 
8 kind of poiſoning, yet it maintains the indictment, for 
ay the kind of death is the ſame. 


1 2. He muſt ſnew in what hand he held his ſword. 

di- If an inditment runs thus, that cum quodam gladio, 
ac quem in dextrd ſud tenuit, percuſſit, without ſaying in dertrã 
the WI manu, for this cauſe an indictment was l P. 44 


Eliz. B. R. Cuppledick's caſe. 

ut 3. Regularly it ought to ſet down the price of the 
[word or other weapon, or elſe ſay nullius valoris, for the 
weapon is a deodand forfeited to the king, and the town- 
(hip ſhall be charged for the value if delivered to them. 
kun But this ſeems not to be eſſential to the indictment. 
. 4. It ought to ſhew in what part of the body he was 
wounded, and therefore if it be ſuper brachium, or manum, 
or latus without ſaying whether right or left, it is not 
good. 5 Co. Rep. 121. b. Long's caſe. 

Vol. II. N So 


\ 


(7) 9Cs. 119. 4. all that this caſe be found guilty as acceſſary to one, 
proves is ovly, that if a man be in- the verdict is good, 
Ued as accelſary to two, and he | | 


maintain the indictment upon evidence. 2 Co. Inft. 319. 


laid, that A gave the ſtroke, and B. was preſent, aiding 
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So if it be in ſiniſtro bracio, where it ſhould be brachio, 
it is not good, becauſe inſenſible. T. 31 Eliz. B. R. 
Webſter's caſe. ' 

So if the wound be laid circitèr pettus, it is not good. 
T. 29 Eliz. Glenche's Rep. 10. Super partes poſteriores cor- 
poris not good. H. 23 Car. 1. B. R. Savage's caſe (r). 

But ſuper faciem, or caput, or ſuper dextram partem cor- 
poris, or in infima parte ventris are certain enou Long's 
caſe, 5 Co. Rep. 121. b. 

5. Regularly the length and depth of the wound is to 
be ſhewed, but this is not neceſſary in all caſes, as name- 
ly where a limb is cut off, 4 Co. Rep. 42. a. Hayden's 


| caſe; ſo it may be alſo a dry blow, and plaga is appli- 


cable to a bruiſe or a wound. . 

But tho the manner and place of the hurt and its na- 
ture be requiſite, as to the formality of the indictment, 
and it is fit to be done, as near the truth as may be, yet 
if upon evidence it appears to be another kind of wound 
in another place, if the party died of it it is ſufficient to 
maintain the indictment. 

6. It is uſual to alledge the party ſtricken to have been 
in pace Dei & domini regis, but not neceffary to be inſert- 
ed. 4 Co. Rep. 41. b. Haydon's cale. * 

7. It is neceſſary to allege in fact, that the party wound- 


ed died of that wound, and alſo the time and place, as 


well of the death as of the wound given, that it may appear, 
that he died within the year and day of that wound, as 
de gud huidem plagd idem J. S. adtunc & ibidem inſtantir 
okiit, or de qud quidem plagd mortali idem J. S. languebat, 
et languidus vixit uſque talem diem anno ſupradicto, quo qui- 
dem die idem J. S. de plagd mortali prædictd obiit. 

Altho as well in the indictment of manſlaughter as 
murder the ſtroke is to be alleged to be mortalis plaga, 
and given felonice, and in both caſes interfecit, yet in calc 
of murder there is ſomewhat more to be laid, or other- 
wiſe it will amount but to an indictment of manſlaughter, 
and the offender ſhall have his clergy. 


\ (r) Styl. 76. | 
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And the ſpecial words in an indictment of murder are, 


1 Ex malitid præcogitatd. 2. Murdravit, this word mur- 
dravit is a word of art, and cannot be otherwiſe expreſt, 
therefore murderavit inſtead of murdravit vitiates an in- 
dictment of murder. H. 45 Eliz. Croke, n. 15 Ryle's 
caſe (5). 

8 be in the indictment, yet if it wants the 
words ex malitia ſud precogitata, the party ſhall have his 
clergy. Dy. 224. A. II Co. Rep. 37. a. | 

An indictment of treaſon for counterfeiting the king's 
coin ought to ſhew particularly what kind of coin, viz. 
groats or ſhillings. 27 H. 6. Enditement 10. but altho it is 
uſual to expreſs the numbers of each kind, yet it is not of 
abſolute neceſſity in the inditment. M. 38 & 39 Elia. 
B. R. Long's caſe. | | 


An indictment of high treaſon for conſpiring the king's- 


death ought not only to contain the compaſſing or con- 


ſpiring to do the act, but muſt alſo ſet down an overt 


act in purſuance of it. 

As in all indictments of felony there muſt be felonict, 
and of treaſon there muſt be proditoriè, ſo it muſt be laid 
to be done vi & armis at common law. Stamf. P. C. 94. a. 

But the ſtatute of 37 H. 8. cap. 8. hath now made that 
not to be neceſſary. l | 

And therefore P. 16 Fac. B. R. Croke, n 2. Hart's 
caſe (t), it was adjudged and affirmed in a writ of error, 
that an indictment of reſcue without the words vi & armis 
is good by reaſon of this ſtatute, which extends to make 
good indictments of felony, treaſon, or other miſde- 
meanors, notwithſtanding the omiſſion of vi & arms, as 
well as notwithſtanding the omiſſion of. gladiis, baculis & 
cultellis, but this ſtatute extends not to declarations in 


treſpaſſes, ſuits between party and party, or informa- 


tions for the king, but only to indictments. 

VIII. Touching the concluſion of the indictment. 
Upon an indictment of murder, where the ſtroke is 
ſuppoſed to be done at one day or place, and the death 
at another day or place, the concluſion ought not to be 


N 2 63... MEE - 


% "ro, Eliz. 920. (1) Cre. Jac. vide Cro. Jac. 345. 
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& ſic felonicè, valuntariè, & ex malitid ſud precogitatd præ- 
dictus J. S. prafatum A. B. at the day and place, where 
the ſtroke was given, interfecit & murdravit, this is not 
good, becauſe tho the ſtroke is the offenſe and cauſe of 
the death, yet it is neither murder nor manſlaughter till 
the party dies. M. 32 & 33 Eliz. B. R. Croke, u. 13. 
Foſter's cale (). | 

But if it ſuppoſes the murder or manflaughter to be 
where the party died, this is good, for then and not be- 
fore it is murder. 4 Co. Rep. 41. b. Haydon's caſe. 

But the beſt way is, & ſic prefatus A. ipſum B. &c. mods 
& forms prædictis interfecit & murdravit. 4 Co. Rep. 42. 
b. Haydon's caſe. ES 

But if the concluſion. be & fic prefatum B. apud C. 
(where the ſtroke only was given) mods & forma predit? 
interfecit & murdravit, it is not good, for it is repugnant. 
M. 32 & 33 Eliz. B. R. Croke, n. 13. Fofter and Hume. 
And if in the ſame caſe the concluſion be only er ſic 
die et loco prædictis interfecit et murdravit, it is doubtful 
whether it be good, becauſe one time and place is alleged 
for the ſtroke, another for the death, and (prædictis) may 
refer to either. H. 42 Eliz. B. R. Croke, n. 12. Wing- 
field's caſe (x). | 

Regularly every indictment ought to conclude contra 
pacem domini regis, for that is not taken away by the ſta- 
tute of 37 H. 8. cap. 8. 

And therefore an indictment without concluding contra 
pacem, Cc. is inſufficient, tho it be but for ——— t 


not being an apprentice. H. 23 Car. 1. B. R. for every n 

offenſe againſt a ſtatute is contra pacem, and ought ſo to 

be laid. la 
But an indictment need not conclude, et contra corona th 

et dignitatem ejus, tho it be uſual in many . indictments. of 


MH. 23 Car. B. R. | 
An indictment that concludes contra pacem, and faith 


or 

not domini regis, is inſufficient. M. 23 Car. 1. adjudged. | 
If A be indicted for an offenſe ſuppoſed to be com- 25 
mitted in the time of a former king, and concludes con- 5 


tra pacem domini regis nunc, it is inſufficient, for it muſt be 
ſuppoſed 


Cu) Cro. EI. 196. 4 Co. 42. 3. by the name of Hume an 
Ogle. (x) Cro. Eliz. 739. 
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ſuppoſed to be done contra pacem of that king, in whoſe 


time it was committed. 


But if a man be indicted in the time of one king contra 


pacem domixi regis numc, he may be arraigned for that of- 


fenſe in the time of his ſucceſſor. 1 E. 6. B. Corone 178. 


Enditement 44. neither is the indictment itſelf diſcontinued 
by the demiſe of the king, tho in ſome caſes the proceſs 
be. 7 Co. Rep. 30, 31. 

If an offenſe be ſuppoſed to be begun in the time of 
one king, and continued in the time of his ſucceſſor, (as 
a nuiſance,) it muſt conclude contra pacem of both kings, 
or elſe it is inſufficient. T. 3 Jac. B. K. Telberton 8 Kap. 
66. Sir Johm Winter's caſe. 


If an offenſe be alledged in the time of 2. Ela. eo me 


indictment taken in the time of K. James, and concludes 


contra pacem nuper reginæ & domint regis nunc, it ſeems 


good, and damini regis nunc but ſurpluſage, as well as in 
a count in treſpaſs. H. 13 5 Croke, u. 3. Cottimgtor 
and Wilkins, (2) quere. | 

Touching the conclufion contra formam fatuti,. ſome- 
what hath been faid in the laſt chapter; I ſhall add ſome 
things more. 

If an offenſe be newly enacted, or mods an offenſe of 
an higher nature by a& of parliament, the indictment 
muſt conclude contra formam flatuti, as an indictment for 
buggery, - tranſporting of wool, &c. 

Rape, tho- before the ſtatute of Weſtminſter 2. it was a 
treſpaſs, yet being made felony by that ſtatute, the indict- 
ment ought to conclude contra formam ſtatuti. 6 H. 7. 5.4. 

If an offenſe were high treaſon, &c. at the common! 
law, and a declarative act of parliament declares'it ſo; as 
the ſtatute of 2 5 E. 3. de proditiombus, the ſtatute of 3H. 5. 
of clipping the coin, &e. till repealed by 1:- Aar: the 
indictment is-good with a concluſion contra rn Janes, 
or without ſuch a coneluſion. 

But at this day the indictment for clipping, waſhi 


Ge. of coin enacted to be treafoh+ by the "Ratutes bf 


5 & 18 Eliz. muſt not only expreſs,. as * 
quires, 
(z) Cro. Jac. 377. 
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quires, that it was (cauſa lucri,) but muſt conclude contra 
farmam ſtatuti. | 

If an offenſe were felony at common law, but a ſpecial 
act of parliament ouſts the offender of ſome benefit, (that 
the common law allowed him,) when certain circum- 
ſtances are in the fact, tho the body of ſuch indictment 
muſt expreſs thoſe circumſtances according as they are 
preſcribed in the ſtatute, yet the indictment muſt not 
conclude, contra formam ftatuti. 

Thus the ſtatute of 21 Fac. cap. 27, concerning mur- 
dering of baſtard children requires proof by one witneſs, 
that the child was dead born, the indictment muſt ſhew, 
that it was a baſtard child, to bring the offender within 
that ſtatute, but concludes not contra formam ftatut:. 

So by the ſtatute of 8 Eliz. cap. 4. in caſes of pick- 
pockets, Eliz. cap. 15. breaking houſes in the day- 
time, and. ſtealing to the value of 5s. the ſtatute of 
23 H. 8. cap. 1. in caſes of petit treaſon, wilful murder 
of malice prepenſe, robbing in or near the highway, 
18 Eliz. cap. 7. in caſe of burglary, the ſtatute of 4 & 5 
P. & MH. cap. 4. in caſe of malicious commanding, &c. 
any perſon to commit murder, robbery, wilful burning, 
the offenders are ouſted of their clergy ; the body of the 
indictment muſt bring them within the expreſs purview 
of the ſtatutes or otherwiſe they ſhall have the benefit 
of clergy, but it need not conclude contra formam /tatuti, 
neither is it uſual in ſuch caſes, for they were felonies 
before, and the ſtatutes do not give them a new puniſh- 
ment, nor make them to be crimes of another nature, 
but only in certain caſes take away clergy. 

But yet, if they ſhould canclude in theſe caſes contra 
farmam flatuti, it would not vitiate the indictment, but 
would be only ſurpluſage ; for tho the ſtatutes do not give 
a _— yet they take away an old privilege, when 
_ e falls within the circumſtances mentioned by the 
act. 

' Upon the ſtatute of 1 Fac. cap. 8. ouſting perſons of 
clergy in caſe of ſtabbing, the other party not having a 
| | weapon 

/ 
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weapon drawn, nor ſtricken firſt, I have known it held 


it is ſufficient, that the indictment brings the fact within 
the purview of the ſtatute, tho it concludes not contra 
formam ſlatuti, becauſe it was felony before, and the ſta- 
tute only takes away clergy, H. 23 Car, 1. Page and 
Harwood (a) | 

Yet the uſual courſe at this day is to conclude ſuch an 
indictment contra formam ſtatuti, and accordingly it hath 
been ruled good. T. 9 Fac. B. R. Croke, n. 4. Bradley 
and Banks, but it is not there queſtioned but that it may 
be good without it; ſo that in theſe caſes, where clergy 


is ſpecially ouſted by an act of parliament, the indictment 


is good with this concluſion or without it, but the beſt 
way in theſe caſes is to follow what is moſt uſual. 

f an offenſe be at common law, and alſo prohibited 
by ſtatutes, the indictment may conclude contra formam 
flatutt or ſlatutorum; thus in barretry, tho there be no 
direct ſtatute againſt it by that name, yet the general 
tenor of the ſeveral acts running againſt it by circumlo- 
cutions, the inditment concluding contra formam ftatutt, 
- 1 flatuterum is good, and it is the uſual form. 

31 
H. 9 Car. 1. B. R. Chapman's caſe (c), but it muſt con- 
clude alſo contra pacem, M. 6 Car. B. R. Periam's caſe (d). 

If an offenſe be at common law, and alſo prohibited 
by ſtatute, with a corporal or other penalty, yet it ſeems 
the party may be · indicted at common law, and then, 
tho it concludes not contra formam flatuti, it ſtands as an 
indictment at common law, and can receive only the 
penalty, that the common law inflicts in that caſe. | 

Thus an indictment for a riqt is good, tho it concludes 
not contra formam ſtatuti, becauſe an offenſe at common 
law, tho prohibited alſo by acts of parliament under ſe- 
erer penalties. P. 5 Fac, B. R. Wormall's caſe (e). 


the ſtatute of 5 Eliz. cap. 9. but concludes not contra 
formam 


(a) Aleyn 43. Styl. 86. (% 2 R. A. 82. 5. f. 
(b) Ce. Eliz. 148, (e) 2 R. A. p. 82. pl. 4. 
(c) Cro, Car, 340. | 


32 Eliz. B. R. Croke, n. 14. Burton's caſe (b), 


So it ſeems, if perjury be committed, that is within 
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formam flatuti, yet it is a good inditment at common 
law, but not to bring him within the corporal puniſhmen 
of the ſtatute. -- | 
And yet Mich. 10 Fac. B. R. an indictment of force- 
able entry upon the ſtatute of 8 H. 6. cap. g. and Mich. 
9 Car. 1. B. R. an indictment for forgery - quathed for 
not concluding. contra — ſlatuti, Smith's caſe (/); 
yet both theſe were offenſes at common law, tho reſtitu- 
tion were not at common law in the firſt cafe: nor pillory 
and loſs of ears in the ſecond, but only fine and impriſon- 
ment, or at moſt ſtanding in the pillory, but without 
mutilation... _ EE 44 2300: 
Regularly, if a ſtatute only makes an offenſe, or alters 
an offenſe from one crime to another, as making a bare 
miſdemeanor to become a felony, the indictment for ſuch 
new made offenſe, or new made felony - muſt conclude 
contra formam flatuti, or otherwiſe it is inſufficient. 
And on the other ſide, if an offenſe be purely at com- 
mon law, if it concludes contra formam ſtatuti, it is inſuf- 
ficient, and 2 quaſhed, except in the inſtance above 
given touching clergy, de quo ſupra. _... -+ 
And therefore — —＋ battery concluding con- 
tra formam flatuti is inſufficient, and ſhall be quaſhed. T. 
12 Car. B. R. Croke, u. 2. Cholmley's caſe (g). | 
_ Theſe general obſervations I ſhall add touching indict- 
ments upon ſtatutes, and concluding contra! formam ftatuti. 
Altho. an indictment grounded upon a ſtatute mult con- 
clude contra formam fi atuti, yet it is not neceſſary to recite 
the ſtatute in the indictment, unleſs it be a private ſta- 
tute, whereof the court cannot take notice. Pla. Com, 
79. 5. Patridge's caſe. Dy. 347. a. 363. . 
Altho it need not recite a general penal ſtatute, yet it 
muſt bring the fact within the — prohibition of the 
ſtatute, otherwiſe the concluſion contra. formam ſtatuti, and 
the implication thereof will not aid the indictment, but 
it will be inſufficient, 9 E. 4. 26 4. As in an indictment (b 
in a premunire for aiding one being a principal maintainer 
of the juriſdiction of the ſee of Rome contra formam flatut!, ¶ dor 
yet theſe words being omitted, to the intent to ſet forth the b, 
| * A authority, oe. 
(f) 2 R. A. 82. pl. 3. (g) Cre. Car. 465. 2258 
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authority, &c. which are part of the qualification of the 


offenſe contained in the ſtatute, the indictment is inſuffici- 
ent, and not aided by the concluſion contra formam ſtatuti. 
7. 20 Eliz. Dy. 303, a. ibid. 347-.4. ſo an indictment 
upon the ſtatute of 1 | 

indicted, that exercuit incantationem, anglice witchcraft, 
cantra formam ſlatuti, without ſaying, that 8 any 
perſon was pined, lamed, &c. in his body, it is inſuffici- 
ent, becauſe that is a circumſtance required to make it felo- 
ny; but if the indictment be, that exercuit, anglicè did em- 
* malos et nefarios ſpiritus ed intentione to deſtroy F. S. 
this is good, tho no other event enſues, for the bare em- 
ployment of evil ſpirits to or for any intent is felony. T7. 
24 Car. 1. B. R. upon an indictment removed from St. 
Edmunds- Bury. - | 


in generally we are to take notice, 1. That none of the 
ſtatutes of jeofails extend to ' indictments, and therefore a 
detective indictment is not aided by verdict, e. 
2. That in favour of life great ſtrictneſſes have been in 
al times required in points of indictments, and the truth 
is, that it is grown to be a blemiſh and inconvenience- in 
the law, and the adminiſtration. thereof; more offenders 
eſcape by the over caſy ear given to exceptions in indict- 
ments, than by their own innocence, and many times groſs 
murders, burglaries, robberies, | and other heinous and 
crying offenſes, eſcape by. theſe unſeemly niceties to the re- 
proach of the law, to ſhame of the government, and 
to the encouragement of villany, and to the diſfionour of 
God. And it were very fit, that by ſome law this over- 
frown curioſity and. nicety were reffirmies, which is now 
it Wl become the diſeaſe of the law, and will, I fear, in time 
he grow mortal without ſome timely. remedy (+). 281 


nt (b) This advice of our author counſel is denied the priſoner in caſes 


er vould, if complied with, be of ex - of 'felony ; for if no exceptions were 


callent uſe, for it would not only ta be allowed, but what went to tlic 
frevent the ' guilty from eſcaping, merits, there would then be no rea- 
the b would likewiſe be: à guard to ſon to deny that aſſiſtance in caſes, 
ty, mocence, for thereby would be re- where life is concerned, which yet 
nored the only pretenſe, upon which is allowed in every petit treſpaſs. 


Fac. cap. 12, of witchcraft, if A. be . 


And thus fax touching the forms of indictments, where- 
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ment of treſpaſs the proceſs is venire facias, and when nor 


ry. 22 A/. 81. 1 H. 5,6. g. 
dicted before juſtices in their ſeſſions to hear and determine, 


an appeal of robbery. 8 H. 5. 6. b. 2 226. Coron. 184. 
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. ag 


Concerning proceſs upon indictments. 


N many caſes upon an indictment, proceſs of outlayry 

lies not at common law, nor at this day, as in an in- 

ctment of foreſtalling, 22 E. 4. II. ö. but in an indid- 
inventus is returned, capias and exigent. 

But in all indictments of felony or treaſon, proceſs by 
a__ and exigent lies, and at the common law in cafe d 
felony or treaſon, there was but one capias, and upon non 
inventus returned an exigent awarded, and fo to the outlay- 


But by the ſtatute of 25 F. 3. cap. 14. If a man be in- 


and be returned non eff inventus upon the mo iſſued, ano- 
ther writ of capias ſhall iſſue returnable three weeks after 
with a precept to ſeiſe his goods, and detain them till the 
precept returned, and if again non inventus be returned, 
then an exigent ſhall iſſue, and the goods forfeit, and if he 
yields himſelf upon the capras, then the goods ſaved. 
This ftatute extends not to treaſon, and therefore cer- 
tainly in treaſon the exigent muſt iſſue upon non inventus 
returned upon the firſt capias. | | 
And altho the ſtatute — generally of felony, it ſeems 
that upon an indictment of murder the exigent ſhall iſſue 
after the firſt capias, as at common law, and according in 


But it is ſaid, that in an indictment (or appeal) of rob- 
bery there ſhall be two * in the king's bench before 
the exigent ſhall iſſue. H. 5. ubi ſupra. Stamf. P. C. 
Lib. II. cap. 17. fol. 67. a. | * 
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But at this day the proceſs in caſe of an indictment of 


any felony, is only one capias, and then an exigent. 
or this ſtatute of 25 E. 3. cap, 14. as to the ſecond 
cale is hardly applicable to the king's bench, nor indeed 
well to other juſtices, that ſit by commiſſion, for the 
ſecond cap1as is to be returned at three weeks after, which 
may be out of term, or after the ſeſſion of the jultices 

nded; therefore guære the uſage. ba 
By the ſtatute of 8 H. 6. cap. 10. upon appeals or in» 
lictments of treaſon, felony, or treſpaſs before juſtices 
of peace or any other having power to take ſuch indict- 
ments or appeals, or other juſtices or commiſſioners in 
my county or franchiſe againſt any perſon dwelling in 
my other county than where the indictment or appeal is 


he ſheriff of that county, wherein the party indicted is 


uſtices or commiſſioners three months after, &c. with a 
recept to the ſheriff to make proclamation at two county 
vurts for his appearance at the day of the return, and 
jen the exigent to iſſue upon his default, and in caſe any 
gent be awarded, or outlawry pronounced, otherwiſe to 
e holden for none. | 

But if the party were converſant in the cqunty where 
no: Ie is indicted at the time of the felony or treaſon commit- 


— l, the proceſs to be, as was at common law. 
5 A proviſo not to extend to the king's bench nor Cheſter. 
TH By the ſtatute of 10 H. 6. cap. 6. the ſame proceſs is 


ected upon indictments of felony or treaſon removed 

uo the king's bench by certiorari, or into any other 

urts. 

But as to indictments of felony or treaſon argingl'y ta- 
n in the king's bench, they are not within theſe ſtatutes, 


7 it by the ſtatute of 6 H. 6. cap. 1. there is ſpecial pro- 
pu on made, that before any exigent awarded the court 
5 | l iſſue a capias to the ſheriff of the county where the 


tment is taken, and another to the ſheriff of that 
unty whereof he is named in the indictment, havi 

yeeks time or more before the return, and after theſe 
returned the exigent to iflue as before. 


Upon 


ien, after the firſt capias, another capias ſhall iſſue to 


uppoſled to be converſant,, returnable before the ſaid 
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Upon theſe ſtatutes, little effect hath been obtained, for 
if the party were converſant in-the county where the felony 
or treaſon was committed, (as indeed he cannot be other. : 
wiſe, ) then he may be named of that place where the fit 
was committed in the indictment, and then the proceſs is 0 
to go, as at common law before the ſtatutes, and this is the 6 
uſual courſe at this day, that if the felony be committed in 
A. in the county of B. the indictment runs only, quid J. $. . 
— 9 A. in com B. prædict (where the indictment is 
taken). 

And upon the ſame reaſon it is, if J. S. be indicted in 
the county of B. for a felony there committed, and the 
indictment runs thus: J. S. nuper de A. in com B. aliis 
J. S. nuper de D. in com S. there ſhall no proceſs go to the 
ſheriff of S. becauſe that addition is only in the alias did, 
which is neither material nor traverſable, and therefore pro- 
ceſs ſhall iſſue only in the county of B. where he is indicted, 
and no capias with proclamation in the county of S. and the 
ſame law in an appeal. 1 E. 4. 1. a. * 

If J. S. be indicted in the county of B. in this manner; 
J. S. de A. in com B. nuper de C. in com D. the capia: 
ſhall iſſue only in tlie county of B. for there the indictment 
ſuppoſeth him actually converſant at the taking of the in- « / 
dictment; but if the indictment runs thus: J. S. nuper H « , 
A. in com B. nuper de C. in com D. in this caſe there ſhali « 
go a capias not only into the county of B. where he is int 
dicted, but upon the return thereof, (if it be before com- p 
miſſioners,) a capias with proclamations to the ſheriff of D 2 
and (if in the king's bench upon an indictment originally « tj 


found there,) one _ to one ſheriff, and another to Like 

other ſheriff, according to the ſtatutes of 8, 10 and 6 H T 
6: above named, becauſe he is not named de A. in nM :4 

B. but nuper de A. in com B. and nuper de C. in cm D ton 

and not with an alias dictus, as in the former eaſe. 30 dot t 

6. Proceſs 192 (h). 18 | lor h. 

If a man be indifted by the name of J. S. nuper d only 

in com” Ceſtriæ, the ſecon 4˙* with proclamation nal... 

hi dict 


be awarded to the prince or his lieutenant, 31 H. 6. 1 


(5) And Proceſs 103. 
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and the like to the biſhop of Durham, or chancellor of Lan- 


caſter. | | 

There was a very ſharp, yet uſeful ſtatute, 2 H. 5. 
cap. 9. If any perſon makes complaint in the chanc 
« of any felony or riot committed, and that the offender 
« fly or withdraw himſelf to the intent to avoid execution 
« of the common law, a bill thereof / ſhall be made for 
« the king, and delivered to the chancellor, who, (if he 
« be duly informed, that ſuch bill containeth truth,) 
« ſhall, at his diſcretion, grant a capias to the ſheriff of the 
« county where the offenſe is committed, returnable in 
« chancery at a certain day; and if the perſons yield 
« themſelves to the ſheriff, they ſhall be committed or 
« hailed, as the caſe ſhall require, and it- ſhall be com- 
« manded to inquire of the fact, and thereupon to be 
« done as the law requireth; but if they appear not, 
« then a writ of proclamation to iſſue to the ſheriff re- 
« turnable in the king's bench, by which it ſhall be 
„ commanded, that he make proclamation in two coun- 
« ties, that the parties appear in the king's bench to 
« anſwer the matters in the bill, (the ſubſtance whereof 
« js to be recited in the writ,) upon pain to be convict 
« of the offenſe, and if they come not at the day, to 
« ſtand attaint, and if they come then, the fact to be in- 
« quired of as above. | | 

« Provided that the ſuggeſtion of ſuch riots be teſtified 
* to the chancellor under the ſeals of two juſtices of the 
« peace, and the ſheriff of the county before the 75 
granted, the ſubſtance of the complaint to be expreſt in 
the writ of capias, and alſo in the writ of proclamation.” 
Like proviſion for the counties palatine. | 

This is marked as an obſolete ſtatute, but I know no 
att of parliament that repeals it, unleſs it be the implica- 
ion of the ſtatute of 16 Car. 1. 2 10. which yet ſeems 
not to extend to the repeal of theſe ſtatutes, for the chancel- 
or hath no power to hear and determine the offenſes, but 
only to grant preparatory proceſs to bring them in to anſwer 
cording to law, for they are to be proceeded againſt by 


ndictment, if they appear. 
| Yet 
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Yet this ſtatute hath not been (that I know of) put in | 
ure. 1. Becauſe it ſeems doubtful, whether it extends | 
to murder or robberies, unleſs accompanied with a riot. 
2. Becauſe it is left to the diſcretion of the chancellor to 
iſſue the proceſs. 3. Becauſe ſo many things previous to 
the proceſs are required, as bill, certificates, probable Ml ! 
evidence. 4. Becauſe it takes up ſo much delay, tha Wl 1 
they may as ſoon be taken up by the ordinary way of in- 
diẽtment and proceſs of outlawry. 5. And eſpecially, Mp 
becauſe in ſuch caſe the warrant of the chief juſtice ot 
any other judge of the king's bench, upon oath made 
touching the offenſe and the offenders, reacheth all parts ir 
of England. 6. Becauſe it is fo ſevere, for an innocent t 
perſon may be convicted upon default of appearance, and Wl pe 

et have had no notice; but in caſe of an outlawry, tho Wl ft 
it be an attainder in itſelf, yet ſmall exceptions are com- hi 
monly allowed to the proceſs or return, and fo by writ 

of error uſually and eafily reverſible, and the party put Wl m 
to plead to the inditment. | thi 

But certainly it might be of great uſe to bring in and N 
puniſh notorious offenders, if iſſued diſcreetly and upon ©! 
great occaſions, provided the parties were firſt indicted by 4 


the grand inqueſt. | 2 

Now, for the farther declaring the buſineſs of proceſs #14 
upon indictments. of felony theſe points are conſiderable. 
1. Who may iſſue proceſs of outlawry. 2. Againſt whom 


it is to be iſſued in relation to principals and acceſſaries. 8 
3. What the tenor of the exigent and outlawry. 4. What «© 
the effect or conſequence of either. 5. How avoided eithe En 
by diſcontinuance, ſuperſedeas, or error. mA 

I. As to the firſt of theſe, namely, who may iſſue proceſ las 
by _ and exigent. © (hal 

The court of king's bench, either upon an indictmenſ i e 
originally taken before them, or removed thither by cer ther 
tiorari, may iflue proceſs of capias and exigent into any ” '! 
_ of England upon a non e inventus returned by tht borce 
ſheriff of the county, where he is indicted, and a te/fatun{l= aſe 
that he is in ſome other county. um, 


Juſtices of gaol- delivery regularly cannot iſſue a capi 
or exigent, becauſe their commiſſion is to deliver the g 
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| & priſonibus in ea exiſtentibus, ſo that thoſe, whom they 


| WH have to do with, are always intended in cuſtody already; 
vide ſupra, cap. 5. gy 12 5 : 

ö Juſtices of oyer and terminer vas iſſue a capias Or exigent, 
nnd fo proceed to the outlawry of any perſon indicted be- 
0 fore them, directed to the ſheriff of the ſame county, 
where they hold their ſeſſion at common law. 

4 But by the ſtatute of 5 E. 3. cap. 11. they may iſſue 
proceſs of capias and exigent to all the counties of England 
: gainſt perſons indifted or outlawed of felony before them. 
ie Juſtices of peace may make out proceſs of outlawry upon 
; W indictments taken before themſelves, or upon indictments 
taken before the ſheriff, and returned to the juſtices of 
peace by the ſtatute of 1 E. 4. cap. 1. but the power of the 
ſheriff to make any proceſs upon indictments taken before 
him is taken away by that ſtatute. _ : 

The proceſs of the outlawry, viz. the capias and exigent 
muſt be in the king's name, and under the judicial ſeal of 
the king appointed to that court that iſſues the proceſs, and 
with the teſte of the chief juſtice, or chief judge of that 
court or ſeſſions. 

A man is indicted by inquiſition before the coroner, 
quere if he can by law make out proceſs of outlawry ; 
uidetur quod fic. 27 Aſſiz. 47. B. outlawry 38. | 

[T. Againſt whom proceſs of outlawry iſſue upon 
a indictment. | | 

Altho in civil actions between uy and regularly 
a capias Or exigent lies not againſt a lord of parliament of 
England, whether ſecular or eccleſiaſtical, yet in caſe of 
m indictment for treaſon or felony, yea, or but for a treſ- 


the king, and the offenſe is a contempt ”=_ him: And 
or if a peer of parliament be convict of a diſſeiſin with 


orce, H. 32 Eliz. B. R. Croke, n. 9. Lord Stafford's 
ale (i), or denies his deeds, and if it be found "againſt 


Lincoln's 


(i) Cre, Elix. 170. 


pals vi & armis, as an aſſault or riot, proceſs of outlawry 
ſhall iſſue againſt a peer of the realm, for the ſuit is for 


therefore, if a reſcue be returned againſt a peer, 1 H. 5. 


lim, M. 38 & 39 Elia. B. R. Croke, u. 26. the earl of 
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: Lincoln's caſe (4), a capias pro fine and exigent ſhall iſſue, 
for the king is to have a fine, and the ſame reaſon is upon 
an indictment of treſpaſs or riot, and much more in the 
caſe of felony. — | 
In an appeal by writ againſt principal and acceſfary, be- 
cauſe the writ is general, and diſtinguiſheth not which is 
principal and which acceſfary, the proceſs by capiar 
thall go againſt them all; . but if the defendants make 
default, the plaintiff in the appeal ought to declare 
which is principal, and which acceffary before the exigent 
ues, and then the exigent ſhall go only againſt the 
principal, and if he diſtinguiſneth it not, but prays an 
a_ againſt all, he is concluded to charge any as ac- 
I | 


But in an appeal by bill or an indictment, the bill or 
indictment declares which is principal and which acceſſary, 
and there (indeed) the proceſs by capias is againſt them 
all, but when it comes to the exigent, the exigent ſhall 
fue only againſt the principal, and proceſs continue by 
capias 2 againſt the acceſſary, till the principal be 
outlawed, and then an exigent to iſſue againſt the acceſſary, 
becauſe then the — is attaint by outlawry; and if 
the acceſſary appears upon the capias, he ſhall be let to 
bail, and have idem dies by bail till the proceſs be deter- 
mined againſt the principal, and this was the common law, 
but farther ſettled by the ſtatute of Veſim. 1. cap. 14. 
2 Co. Inſt. p. 183. and Stamf. P. C. Lib. II. cap. 17. 
fol. 69 & 70. Y 

If A. and B. be indicted as principals in felony, and 
C. as acceſſary to them both, the eigen againſt the ac- 
ceſſary ſhall ſtay as before, till both be attainted by out- 
lawry or plea. 40 Aſiz. 25 & 7 H. 4. 36. b. for it is 
ſaid, if one be acquitted, the acceſſary is di 
| becauſe indicted as acceſſary to both, and therefore ſhall 
not be put to anſwer till both be attaint. 2 Co. Inſtit. 183. 
Plawd. Com. 9g. b. dubitatur; for tho C. be acceſſary to 
both, he might have been indicted as acc to one, 
becauſe the felonies are in law ſeveral, but if he 3 


(4). Cro, Elia. 504, 
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dicted as acceſſary to both, he muſt be prov'd ſo. 4 C. 
Rep. 44. b. Vaux's caſe, 47. b. Waite's caſe, 2 Co. Inſt. 
ubi ſupra ; but vide 9 Co. Rep. 119. a. lord Sanchar”s caſe 
contra per totam Curiam. | Net Ys 
Nota, the diverſity ſeems to be between an acceſſary to 
two principals in an appeal, there he ſhall not be convict, 
if he be only acceſſary to one; but if A. and B. be in- \ 
dicted as principals, and C. be indicted as acceſſary to 
both, if he be found acceſſary to one, he ſhall be convict- 
ed, becauſe the king's ſuit; quere, 8 H. 5. 6. 5. Co. 
Rep. 119. a. Sanchar's caſe (*). * "| | 
II. As to the writ of exigi facias, and the return there- 
of 


If the defendant renders himſelf to the ſheriff before 
the quinto exactus, and appears in court at the return of 
the exigent and pleads, and is bailed to attend the trial, 
and then makes default, the inqueſt ſhall not be taken 
by default in any caſe of felony, either upon an indict- 
ment or an appeal, tho it may in other caſes, but a new 
capiat, and after that an exigent ſhall iſſue, and a capras 
againſt the bail. 19 E. 3. Exigent 10. 

If an exigi facias be delivered to the ſheriff, and there 
are but two county-courts before the return, and the 
ſheriff returns the firſt and ſecond exactus et non comparuit, 
and that there were no more county-days between the de- 
livery of the writ to him and the day of the return, there 
may iſſue a ſpecial exigi facias with an allocato comitatu, if 4 
it be prayed, after the return, and before any new count 9 
day be paſt, but if any county- day be paſt between the fal A 
of the Euer county-days and the return, no exigi factas 13 
ſhall iſſue with an * comitatu, but an exigi facias de | 
19, for the demand of the party muſt be at five county- 

» Wh courts ſuceſſively held one after another without an 

| HY county-court intervening, 22 E. 3. 11. a. ſo if after the 
183. Wl {econd -xaus the offender renders himſelf and finds main- 
y 10 BY priſe, and at the day of the return makes default, no 
one, Wl exigi facias with an allacato comitatu ſhall iſſue, becauſe 


e n. BY three county-days intervened, but a new exigent and a 
licted Vor.. II, = capias 


(*) Vide ſupra, Part I, p. 624, 
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| Nen againſt the bail. 22 E. 3. ubi ſupra, and 32 E. 3. 


xi gent 14. | | ; 

And therefore in London, where the holding of the 
huſtings is uncertain, no exigi facias ſhall iſſue with an 
allocata huſting*, becauſe the court cannot take notice of 
the ſet times of holding it, as they may of the times of 


holding the county-court. 21 E. 3. 35. B. 1) E. 3. 43. b. 


Exigent 11. but vide contrarium at this day an allocato 
Auſting, H. 19 Jac. B. R. Archer and gms hp „ Where 
it was agreed, that if an exigent iſſues in n, and the 
begin in huſting de placito terre, (as they may) they ſh 
proceed along at that huſtings to the outlawry, without 
mingling their huſtings de communibus placitis ; but if an 
allecato ar comes, they ſhall proceed without omitting 
any huſting. | 

f the offender appears at the capias and pleads to iſſue, 


and is then let to bail to attend the trial, and then makes 


default, the inqueſt in caſe of felony ſhall never be taken 
by default, but a capius ad audiendum juratam ſhall iſſue, 
And if he be not taken, an exigent, vide 26 Af. * Cron. 
196. and if he appeared upon the exigent and then made 
default, an exigi ow de novo ſhall iſſue, 16 A/. 13 


But, if upon the capias or exigent the ſheriff returns cepi 


corpus, and at the day hath not his body, the ſheriff ſhall 


; 
be puniſhed, but no new exigent awarded, becauſe in cu- T 
ſtody of record. 30 Az. 23. but if the party be returned ! 
outlawed, the proceſs thereupon is a capias utlegatum, 

And that I may ſay is once for all, as well this proceſs E 
of capias utlegatum as all other proceſs upon an indictment, 7 
and generally all proceſs for the king are with a nn or 
omittas propter aliquam liber tatem. h gl 

And therefore, by virtue of theſe proceſſes, the ſheriff “ 


may enter into any liberty to execute the ſame. the 

d if the party be in his own houſe, or in the houſe WI ca! 

of any other, if the doors be ſhut, and the ſheriff having 4 

| ms notice of his proceſs demands admittance and the Ml ©)! 

oors be not opened, he may break open the doors and 

enter to take the offender. 5 Co. Rep. 91. ö. Semayne's | 

caſe, O& libros ibidem. 1 

N 

70 


| (0 Palm, 25d. | 


HISTORIA PLACITORUM CORONE. 

Nay farther, if a party outlawed be in a houſe, and 
the door be refuſed to be opened, the conſtable, or any 
other perſon in purſuit of the felon, may break open 
the doors and apprehend a perſon outlawed or indicted of 
felony. 

The return of the outlawry muſt be certain, 


It muſt ſhew- where the county-court was held, and in 
what county, therefore ad comitatum meum S tent. apud C. 


and ſays not in comitatu prædicto or in com” S. is erroneous, 
11 H. 7, 10. a. dubitatur. | 

The like if it be ad comitatum meum tentum apud S. in 
com' Somers', and ſays not ad comitatum meum Somers? or 
ad camitatum Somers', without ſaying ad comitatum meum 
Somerſet, P. 7 = B. R. adjudged, Whiting's caſe (m). 
6H.7.15. b. 11 H. 7. 10. a. 

And yet in that caſe at the deſire of the king's attorney, 
in caſe of an outlawry of felony a certiorari iſſued to the 
coroners to certify the truth, and: thereupon the return 
was amended according to a like precedent in the time 
of E. 4. T. 4 Car. B. K. Plum's caſe (nßjꝰ. 

The ſheriff muſt return the day and year of the king to 
every exactus, | 

If the day and year of the king be inſerted in the 1, 2, 
3and 5, exaAus, but omitted in the 4th exadus, it is er- 
roneous, and ſhall not be ſupplied by intendment. M. 
14 Fac. B. R. Chapman's caſe adjudged (o). 

So if it be anno regni daminæ reginæ without ſaying 
Elizabethe, or domine Elizabethe without ſaying regine. 
P. 7 Jac. C. B. Burfard's caſe ( and Brandling”s caſe (90, 
or anno regni domini regis Jacobi without ſaying regni ſui An- 
ele, tor the year of England and Scotland differ. H. Fac. 
Fen's caſe (), fo if there be leſs than a month between 
» firſt and ſecond exadus, H. 13 Fac. B. R. Taverner's 
caſe (s), | | f 

Al hufling tent” apud Guildhall civitatus London without 


laying de communibus placititis is erroneous, becauſe they 


O 2 | have 
*) 2 R. A. p. $02. þl. 2. (7) 2 R. A. p. $02. pl. 7, 
(n) Palm, _ gt 10. (+) Ibid. p. 2. pl. . 
% 2 R. A. p. 803. pl. 1, (s) Ibid. p. 802. pl. 5. 


) Ibid. p. $02, pl. 6. 
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| have two huſtings, one de communibus placitis, another de 


placitis terre. 6 H. 7.15. b. 11H. 7. 10. 4. 

So if an exigent be againſt A. and B, and the return is 
primo exafti fuerunt & non comparuerunt without ſaying nec 
eorum aliquis comparuit it is erroneous. H. 13 Fac. B. R. 
Taverner's caſe adjudged (t), & ſæpius alibi. | 

If there be two coroners in a county, the calling upon 
the exigent may be by one of them, and likewiſe one alone 
may give the judgment of outlawry. 14 H. 4. 34. b. 
per Hankf. 39 H. 6. 40. b. 

But it ſeems the return muſt be by two minifterial acts. 
14 H. 4.34.6. 39 H. 6. 40. 6. 


The name of the coroner muſt be ſubſcribed to the 


judgment of outlawry at the quinto exadtus. M. 9 Car. 
B. R. Ethrington's caſe upon an outlawry of felony, and 
it muſt be ſubſcribed alſo by the name of their office A. B. 
and C. D. coronatores, unleſs in London, where the mayor 
is coroner, M. 13 Jac. E. R. Earle's caſe (u). P. 17 Jac. 
Croke, n. 11. Garrard's caſe (x). | 
The ſheriff's name and office muſt alſo be ſubſcribed to 
the return of the exigent, e. g. A. B. armiger, vicecomes. 
IV. As to the effect of the exigent or outlawry in treaſon 
or felony. | | 
1. As to the exigent the very iſſuing of the wiit of exi- 
gent in caſe of treaſon or felony gives to the king or the 
lord of a franchiſe, to whom that liberty is granted, the 
forfeiture of all the goods of the party ſo put in exigent 
from the time of the eſte of the writ of exigent. 41 Aſſiz. 13. 
And therefore, if in an appeal the exigent be well 
awarded, tho the writ of appeal be abated, the forfeiture 
of the goods by the exigent ſtands in force. 43 E. 3. 
17. 5. Stamf. P. C. Lib, III. cap. 22. fol. 184. b. 
And tho the outlawry be reverſed for error in law or in 
fact, as if the party were impriſoned at the time of the 
2 and after the exigent, whereby the outlawry is 


teverſed, yet the exigent being well awarded the for- 
| | feiture 
(:)2 R. A. p. 3802. pl. 1, (u) Thi, P. Soz. pl. 3 & 4- 


) Cre, Fac. 531. 
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 feiture of the goods ſtands. 19 E. 3. Forfeiture 19. 


30 H. 6. ibid 31. . | 

And therefore a PER writ of error lies upon the 
award of the exigent, for the party ſo put in exigent, or his 
executors to reverſe the award of the exigent, if it were 
erroneouſly awarded for error in law or error in fact. M. 
33 & 34 Eliz. B. R. Marſbe's caſe adjudged, cited, in 
Foxley's caſe 5 Co. Rep. 111. ga. but not without reverſal 
by writ, of error. id. As if he were in priſon, or be- 


yond the ſea, or had a charter of pardon. before the- 


exigent awarded, and thereupon the very award of the 
exigent ſhall be reverſed, and the party reſtore@ to his 
goods, and ſo it is for matter of law, as if the exigent 
iſſued againſt the acceſſary before the principal attainted. 
Stamf. ub ſupra. | 

But the avoiding only of the outlawry avoids not the 
exigent if well awarded, nay altho the party renders him- 
ſelf after the exigent awarded, and pleads to the indict- 
ment, and is found not guilty, yet the forfeiture by the 
exigent ſtands in force. 22 Aſſiz. 81. 

Therefore it is neceſſary for a party outlawed in felony 
to bring his writ of error ſpecially tam in adjudicatione 
brevis de exigi facias, quam in promulgatione utlegarie, for 
tho the outlawry be reverſed, it doth not reverſe the 
award of the exigent. . 

But error in the exigent is cauſe to reverſe the outlawry, 
and error in the appeal or indiQtment, upon which the 
exicent is awarded, is cauſe to reverſe both outlawry and 
exigent, 15 

But without a judgment of reverſal in a writ of error 
the forfeiture by the exigent awarded ſtands, tho the in- 
dAmcnt be quaſhed or the appeal abated, becauſe the 
king's title being of record, muſt be avoided by a record, 


and ſo are the books of 41 Aſſiz. 13. 43 E. 3.17. b. to be 


reconciled, vide Foxley's caſe, ubi ſupra. 

2. As touching the forfeiture by outlawry. Outlawry 
o treaſon or felony is a conviction and attainder of the 
offenſe charged in the indictment. 


O 3 And 
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And as the award of the exigent gives the forfeiture of 
the mam, ſo the outlawry gives the forfeiture or loſs of 
the lands of the party outlawed, viz. in caſe of outlawry 
of treaſon his lands are forfeited to the king, of whom- 
ſoever they are held, and in caſe of outlawry of felony to 
the lord by eſcheat, of whom they are immediately 
holden. | 

But it muſt be remembered, that the bars judgment of 
outlawry by the coroners without the return thereof of 
record is no attainder, nor gives any eſcheat. Co. Lit, 


$. 197. fo. 128 Aſſiz. 49. 


But it muſt be returned by the ſheriff with the writ of 
exigi facias, and the return indorſed. 

And therefore, if there be a quinto exadlus, and there- 
upon utlegatus eſt per judicium coronatorum, but no return 
thereof is made, there lies a writ of certiorari, to the coro- 
ners, 9 H. 4. 7 6. 36 H. 6. 24. b. Dy. 223. a.orto 
the ſheriff or coroners, Regiſter 284. a. 38 E. 3. 146. 
vide Dy. 317. a: to certity the outlawry into the king's 
bench, but this is only either to ground à charter of par- 
don upon it, 9 H. 4. 7. 6. or to amerce the ſheriff, 
where he returned only a quarts exattus when it was guin- 
to exatlus, 36 H. 6. 24. 6b. but of what effect it is other- 
wiſe, there ſeems diverſity. of opinions; I think as 
followeth, | 

1. That it doth not diſable the party to bring an ac- 
tion, becauſe in relation to party and party it ſtands as 
nothing, till returned by the ſheriff. Mich. 14 & 15 Elis. 
Dy. 317. a, Puttenham's caſe. | 

2, That conſequently, barely upon ſuch a return of 
an outlawry, upon a certiorari, without the writ of exigent 
indorſed and returned together with the certiorari, it ſeems 
no. writ of eſcheat lies for the lord; quere, | 

5. But if the writ of certiorari, be directed to the ſheriff 
and coroners, and the writ of exigent be extant in court, 
and they return this outlawry, poſſibly this may be a fut- 
ficient. warrant to enter it of a record,'as a return upon 
the exigent, for the king's advantage, and to iſſue upon 


it a copias utlegat”, 38 E. 3. 14. b. to have the forſeiture 


of his goods. 14 & 15 Elz. Dy. 317. a. C. . 
| 85 | 228, b. 
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228. 5. 37 H. 6. 17. a. vide Proctor's caſe. P. 5 Eliz. 
Dy. 223. 4. And Stanley's caſe there cited out of 18 E. 4. 
to this purpoſe. | . 

4. But unleſs the writ is ſome way returned or extant, 
| think it gives the king no title to land or goods, for 
the writ of exigi facias is the warrant of the es and 
that which gives the coroners their authority in ſuch a 
caſe to give judgment of outlawry. | 


And it is not like the caſe, where there was once a 


writ and return of outlawry, and the record ſince loſt, 
for that upon circumſtances a jury upon the general iſſue 
may find a record, tho not ſhewn in evidence ; but here 
the writ was never in truth indorſed nor returned. 
| 5. But if the writ of certiorari were directed to the 
| coroners alone, tho it may be a ground to cauſe the 
ſheriff to mend his return and make it according to the 


ö truth, yet the certificate of the coroners will not make a 
[ record to intitle the king or lord to any thing without 
5 the writ of exigent extant, and the return upon it amend- 
4 ed by the ſheriff, for without the exigi facias and the re- 
E turn of the outlawry upon it, I think there is neither 
1 diſability, forfeiture, nor eſcheat, and therefore P. 8 Fac, 
r= C. B. a certiorari ſhall not be ſo much as granted to the 
1 coroners to remove an outlawry after the parties death. 


vir John Fit's caſe, 


c- . Touching the avoiding of the outlawry, it is to be 


as done either by plea or by writ of identifate nominis, or by 
2. writ of error. 

1. By plea, where the record of the outlawry is not a- 
of voided but made good againſt another perſon, as where 
ent the outlawry is againſt F. S. de B. and the party taken 
ms upon it is another perſon of another addition, as F. S. de 

Cor J. S. junior, &c. vide 19 H. 6. 58. a. 10 E. 4. 16. a, 

riff 20 H. 6. 19.4. | 
ut, 2, By writ of identitate nominis, vide F. N. B. 267. 
20 E. 3. Brief. 683. 14 H. 4. 27. a. 

3. By writ of error, for it is a judgment of record 
and muſt be avoided by record. 

The errors aſſignable are either errors in law, whereof 
beſore, or errors in fact, which are many, as if the party 
4 outlawed 


bs 
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- outlawed were an infant under fourteen years old in caſe 


of felony. Dy. 104. b. 3 H. 5. Utlagarie 11. 

So if he were impriſoned at the time of outlawry, 
unleſs being brought to the bar and demanded, if he will 
22750 and he refuſes it. M. 8 Fac. C. B. 1 H. J. 13. 
21 E. 4. 73. 0. % | 

As "6th" ci avoiding of an outlawry of felony, be- 
cauſe beyond the ſea, H. 15 Fac. B. R. Carter's caſe (5), 
theſe differences were agreed'by the court, whereby the 


differing books are reconciled upon view of divers pre- 
cedents. 77 | 


1. If a man having committed a felony goes beyond 


the ſea voluntarily, or upon his own occaſions, and not 


in the king's ſervice before any exigent awarded, tho after 


the indictment, and then an exigent is awarded, and the 


offender being beyond the ſea is outlawed for the felony, 
he may aſſign it for error. Es 1 
2. But it after the exigent awarded upon the indictment 


of felony, then he goes beyond the ſea voluntarily or 


upon his own occaſions, and being ſo beyond ſea is out- 
lawed, he ſhall-not avoid it by ſuch being beyond ſez, 
becauſe the exigent awarded gives him notice of the pro- 
ſecution, and by ſuch a means he may avoid his convic- 
tion by ſtaying till all the witneſſes are dead, 

Ge But yet primd facie the error in that caſe is well aſ- 
{igned, by alledging he was ultra mare tempore promulgationis 


utlegariæ, and if he were in the realm after the exigent 


iſſued, it ſhall come in by plea of the king's attorney to 
ſhew it. rote Dep. oi 

4. But if he were within the realm at the time of the 
exigent iſſued, and went beyond ſea upon the ſervice of the 
king or kingdom, and then is outlawed being beyond ſea, 
this outlawry ſhall be reverſed, and if the party alledges 
generally, that he was ultra mare tempore promulgationis ut- 
legariæ, and the king's attorney replies, that he was in 
England tempore emanationis brevis de exigi facias, it is a good 
replication tor the plaintiff m the writ of error to alledge, 
that he went out en the exigent and before the outlawry 
pronounced upon the king's command or ſervice, and 
ſhew it ſpecially, and ſo confeſs and avoid the plea. 


And 


(y) 2 K. A. 804. pl. 2, 3 4, 5- 
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And it is to be obſerved, that altho the death of the 
king doth not diſcontinue the indictment, yet the king's 
death pending the proceſs and before the outlawry diſ- 


continues the proceſs, and this is not aided by the ſtatute 


of 1 E. 6. cap. /. | 

Upon a writ of error upon an outlawry in felony, the 
record of the outlawry cum omnibus ea tangentibus is re- 
moved into the king's bench, wherein theſe things are 
obſervable. 


1. That the party outlawed muſt render himſelf in 


cuſtody, and in cuſtody muſt come in perſon to the bar, 
and when he is demanded what he can ſay, he is in per- 


ſon to pray allowance of the writ of error. | 
2. The writ being allowed the record is to be removed, 


namely, the indictment, proceſs, and return, and out- 


awry, he is then to aſſign his errors in perſon, and a day 
is given to the king's attorney to reply to him, and in the 
mean time 8 factas to the lords mediate and imme- 
diate is to iſſue returnable at fifteen days ad audiendum 
errores. 

. If any lords do appear, they may plead to the 
—_ if Aa ſheriff — —— — lands, &c. 
then the court proceeds to examine the errors. 


4. The outlawry bang reverſed he is put to anſwer the 


indictment, and may plead to it, and be tried at the 
king's bench bar, or the record may be remitted into 
the country, if it were removed into the king's bench 
by certiorari, with a command to the juſtices below to 


þ3 


* 
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proceed by the ſtatute of 6 H. 8. cap. 6. de quo ſupra, 
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C H A P. XXVIL 


Touthing certiorari out of the kivig's dominions. 


Burn. Tit. HO a writ of certiorari be not properly or direQly 
Certiorari. - a proceſs upon an indictment, yet it has relation to 
4- Blackſ. jt, and in order to the full underſtanding of the pleas of 
3 the crown is neceſſary to be conſidered. 

272, ch. ag. The king's bench is the ſovereign ordinary court of 
pa. 320, juſtice in cauſes criminal, and therefore may iſſue a cer- 
321. Kae tiorari unto inferior juſtices to remove indictments or 
5. C. Tit. appeals, and that is done for ſeveral ends. 

Certiorari, 1. Sometimes to conſider and determine the validity 
See the ſe- of indictments, and to quaſh or affirm them, as there is 
weral 1n- cauſe. 


e- 4. 2. Sometimes to have the priſoner or offender tried 
Reports of either at the bar, or by niſi prius before the king's juſti- 
Sir James ces of the courts of Weſtminſter. | 

+ 5 ng 3. Sometimes to examine, and affirm or reverſe the 
temp, proceedings and judgments given by inferior judges, for 
Lord Hard- it was frequent heretofore to have the record removed by 
wicke 396. certiorari firſt, and then a writ of error, quod coram v1bis 


roſidet, tho it is now ordinarily done together by writ of WF”. 


error. | 8 8 
4. Sometimes to plead the king's pardon. ad 
5. Sometimes to iſſue proceſs of outlawry againſt the , 


offender in thoſe counties and places where the procels 
of inferior juſtices cannot reach them. 

Tho this be uſual to remove records of indictments by 
certiorari, yet the chancellor may deliver an indictment 
removed before him, or the juſtices of peace, or other 
commiſſioners of oyer and terminer or gaol-delivery may 
deliver indictments taken before them manibus proprit 
without writ, and ſuch a record ſo removed, and a fe- 
cord made of it removes the record. 

If there be an indictment to be removed and the 


party be in cuſtody, it is uſual to have an habeas corſui to 
| | remove 
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remove the priſoner, and a certiorari to remove the re- 
cord, for as the certiorari alone removes not the body, fo 
the habeas corpus alone removes not the record itſelf, but 
only the priſoner with the cauſe of his commitment, and 
therefore altho upon the habeas corpus and the return 
thereof the court can judge of the ſufficiency or inſuf- 
ciency of the return and commitment, and bail or dif- 
charge, or remand the priſoner, as the caſe appears 
upon the return, yet they cannot on the bare return of 
the habeas corpus give any judgment, or proceed upon the 
ly record of the indictment, order, or judgment, without 
* the record itſelf be removed by certiorari, but the ſame 
of ſands in the ſame force it did, tho the return ſhould be 
adjudged inſufficient and the party diſcharged thereupon 
of his impriſonment, and the court below may iſſue new 
52 proceſs upon the indictment, tho it be otherwiſe in an 


bees corpus in civil cauſes, for it is a ſuperſedeas, and 
8 cloſeth up the hands of the inferior court in civil cauſes. 
ity By the ſtatute of 1 & 2 of P.& M. cap. 13. an Aa- 
er corpus or certiorari to remove a priſoner or a recogni- 
-d ance ought to be ſigned with the proper hand of the 
N chief juſtice, or in his abſence by one of the juſtices of 
mr Wl the court, out of which it iſſues. | x | 
we By the ſtatute 21 Tac. cap. 8. all certiorari's to remove 
for nditments before juſtices of the peace ſhall be delivered 
0 it the quarter ſeſſions in open court, and the party in- 
1 lifted ſhall become bound with ſufficient ſureties in ten 
* jounds to the proſecutor, with condition to pay him ſuch 


charges as the juſtices of peace ſhall aſſeſs, if the party 
de convicted, otherwiſe the juſtices of peace may pro- 
. ed to trial notwithſtanding ſuch certiorari. | 

A certiorari may iſſue to the juſtices of a county pala- 
ine, or to the mayor of the cingue ports to remove an in- 
iAment taken before them, and muſt not be directed to 
tte chancellor of Durham, &c. or warden of the cingue 
pris, for now by the ſtatute of 27 H. 8. cap. 24. all 


her x 
oe Wonmiſſions of the peace, gaol-delivery, 2yer and terminer, 
may Wl... 15 : Jo! E's | 
is «c, are to be made in the king's name, and theſe juſtices 


criminal cauſes are immediately ſubje& to his court, 
% ether juſtices of like nature elſewhere are; and if 
b return a privilege of the county palatine or cinque 


ports 


— 


n 


— 


rc 


* — „* 
"Us $3.59 


» 
"= 
ho 
Ws 
I 

* 

5 8 


e 


P d On SE IT 
8 7 r D — > — 


— 


altho the allowance of the writ and the tender of the ſe- 
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ports upon the certiorari, it ſhall not be allowed, but an 
alias certiorari ſhali iſſue with a precept to produce their 
charters, by which they claim ſuch exemption. P. 43 Eliz. 
E. R. Rot. 119. T. 8 Car. B. R. (a) and M. 8 Car. E. 
R. (b) upon an indictment of ſodomy in the cingue parti. 
T. 1653. Rutabie's caſe upon an indictment of murder 
in Durham (c]. 

A certiorari iſſues bearing teffe the laſt day of Trinity 
term to remove all indictments againſt A. and B. return- 
able tres Michaelis; at the quarter-ſeiſions it is delivered, 
and then an indictment is found againſt A. B. and C. 

Ruled 1, That tho the delivery of a certiorari ſuperſedes 
the proceeding upon an inditment, yet it doth not hin- 
der the taking of an indictment after the delivery of the 
writ. | | 

2. Altho the indictment be taken after the feſte of the 
certiarari, and before or after the delivery thereof, yet all 
ſuch indictments againſt A. and B. ought to be removed, c 
and the juſtices below cannot Arie upon ſuch indiQ- d 


ments to trial, judgment, or execution; and it they do, - 
it makes their proceedings erroneous and void, and like- e 
wiſe ſubjects the juſtices to an attachment for the con- Wl tr 


tempt, whether they proceed at the ſame ſeſſions, or a Wl + 
private ſeſſions after, | | | 

3. That ſuch a certiorari to remove all indi&ments ll ib 
againſt J. and B. removes all indictments wherein A. or B. ſe 


are indicted either alone or together with any other per- ee. 


fon, M. 22 Car. 1. B. R. Orfener's caſe (d) adjudged. 2 


1 R. 3.4.6.6 H. 7.16. a. be 


If A. B. and C. are indicted (ſuppoſe for a battery,) ue 
ruled, 1 Tho A. alone tenders ſecurity for the coſts, it is 
ſufficient within the ſtatute, and the, record ought to be WM nd 
removed into the king's bench. 2. If the indictment be ¶ bc 
at a private ſeſſions, this indictment ought to be delivered 
into the quarter-ſeſſions, yet the delivery of the certiorar! 
at the private ſeſſions cloſeth the hands of the juſtices, 


curity 


(a) Heſtil Tilden's caſe, 1 R. A, and alſo Simpſon's caſe; 1 R. A. 395. 
295. pl. 6. | A ; 
(6b) Dugdale's caſe, ibid. (4) The ſame points reſolved in 
6) Pide ſupra, Part I. p. 467. Cheney's caſe, 1 R. A, 395. Pl. 1,2, 


%. 
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curity muſt be by the ſtatute at the quarter ſeſſions. M. 
1653. B. R. adjudged. | | 

Nota, T. 15 Car. 1. B. R. in Hancocl's eaſe theſe points 
were reſolved. 1. That if meny are indicted, and one 
only tenders ſureties for the coſts upon the ſtatute of 21 

ac. it is ſufficient. | | 

2. If the ſurety be ſufficient as to 101, that is a ſuffi- 
cient ſurety, and ought to be allowed by the juſtices of 

ace. | 
85 A feme covert is not within the ſtatute of 21 Fac. to 
find ſureties. | 

4. If a certiorari iſſues and ought to be allowed, the 
proceeding of the juſtices after is coram non judice. 

5. It was reſolved M. 4 Car. that the removal of an 
indictment of forcible entry by the proſecutor is not within 
the ſtatute of 21 22 0 

And ſo nate a difference between a writ of error and a 
certiorari, the former is a ſuperſedeas to the iſſuing of exe- f 
cution from the time of the delivery of the writ till the 1 
day of the return be paſt, but then if the plaintiff proceeds 
not to the removal of the record, execution ſhall be | 
granted for his delay; but a certiorari is a ſuperſedeas 4 
trom the time of the delivery thereof for ever, unleſs a 4 
precedendo iſſues. 21 H. 6. 28. b. Dy. 245. a. 

If at the ſeſſions of the peace an indictment of force- 
nts able entry be, and reſtitution be awarded, and after the 
B. ¶ {ions and before reſtitution actually made a certiorari is 
der- <livered to one juſtice of peace, before the ſtatute of 
ved, u fac. it cloſed up their hands, and no reſtitution ſhall 

te awarded, but the juſtice ought to make a ſuper ſedeas 
ry,) bereupon. 
And it ſeems the ſame law ſtill remains at this day upon 
ndiAments of forceable entry found at private ſeſſions, 
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t be Keauſe the juſtices make execution thereupon before any 
ered Wi uirter-ſeſſions come by virtue of the ſtatute of 8 H. 6, 
ora! . 9. and if the certiorari ſhould not be obeyed, it would 
tices, Ne fruitleſs, | 

e (c- A. B. C-and D. be actually indicted in one indict- 


nent for one offenſe, and a certiorari be to remove all 
aditments againſt A. and B. this will be ſufficient to 
move the indiQtment againſt A. and E. and alſo it re- 


moves 
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a return indorſed upon the writ, for then that ſingle in- 


charged. 
C. and D. for one murder or burglary, another againſt 


ga gainſt J. B. C. and D. for tho in law each of them be 


in curid mſiri, whereas it was in curiũ of the predeceſſor 
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moves the indictment as to C. and D. for the juſtices may 
deliver the indictment per manus propriar. M. 37 & 38 
Eliz. B. R. Woodward's caſe, contra 6 E. 4. 5. a. 

But if the indictment be but one, but the offenſes 
ſeveral, as if A. B. C. and D. be indicted by one bill for 
keeping ſeveral diſorderly houſes, a certiorari to remove 
this indictment againſt A. and B. removes not the indict- 
ment as to C. and D. for tho they are all compriſed in 
one bill, yet they are ſeveral indictments and ſeveral 
offenſes, and ſo the record is in the king's bench virtually 
and truly as to A, and B, but as to C. and D. the record 
remains below. N | | 

But if the juſtices per manus ſuas proprias deliver the bill 
into court againſt all of them as they may, then if a re- 
cord be 4 of that delivery, the indictment is entirely 
removed againſt A. B. C. and D. becauſe not done upon 
the writ of certiorari, but per manus ſuas proprias : But 
otherwiſe it is, where the offenſes are ſeveral, and the 
indictment againſt A, and B. is removed by writ, and by 


dictment, that concerns A, and B. is removed, and not 
the others, where the offenſes are ſeveral, and ſeverally 


But as 1 ſaid, if there be one indictment againſt A. B. 


the ſame perſons for robbery, and a third againſt the ſame 
perſons for a rape, a certiorari to remove all indiatments 
againſt A. and B. removes all theſe ſeveral indictments 


ſeverally a felon, yet inaſmuch as they are jointly charged 
they ſhall be all removed as to A. B. C. and D. by virtue 
ue one writ, contrary to the opinion of Kam. 
6 E. 4. 5.4. | 
And 2 in ſome caſes variance between the certiorar! 
and the record cauſeth the record not to be removed, a 
if the certiorari be to remove the record of an inquiſition 


the record is not removed. 3 Eliz. Dy. 206. b. 

So if it be to remove an indictment for ſtealing of tw 
horſes, and the record is but for one. 3 Hz. 3. Fm 
Com. 393. 4. | 
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If a certiorari” iſſues, it is a 2 in law, and it 
| makes judicial proceedings after 
erroneous, but poſſibly it makes miniſterial proceedings, 
as the award of reſtitution in a forceable entry, void alſo ; 
wide 6 H. 7.16. a. per Keble, altho it doth not remove 
the record before the return. Dy. 245. a. 

After a certiorari iſſued and delivered, and before the 
record removed the inferior judge may be enabled to 
proceed by a procedendo or ſuper ſedeas of the certiorari 
iſuing out of the court of king's bench. t 

But if the record be removed and filed in court, at 
common law no procedendo could be granted, neither 
could the record be remitted, but now by the ſtatute of 
6 H. 8. cap. 6. the court of king's bench may remand 
the record, and command the judges below to proceed 
upon the indictment fo remitted. | 

And note the difference between a certiorari in the king's 
bench and chancery: In the king's bench the very re- 
cord itſelf is removed, and that which remains in the 
court below is but a ſcroll. But uſually in chancery, if 
the certiorari be returnable there, they remove but the 
tenor of the record, and therefore if the tenor of a record 
of an indictment, or attainder, or conviction be removed 
. y ertiorari into the chancery, and thence ſent by nutti- 
inſt N u into the king's bench, they cannot thereupon pro- 
ame Wh ceed either to judgment or execution, becauſe they have 
ents Wi only the tenor of the record before them, and not the 
ents Wh record itſelf, as in the former caſe. Vide 57 H.6. 17. 
1 be v H.6.4. Dy. 217. 4. 2 E. 3. 21. 4. (e). | 


Khan. Nu. Dyer 369. 6. 
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ment and proceſs of law. 
— Tit, if he be taken, or renders himſelf, and appears in court, 
ment and fender can appear by attorney, but in perſon, tho in 


FP. C. tit. defendant may appear by attorney. 9 E. 4. 4. a. 22 Aſi. 
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c H A P. XXVII. 
Touching the arraignment of offenders in capital offenſe:, 


the former chapter I have ſhewed how the priſoner 
is to be accuſed, namely, by indictment, and how to 
t be brought in by proceſs to his anſwer, and how to be 
dealt with, if he make default, or ſtand out againſt the 


I am now to conſider how he is to be proceeded againſ, 
For in caſe of an indictment of treaſon or felony no of- 
ſome caſes of other indictments after plea pleaded, the 


B. Attorney 63. | 
When the offender in treaſon or felony comes into 
court, or is brought in by proceſs, ſometimes of capia,, 
and ſometimes of habeas corpus directed to the gaoler of 
another priſon, the firſt thing that follows thereupon, is 
his arraignment, | | 
And herein I will conſider, 1. What the arraignment 
of a priſoner or malefactor is. 2. How it is performed 
and in what manner, 3. When it is to be done, 

I. Arraignment therefore is nothing elſe but the calling 
of the offender to the bar of the court to anſwer the mat 
ter charged upon him by indictment or appeal. 

And the word in Latin is no other than ad ratic 
ponere, and in French ad reſon, or abbreviated a reſon, fo 
as the vox forenſis difrain or derayn uſed antiently in ou 
books de ceo tend ſuit & derayne imports in Latin 4 alia 
to diſprove or evince the contrary of any thing, that | 


r 


Fm 


HISTORIA PLACITORUM CORONE: | 


or may be affirmed, ſee Spelman's Gloſſt tit. Dirationar ; 
and Selden's notes upon Forteſcue, cap. 21. p. 23. fo ar- 


raigne is ad rationem ponere to call to account or anſwer. 

And this appears to be the true ſenſe and etymology of 
the word, by the excellent record of the reverſal in par- 
liament of the judgment given againſt the Mortimers, E. 2. 
the reverſal and whole record is entered verbatim Patents 
1 E. 3. part 2. m. 3. where there are three errors aſſigned 
in that arbitrary judgment, and all ruled in parliament to 
be errors, and the attainder reverſed. 1. Quòd cum ali- 
quis de reg regis tempore pacis deliquerit erga dominum res 
gem vel alium, per quod debeat vitam vel membrum perdere; 
et ſuper hoc coram judicibus in judicium ductus fuerit, pri- 
mo debeat poni rationi et ſuper delicto ſibi imtaſito reſponſiones 
ipfrus audirt, priùt quam procedatur ad judicium de eo ; ſed 
in recordis et — prædictis continetur, quid prædicti 
Rogerus & Rogerus coram juſtic ducti ee fuerunt 
judicio tractils et ſuſpendii, et poſtea perpetuæ priſone adju- 
dicati et mancipati abſque hoc, quod ip ue inde arre- 
natt, ſeu quod ipſi ad aliqua eis impeſita reſpondere paſſint; 
quod eft contra legem et conſuetudinem regni, &c. per quod 
ad judicium de eis erronice proceſſum eſt. | 

2. Dicit etiam quid in recordis et proceſſibus prædictis 
continetur, quad dominus rex recordabatur verſus ipſos Ro- 


into um & Rogerum, guid ipft * — eguitaverunt cunt 
25 umfredo de Bohun nuper com Heref. et aliis inimicis do- 
e 


nini regis contra ipſum regem et populum regni ſui diverſa 
mala et factnora POE judicia prædicta ſuper 
eiſdem reddita fuerunt, cujuſmodi recorda non eft domino regi 
acere, niſi de inimicis ſuis tempore guerre, et hoc; viz, 
quando idem dominus rex equitat cum vexillis explicatis, et 
non tempore pacis, ſed eo tempore dominus rex non equitavit 


alin wm vexillis explicatis, nec fuit tempore guerre, cancellario 


» mal 


* tibus ad juſtitiam unicuique congueri volenti et proſequenti fa- 


nh dend, per quod ad judicium de eis, ut prædictum e, erronic? 
N. dul ! um oft. 3. Dicit etiam quod erratum eft in hoc, quid, 
* am in Magna Charta de libertatibus Anglia continetur, 


ae ud nullus liber homo > wrong. aut impriſonetur, aut de 


hero tenemento ſuo diſſeiſietur, vel de libertatibus vel libe- 
fs conſuetudinibus ſuis, aut utlegatur, aut exulet, aut aliguo 
Vol. II. P | modo 


mini regis et juſticiariis placitarum de utroque banco ſeden- 
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modo deſtruatur, nec dominus rex ſuper eum ibit, nec ſuper 
eum mittet, niſi per legale judicium parium ſuorum vel 
legem terre, ſed in recordis et proceſſibus prædictis continetur, 
quod prædicti 2 & Rogerus /igillatim judicio tractut 
et ſuſpendii adjudicati fuerunt, et poſtea per petuæ pri ſanæ 
adjudicati et mancipati abſque legali judicio 2 um ſuorum 
ad hoc vocatorum, et contra legem terre. d thereupon 
judgment of reverſal is given in theſe words; Et guia in- 
ſpettis recordis et proceſſibus prædictis compertum eft in eiſ- 
dem, quid prædicti Rogerus Mortimer & Rogerus Morti- 
mer coram juſticꝰ ducti judicis tractus et ſuſpendii adjudi- 
cati fuerunt, et poſtea per petuæ priſonæ adjudicati et manci- 
pati abſque hoc, quod ipſi ad aliqua eis vel eorum alteri in- 
poſita 2 reſpondere, et hoc tempore pacis, et abſque hoc, 
uod dominus rex equitavit cum vexillis explicatis, et cancel- 
— domini regis et juſtic“ de utroque banco ſedentibus, ut 
prædictum eft, et abſque legal: judicio parium ſuorum, quod 
eft contra legem et conſuetudinem regni Angliz et tenorem 
Chartæ prædictæ, conſideratum eft per dominum regem nunc 
et ejus concilium in pleno parliamento, quod omnia judicia 
predifta ob defectus et errores prædictos et alios in recordis 
et n prædictis compertos reuocentur, c. 
have tranſcribed the record more at large, becauſe 
there are many uſeful parts in it, ſome whereof will be 
uſeful to other purpoſes. | 
But as to the buſineſs in queſtion, theſe two things are 
obſerveable- 1. What arraignment is, namely, it is ad 
rationem ponere, for that which in one part of the record 
is arrenatus, is before rendered rationi ponere, to be put 
to anſwer; and therefore Spelman, who is ſeldom miſ- 
taken, is yet hercin miſtaken, both in the nature, orthogra- 
phy, and etymology of the word, which he faith is arre- 
mare or adrhamire, for it is nothing ſo. 2. Of what im- 
portance, and how eſſential it is, that in capital offenſes 
the offender being in court ſhould be arraigned or put to 
anſwer ; the want whereof rendered the judgment given 
againſt the Mortimers erroneous, and reverſed by the king 
and his parliament. | 
The arraignment of a priſoner, therefore, conſiſts of 


theſe parts: 
090 I's The 
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1. The calling the priſoner to the bar by his name, 
commanding him to hold up his hand, which tho it may 


ſeem a trifling circumſtance, - yet it is of importance, for 


by holding up his hand con/tat de perſons indictati; and he 
owns himſelf to be of that name (a). | 
2. Reading the indictment diſtinctly to him in Engli/h, 
that he may underſtand his charge. ns EQ, 2%; 
. Demanding of him whether he be guilty or not 
guilty; and if he pleads not guilty, the clerk joins iſſue 
with him cul. priſt, and enters the prifoner's plea ; then 
he demands how he will be tried, the common anſwer is; 


God and the country, and thereupon the clerk enters po. 


, and prays to God to ſend him a good deliverance. 
But if the priſoner hath any matter to plead either in 


abatement, or in bar of the indictment, as miſnomer, au- 


terfoits acquit, auterfoits convict, a pardon, &c. then he 
pleads it without immediate anſwering to the felony ; but 
in ſome caſes ſi trove ne ſoit, then to the felony not guilty, 
de quo 2 And thus far what the arraignment is. 

I. How to be done or performed. 

On the part of the court, what is to be done is ſhewn 
before, but in relation to the priſoner and his coming to 
the bar. | IS 

The priſoner, tho under an indictment of the higheſt 
crime, muſt be brought to the bar without irons, and all 
manner of ſhackles or bonds. Stamf. P. C. fol. 78. a.2 
Ce. Inſt. 316. Co. P. C. p. 34, 35+ Bradt. Lib. III. fol. 
137. 4. et alios libros ibi, unlels there be a danger of 
eſcape, and then they may be brought with irons. 

But note, at this day they uſually come with their 
ſhackles upon their legs, for fear of an eſcape, but ſtand 
at the bar unbound, till they receive judgment (9. 

; 2 II. When 


(a) The ceremony of holding up whatever occaſion a priſoner be 
he hand is not required in the caſe brought into court, he ought not to 
of a peer, nor is it of abſolute neceſ- ſtand there in vinculis till atter his 
"ty in the caſe of a common perſon, conviction, when he comes to re- 
it being ſufficient that it appears to ceive judgment, not even at the 
de court who is the perſon indict- time of his arraignment, (for that is 
1. See lord Delamere's caſe, Stare the time our author is here diſcourſ- 
ir. Vol. IV. p. 211. and lord Mobun's ing of), yet in Layer's caſe, Mich. 
aſe, State Tr. Vol. IV. p. 508, 9 Geo, 1. B. R. a difference was 
(6) By this it appears to have taken between the time of arraign- 
xn our author's opinion, that upon ment, and the time of trial; and 

accordingly 
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HI. When the party is to be arraigned. 1 

In caſe of murder at the common law, the judges did 
uſually. forbear to arraign the priſoner upon an indictment 
till the year and day were paſt, whether an appeal were de- 
pending or not, per omnes juſticꝰ Angliæ, 22 E. 4. Coron. 
44. unleſs the evidence were very clear to convict him, 
and no appeal depending: or altho an appeal were de- 
pending, if the appellant were an infant, 21 E. 3. 23. b. 
Stamf. P. C. fol. 107. a. becauſe of the delay. 

But now by the ſtatute of 3 H. 7. cap. 1. the juſtices 
ſhall proceed to try him upon an indictment of murder 
(or manſlaughter) tho within the year, and if acquitted, 
yet he ſhall not be diſcharged, but at the diſcretion of 
the juſtices ſhall be continued in cuſtody, or upon bail, 
till the year and day be paſt. | 

So that by this ſtatute auterfoits acquit of principal or 
acceflary, or auterfoits attaint of the principal upon an | 
indictment is no bar to an appeal, but auterfoits acquit 
upon-an appeal remains a bar to an indictment for the | 
ſame offenſe. | 

But auterfoits convict upon an indictment, and having a 
had his clergy, is a good bar to an appeal notwithſtand- 
ing this ſtatute, de quo infra; and yet in favour of an ap- 
peal, if a man be indicted of murder, and pleads to 
it, and be convict, if the wife enters an appeal for the 
ſame death againſt the priſoner, as long as that appeat is 
depending, judgment ſhall be. reſpited ; but if the wife 
be nonſuit in her appeal, then judgment ſhall be given 
upon the conviction. Vide M. 12 & 13 Eliz. B. R. Dy. 
296. a. Stanley's caſe. | 

But as to other indictments, as of robbery, &c. the 
ſame remain at common law, as before this ſtatute, yet it 
is the conſtant courſe, unleſs an appeal be depending, to 
arraign the priſoner upon an indictment within the year; 
for now by the ſtatute of 21 H. 8. cap. 11. the party rob- 
bed hath as effectual reſtitution of his goods upon his 
proſecution of an indictment, as upon an appeal; and ſo 
an appeal of robbery is rarely brought. 1 

ay, 


accordingly the priſoner in that cafe arraignment, - See Stat. Tr. Vl. VI. 
Rood at dhe bar in chains during his p. 230, 231. 
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Nay, tho an appeal of robbery be brought- by 'writ, 


the juſtices will not ſtay the arraignment of the priſoner . 


upon this indictment, unleſs it be by bill, or that the 
plaintiff in an appeal by writ hath declared upon the 


writ, becauſe the writ is general, and it cannot appear 


what the goods are till declaration; but in an appeal of 

death by writ the perſon killed is certain, 31 H. 6. II. a, 

N P. C. Lib. II. cap. 36. fol. 107. 4. 138 

If a man be indicted and appealed before the ſame juſ- 

tices for the ſame murder or other felony, the party ſhall 

be arraigned upon the appeal firſt, and not upon the in- 
dictment, in favour of the appellant, as I have faid ; but if 

the appellant -be nonſuit upon his appeal, the priſoner 
| ſhall be arraigned upon the appeal (c), and proceſs ſhall 
ceaſe upon the indictment. 4 E. 4. 10.4. And it ſhall be 
entered ceſſet proceſſus upon the indictment, 4 E. 4. 10. a. 
And if the priſoner pleads, and be acquitted, or pleads the 
king's pardon, .and it be allowed, regularly-the acquittal or 
pardon, and the allowance thereof ſhall be entered upon the 
appeal, tho it be ſafe to enter it likewiſe upon the indict- 
ment; and therefore if in that caſe, thro the miſtake of 
the clerk, there be no entry of ceſſet proceſſus upon the in- 
dictment, and the inditment lying thus open, there be 


party be outlawed, he hath no remedy but to bring a 
writ of error upon the outlawry, and he may aſſign for 
error his acquittal upon the appeal, and aver it to be the 


it ſhall be reverſt, 4 E. 4. 10. 2. 155 

If there be an inquiſition before the coroner of mur- 
der, and returned, and likewiſe an indictment for the 
lame offenſe by the grand inqueſt, it is uſual to arraign 
the priſoner upon the indictment, but he may be arraign- 
d upon both at the ſame time; but if arraigned upon 
his the indictment only, there ought to be an entry of ceſſet 
| (of f79cz/ſus upon the coroner's inqueſt as to the priſoner, 
who may otherwiſe be outlawed upon it. 

If a priſoner be found guilty of murder by the coro- 
ner's inqueſt, and a bill of indictment of murder be 


againſ} 


e At the ſuit of the king. 


proceſs of outlawry made upon the indictment, and the 


lame felony, and upon confeſſion of the king's attorney, 
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againſt him at the ſeſſions of 8 for the ſame 
murder, it is uſual to arraign him upon the coroner's in- 
queſt, and not upon the indictment, and if he be acquit 
upon that, then to arraign him upon the bill, and put 
him to his plea of auterfoits acquit. W <0 

But to avoid the trouble of a double arraignment and 
plea, I have obſerved this courſe. | 

1. If one indictment be of manſlaughter, and the other 
of murder,” then to arraign him of that offenſe, which is 
higheſt, and ſpare the other. ANNE 

2. If both be of murder, but one is inſufficient, as for 
the moſt part coroners inqueſts are, then to arraign him 
upon the good indictment, and quaſh the other. | 

3. If both preſentment and inditment be of the ſame 
nature, and both (for .inſtance) of murder, and both 
good, and both returned into court the ſame ſeſſions, I 
have uſually arraigned the priſoner upon both (ſo as they 
be put upon the ſame inqueſt to be tried), to avoid the 
trouble of the plea of auterfoits acquit or attaint, and to 
indorſe his acquittal or attainder upon both preſentments, 
always directing the jury to acquit him upon both, if ac- 
quitted upon one, and 2 converſo. 

Now concerning the arraignment of the acceſſary; re- 
gularly the acceſſary ſhall not be arraigned, nor put to 
anfwer till the principal be attaint by outlawry or con- 
feſſion, or be conviet, and attaint alſo by judgment upon 
verdi& ; for it is an offenſe dependant upon the principal; 
and altho the principal be convict, yet if he have his 
clergy, the acceſſary is diſcharged thereby, and ſhall not 
be arraigned. 2 Co. Inſt. 183. ſuper flat. Weſtm' 1. cap. 14. 

But yet the principal and acce being indicted by 
one or ſeveral indictments, and both appearing, oy he 
arraigned together at the fame time (4), and both plead- 
ing not guilty, the fame jury thall be charged with both, 
and directed to inquire of both, viz. firſt of the prin- 


cCipal, and if they find him guilty, then to enquire of the 


acceſſary. 


(4) They may be, but not recefſa= p. 465. and Sir Jabs Hates fe- 
rily muſt, as was laid down for law by marks thereon, State Tr, Vel. IV. ? 
C. J. Pemberton in the trial of Count 199. 

Coningſmark, See State Tr, Vel. III. | 
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acceſſary. 9 Co. Rep. 119. a. lord Sanchar's caſe. 2 Co, 
Inft. 184. 72 Wem 1. cap. 14. 3 


But if 
the ſtroke, and B. as being preſent, aiding, and abetting, 
if A. flies, and B. is apprehended, B. may be arraigned 
and tried before A. be attainted by outlawry, tho he be 
principal but in the ſecond degree, for they are both 
principals ; and ſo it was done in the caſe of Thady, H. 
25 & 26 Car. 2. tho in point of diſeretion it is good to try 
them both together. | 

If A. be indicted of high treaſon, and B. be indicted 
for receiving or comforting him, or procuring, or abet- 
ting (but not preſent), here it is true they are all prin- 
cipals ; but in as much as B. in caſe of a felony would have 
been but acceſſary, and it is poſſible that A. may be ac- 
quitted of the fact, it ſeems to me, that B. ſhall not be 
put to anſwer of the receipt or procurement till A. be out- 
lawed, or at leaſt jointly with A. (e), and in this caſe 
the _— may be charged with both, and their charge 
ſhall be to inquire whether A. were guilty, and if 


not, then to acquit both A. and B. and if A. be found 


guilty, then that they inquire of B. And in Somervill's 
caſe, 26 Eliz. (f), mentioned before, the inquiry was 
firſt of the principal offender, and then of the receiver or 


procurer to avoid that inconvenience and awerouft, that 


might happen in caſe B. were firſt convi of the pro- 
curement and receipt, and yet poſſibly A. might be acquit- 
ted of the principal fat. 

If the principal doth not plead not guilty, but ſome 
other plea, as in abatement, or in bar, the acceſſary ſhall 
not be put to plead till the plea of the principal be de- 
termined. 9 H. 7. 19. b. but if the principal pleads not 
guilty, then the acceſſary, if preſent, ſhall be put to plead 
preſently, and they may be tried by the fame inqueſt, 
ut ſupra. : + 

11 antient time, if the principal made default, and ap- 
peared not, the acceſfary was not put to anſwer. 44 E. 3 
7. b. Coron. 216, But of later times the acceſſary, if he 


appears, 


(e) Yet in lady Liſſes caſe, State contrary, Vide ſupra, Part I. p. 238. 
Tr. Vol. V. p. 105, it was without in notis, * | | 
ay foundation in law practiſed quite (f) 1 And, 109, 


and B. be indicted for murder, A. as giving 
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appears, hath been arraigned and put to plead, but pro- 
ceſs againſt the inqueſt, and trial ceaſeth till the principal 
come in or be attaint by outlawry. 9 H. 4. 2. 4. 7 H. 4. 
36. a. Stamf. P. C. Lib. I. cap. 49. fol. 46. a. | 

But the acceſſary may pray proceſs againſt the prin- 
cipal, et renuntiari 3» 6 ſe introducto, and his conſent 
makes it an error, 8 H. 5. 6. b. Coron. 463. and there- 
fore, if the acceſſary be acquitted before the principal 
tried, it is agreed, that it is a good acquittal, and by the 
ſame reaſon, if he were convict, it is a good conviction, 
yet no judgment ſhall be given againſt him upon that 
conviction till the principal tried. . | | 

And upon this reaſon it is, that if A. be arreſted or in 
priſon for felony, and B. reſcues him, or the gaoler fuf- 
fers him voluntarily to eſcape, tho this be a diſtin felo- 
ny in B. the reſcuer, and in the gaoler that voluntarily ſuf- 
fers him to eſcape, for which they may be preſently in- 
dicted, yet they ſhall not be arraigned or put to anſwer 
till A. be convicted and attainted by judgment, or out- 
lawed. 1 H. 7. 6. d. 1 E. 3. 16. 6b. 2 Co. Inſt. 592. ſuper 
flat de frangentibus priſonam; for if A. be acquitted 
upon the indictment, the reſcuer or gaoler ſhall be diſ- 
charged. | | 

But if A. be indicted of the felony, or not indicted, and 
be lawfully impriſoned, and breaks the priſon, he may be 
indicted and arraigned for his felony in breaking the pri- 
ſon, before his conviction of the felony for which he was 
committed. 2 Co. Inſt. ubi Japra. 

And yet, if after that indictment A. be arraigned of 
the principal felony, and - acquitted, he may plead that 
acquittal of the principal felony in bar to the indictment 
for the breach of priſon ; vide rationem ſupra, Part I. cap. 
54. P. 611. 

It a capias be awarded againſt a felon, and he renders 
himſelf, and pleads not guilty, and is let to bail, and 
then makes default, a capias ad audiendam juratam hall 
iſſue ; and if brought in, he ſhall be tried upon his plea, 
but it is ſaid by Scer, that if he had rendered himſelf upon 
the exigent, and pleaded not guilty, and been let to bail 
till the trial, and then made default, whereupon an exi- 
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gent is awarded, and the felon is brought in upon the exi- 
gent, he ſhall plead de novo, and conſequently be arraigned 


4: novo, for by the exigent awarded, the firſt iſſue is dif- 
continued. 16 Afſiz. 13. | 


Concerning the plea of the priſonet upon his arraignment, 
and firft of his confeſſion of the fact charged, and 
approving others, | 


225 . | 


HEN the priſoner is arraigned, and demanded RE Index 
what he faith to the indictment, either he con- to 2 Hawk. 
feſſeth the indictment, or pleads to it, or ſtands mute, P, C. tit. 


and will not anſwer. 

The confeſſion is either ſimple, or relative in order to 
the attainment of ſome other advantage 

That which I call a ſimple confeſſion is, where the de- 
fendant upon hearing of his inditment without any other 
reſpect confeſſeth it, this is a conviction; but it is ufual for 
the court, eſpecially if it be out of clergy, to adviſe the 
party to plead and put himſelf upon his trial, and not 
preſently to record his confeſſion, but to admit him to 
plead. 27 Affiz. 40. 

If it be but an extrajudicial confeſſion, tho it be in 
court, as where the priſoner freely tells the fact, and de- 
mands the opinion of the court, whether it be felony, 
tho upon the fact thus ſhewn it appears to be felony, the 
court will not record his confeſſion, but admit him to 
plead to the felony not guilty. 22 Aſfiz. 71. Stamf. P. C. 
Lib, II. cap. 51. fol. 142. 5. 

| | ENS A con- 


leading. 
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Index to 2 A confeſſion in order to ſome other advantage, is either 
Hawk, P. where the priſoner confeſſeth the felony in order to his 
— — clergy, de quo infra, cap. 44. or where he confeſſeth the 
Burn, Tit. Offenſe, and appealeth others thereof, thereby to become 
Approver. an approver, and thereupon to obtain his pardon, if he 
1 convict them, and this lets in the whole learning touching 
25. p. 329. approvers and approvement, which I ſhall here open in 
the order that Mr. Stamford hath gone before me. 

1. Of what offenſes a man may be an approver! 2. In 
what ſuits. 3. At what time. 4. Before whom. 5. In 
what manner. 6. How he ſhall be ordered before and af- 
ter his appeal. 7. What proceſs ſhall iſſue againſt the party 

_ appealed. 8. What pleas he ſhall have, and how tried, 
. How proceeded in. 10. What 1 ſhall be given 
2 or againſt the appellor or appellee. 

Before I come to theſe particulars, we are to knoy, 
that it is purely in the diſcretion of the court to admit the 
approver to appeal or not, or to give him any reſpite 
from judgment or execution upon his confeſſion and ap- 
provement; for otherwiſe it would be in the power of any 
party arraigned for felony by — an approver to 
delay judgment, where (it may be) his appeal is but 
feigned, for the admiſſion of his appeal or reſpite of judg- 
ment is but a matter of grace and diſcretion. 21 H. b. 
34. b. Coron. 66 & 67. per omnes juſtic utriuſque banci. 
Co. P. C. _ 56. p. 129. 

And therefore this courſe of admitting of approvers hath 
been long diſuſed, and the truth is, that more miſchief hath 
come to good men by theſe kind of approvements by fall 
accuſation of deſperate villains, than — to the public 
by the diſcovery and convicting of real offenders, gaolers 
for their own profits often conſtraining priſoners to appeal 
honeſt men, and therefore proviſion made againſt it by 1 E. 

« CAP. 7. . 

: Abd AT this reaſon it is, that as of later times the ad- 
miſſion of ſuch appeals hath been wholly diſuſed, ſo in 
times when they were admitted, a great ſtrictneſs was held 
upon ſuch appeals, as will appear upon the examination 0! 
the enſuing particulars. ps 

8 , There- 
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I. Therefore touching the offenſes, whereof an ap- 
provement may IOW | : 

It may be only of capital offenſes, as of treaſon or fe- 
lony, whether they be at common law, or by act of par- 
lament. 

When a priſoner is admitted to be an approver, he is 
ſworn in court to approve, or rather to diſcover all fe- 
lonies and treaſons that he knows, and a certain time 
prefixt (as three or four days), to make his appeal, and a 
coroner aſſigned to him to receive ſuch his appeal and 
diſcovery. 12 E. 4. 10. 6. | | 


And yet the appeal is not good as an appeal, or as an 


approvement to compel the parties appealed to anſwer, but 


only as to ſuch felonies or treaſons that were committed by 
the appellee together with the appellor, and whereof the 
2ppellor ſtands indicted in court, and as to other treaſons 
or felonies, [than] whereof the appellor ſo ſtands indicted, 
it is no legal appeal or approvement to put the appellee to 
anſwer, | | 

And therefore if A. being indicted for robbing of B. and 
he appeals C. that he robbed A. himſelf, this is a void ap- 


hall not be put to anſwer to it. 25 E. bh 39. (a). 

So if he appeals C. as acceſſary to the robbery of B. 
either before or after, C. ſhall not be put to anſwer, for 
tis not the ſame felony charged upon A. but only an ac- 
ceſſary to it. 10 E. 4.14.4. 

So if A. be indicted of felony, and he appeals B. of 
treaſon, B. ſhall not be put to anſwer that appeal; but 
g. being ſo accuſed, it may be a ground for the juſtices in 
point of diſcretion to make . find ſureties for his ap- 
pearance at the next ſeſſions, or in the king's bench, and 
n the mean time to be of good behaviour towards the 
ting and his people, as was done when a perſon that had 
ad- Nured for felony, made ſuch an appeal of treaſon. M. 
o W's E. 2. Coron. 387. vide ſimile 21 E. 3. 18. a. Coron, 


1 
n of l. In what ſuits. 


Approve- 
(a) N. Edit, of the year bocks, fo!. 82, 6. 


peal, and the appellor ſhall be executed, and the appellee 


may 
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Approvement lies not in an appeal of felony, for the 


delay that may come thereby to the plaintiff. M. 15 E. z. 


Coron. 113. 2 R. 3. 22. 6. And therefore, if a party be 
indicted of felony, and the priſoner becomes an approver, 
if an appeal for the ſame felony be ſucd afterwards, all pro- 


ceedings upon the approvement ſhall ſtay. 8 H. 5. Coron. 


2. | 
"Pur if A. be indicted of ſelony, and he becomes an ap- 
prover, and appeals B. as a companion with him in the 
fame felony, and B. comes in, it ſeems he may not be- 
come an approver, and appeal C. of the fame felony, 15 
E. 3: Coron. 113. Stamf. P. C. Lib. II. cap. 58. fol. 14). 
a. tho 11 H. 4. 93. 6. B. Coron. 34. ſeems to be con- 
trary | 


1 


If a man be arreſted and impriſoned for ſuſpicion of 
felony, he cannot become an approver, becauſe he is not P 
indicted. Stamf. P. C. Lib. II. cap. 55. Co. P. C. cap. 56. n 
p. 129. againſt the opinion of Strange and Hankf. 6 H. b. J 
Coron. 231. | | 

III. At what time a man ſhall become an approver. 

After a perſon is abjured for felony, 19 E. 2 Coron. 
387. 19. E. 3. Ibid. 443. or be outlawed, 21 E. 3. 17.6, 
Caron. 452. or otherwiſe attaint, and hath his clergy, 17 
E. 3. Coron. 445. he ſhall not be admitted to be an ap- 
prover; nor one convict by verdict, 19 H. 6. 47. b. Coron. d. 

If A. be indicted of felony, and pleads not guilty, and 
puts himſelf upon the country, and the jury is charged 
with him, yet before the evidence fully heard, and the 
jury gone from the bar, he may be admitted to be an ap- 
prover. 12 E. 4. 10. b, 11 H. 7. 5. b. per omnes juſtic: 
vide contra 2 H. 7. 3. a. (b), 9 H. 5. Coron. 440. 

But if the — 49 evidence be heard, then he ſhall not 
be admitted to be an approver, 21 E. 3. 18. a. Corm. 
449- 2 I. 7. 3. fo that it ſeems much in the diſcretion 
of the court to admit him to be an approver at 6s 

2 Ge ore 


6% In this caſe the whole evi- no way contradicts what is befor 
dence had been given, and the jury ſaid; but there was anotherexcepti® 
gone from the bar, which was one beſides, on which the court laid t 
reaſon aſſigned by the court, why greateſt ſtreſs, becauſe they on 
they could not admit the priſoners to prayed a coroner, but did not 4 
hecome approvers; ſo that this caſe knowledge the felony, 
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before verdict given, tho after not guilty pleaded. 12 E. 4. 
10. b. in B. R. & 11. 7. 5. b. per omnes juſtic,, which 
is of greater weight than the other books. : 

IV. Before whom a man may become an approver. 

It may be before the juſtices of the king's bench, or juſ- 
tices of gaol delivery, or juſtices in eyre, for they may 
aſſign a coroner to the priſoner to receive his appeal. 

But it cannot be in inferior courts, as thoſe that have 
ſoke and ſake, and infangtheft, and utfangtheft. Bra. 
Lib. III. cap. 35. | 

But in caſe of a row franchiſe, as a county palatine, 
or the royal franchiſe o 
tices and coroners of his own making, there a felon may 
become an approver. 29 E. 3. 42. 4. Coron. 462. in the 


caſe of Ely. | 
Neither can a man become an approver before juſtices of 
| peace, nor oyer and terminer, for they cannot aſſign a coro- 
$ ner, 9 H. 4. 1. Coron. 457. 4. Co. Inſt. 165. 169. Co. P. C. 
1 130. a 


Before any man ſhall be admitted to be an approver, 
he muſt confeſs the indictment in open court, and pray a 
coroner to be aſſigned him, and regularly this is to be done 
upon his arraignment before plea pleaded, tho, as hath 
been ſaid, his confeſſion hath been ſometimes admitted af- 
ter not guilty pleaded. 11 H. 7. 5. b. 12 E. 4. 10. 6b. and 
therefore if he hath pleaded before act guilty, and 
then prays a coroner without confeſſing the felony, the in- 
queſt ſhall be taken, and if found guilty, he ſhall be exe- 
cuted. 2 H. 7. 3. a. adjudged ; and it he hath not plead- 
ed to the country, but prays a coroner, and will ſay no 
more, he ſhail have peine fort & dure, tho the book of 
H. 5. Coron. 441. be that he ſhall be hanged, 

Upon confeſſing the ng and praying a coroner to be 
aliened, the court doth theſe things. 

1. They aſſign him a coroner to take his appeal. 2. 
They pretix him a time to make his appeal, ſometimes 
tree, ſometimes four days, 8 H. 5. Coron. 439. 12 E. 4. 
10. b. 26 Afſiz. 19. 3. He ſhall be removed out of ſtrait 
cuſtody, and make his appeal before the coroner, that he 
may not have any juſt pretence to ſay it was by dureſs 

or 


Ely, where the biſhop hath juſ- 


V. The manner of approver, and of the allowance of it. 
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. Indicted in one county of a felony committed in another 
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or conſtraint, 12 E. Coron. 16g. and therefore, if upon 
the coming back of the approver to the court, he waves 
his appeal, as being made by dureſs and againſt his will, 
the coroner ſhall be examined touching it upon oath; 
and if he affirms it was made de bon gree, the appeal ſhall | 
ſtand, but the approver ſhall be hanged, 22 E 3. Coron. 
255: 12 E. 3. Coron. 169. 4. The coroner muſt put his 
appeal into form, and when the priſoner comes back into ( 
the court, he mult repeat his appeal, and ſhall not be help- 5 
ed by the court or any by- ſtander, 26 A/fiz. 19. and if he d 


miſs in repeating his appeal in any matter of moment, as 5 
the colour of the horſe, Ic. he ſhall be hanged; for if he hi 
miſtakes in ſuch circumſtances, which muſt needs come 01 
from his own memory and information, it is a ſign, it is 8 


feigned. 5. If he makes not his appeal before the coroner ¶ bi 
in the time prefixt, he ſhall be hanged; and if he makes br 
it, and diſavows it when he comes into the court, he ſhall, Co 
upon the examination of the coroner upon oath, be hanged. | 
6. If he appeals one, who by his own confeſſion is not in IM tha 
the kingdom, he ſhall be hanged. 2 E. 3. Coron. 153. for pro 
he cannot be attaint at his ſuit. 7. After his appeal made IM cor 
he ſhall have an allowance of 19. per diem, by the book WM the 
of 12 E. 4. 10. b. 26 Az. 19. 8 H. 5. Coron. 439. three lt 
half-pence per diem per Britten, and by Forteſcue, 21 H. Wl iii, 
6. 2 b. nothing at all, till he hath convicted the ap- Wto i 
pellee. 


VI. Touching proceſs upon an appeal by an approver. 

It is to be known, that altho a coroner cannot receive 
an original appeal, but of ſuch felonies as are committed 
in that county where he is coroner, yet if a felon be- 
comes an approver, the coroner may take an appeal of any 
felony, tho committed in a foreign county, 9 H. 5. 
Coron. 4 | | 

Altho it ſeems that book is not law, for he can appeal 
only in the county where he is indicted, and he cannot be 


ae | 
ſherif 
perfor 
tenti, 
and þ 
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county, therefore gquære lilrim; it ſeems it muſt be in- 
tended where A. is indicted in the county of H. and taken 
in the _ of C. and there the coroner receives his 


confeſſion and appeal, which poſſibly he may do without 


any 
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any ſpecial aſſignment virtute ci, as he may take an ab- 
juration of a priſoner in a foreign county. 

But the coroner in that caſe cannot make proceſs againſt 
the appellee in a foreign county, 29 E. 3. 42: a. Coron. 
462. but he may in the ſame county, Stamf. P. C. 146. 


a. b. | 
And therefore the biſhop of Ely having the royal fran- 
chiſe of Ely, and juſtices and coroners of his own, and 
alſo having franchiſe of retorna brevium in divers hun- 
dreds in the county of Suffolk, and likewiſe a gaol there, 
| 2 felon indicted and in priſon at Ely became an approver 
before the coroner of the franchiſe of Ely, and appealed 
one in the biſhop's gaol in his hundred in the county of 
Suffolk, the coroner of Ely cannot make proceſs to the 
biſhop's bailiff of his liberty in the county of So to 
bring the appellee to Ely, which is in another county, viz. 
Cambridgeſhire, adjudged 29 E. 3. 42. a. Coron. 462. 

At common law it ſeems, if an approver appeals parties 
that are demurrant in a foreign county, there could be no 
proceſs made but in the king's. bench, by removing the re- 
cord thither by the juſtices of gaol-delivery, before whom 
the party became an approver. | 

But this is remedied by the ſtatute of 28 E. 1. de appel- 
latis, whereby power is given to juſtices of gaol-delivery 
to iſſue proceſs to the ſheriffs of foreign counties to take 
the appellees, and bring them before the juſtices in that 
county where the appellor is indicted: 

If the appellor alledge the place whereof the appellees 


ſheriff of that county, and he returns there are no ſuch 
perlons in his bailiwick, 25 E. 3. 42. b. or non ſunt in- 
int, 21 H. 6. 34. b. the approver ſhall have judgment 
ad he executed, and he ſhall not be received to ſay they 


eal Nhe in another county, and pray proceſs thither. 22 E. 3. 
be Cn. 460. for if he be once found falſe in what he 
her ech, he ſhall not be credited in any thing, but his ap- 
in- ſhall be preſumed untrue : vide 21 H. 6. 34. b. Co- 
ken . 456. | | 

his | DL - 


ne (as he muſt), and therefore proceſs iſſues to the 


23t 
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If the approver dies before his appeal determined, or be 
executed for the felony, 21 E. 3. 18. 4. 21 E. 3. 1). l. 
Coren. 452. or hath the advantage of his clergy, 3 1 3. 
Coron. 369. or diſavows his appeal, and will not proſecute 
it, 21 E. 6. 34. . 3 H. G. 50 6. yet the proceſs ſhall be 
continued againſt the appellee at the king's ſuit, and the 
appellee, if he comes in, ſhall be arraigned, for the ap- 
peal was well commenced, and it ſtands as an indictment, 
by reaſon of the great preſumption that a man that con- 
feſſeth himſelf guilty, wauld not charge another falſely to 
be companion with him in the ſame felony. 

But if the appeal were never well commenced, as if the 
appellor were convicted by verdict or outlawry, de quibus 


infra, or if the king pardons the approver after the ap- 


provement made, and before trial, 47 E. 3. 16. 4. 
Stamf. P. C. fol. 149. a. the appellee ſhall be diſcharged 
without arraignment at the king's ſuit, or further proceſs 
upon the appeal; for now the approver having his pardon 
is ſure to eſcape, and therefore thall not be truſted in his 


- proſecution againſt another for the fame felony. But of 


theſe matters farther under the next head. 

If the appellee be returned non inventus, the appellor, 
as hath been ſaid, may be executed, but proceſs of out- 
lawry ſhall iſſue againſt the appellee, as it ſeems not by one 
capias and exigent, but by capias, alias, pluries, and exi- 
gent; quare. 

VII. Touching proceedings upon the appeal after ap- 
pearance of the appellee. h | 

He that is appealed ſhall not be let to bail but in three 
caſes: 1. If the approver be dead. 2. If the perſon appeal- 
ed be of good fame. 3. If the appellor waves his ap- 


peal. * I. cop. 15. (a). Stamf. P. C. Lib. Il. 
cap. 18. 4 a. b. 

And therefore if A. be ſeverally appealed by two 25 
provers, B. and C. indicted ſeverally of ſeveral felonies 
and A. join battle, and vanquiſ B. yet he ſhall not b 
let to bail till the appeal of C. be determined. 25 E. 


2. 6. 
y Whel 


() 2 Co. Irf. 188. 
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When the appellee comes in he may take his legal ex- 
ceptions to the infufficiency of the appeal, as that the 
appellor is not in priſon but at large. 21 E. 3. 18. a. Co- 
ron. 448. 6 H. 6. Coron. 231. or that the appellor is 


within age, or above ſeventy years old, or a woman, or 


maimed, whereby the appellee loſes his trial by battle. 
Stamf. P. C. cap. 58. fol. 147. ö. or that he is a clerk con- 
vict, and hath not made his purgation. 17 E. 3. 13. a: 


that he was convict by verdi& before he appealed of the 
ſame offenſe : Vide Co. P. C. cap. 56. | 

Alſo he may have all thoſe exceptions, which an ap- 
pellce at the ſuit of a lawful perſon either by writ or bill 
may have, as that the plaintiff is outlawed for another 
ſelony, or in a perſonal action, but if he hath obtained 
his pardon, the appellee ſhall be put to anſwer, as in 
another appeal. 21 E. 3. 17. b. but if the approver be par- 
doned that felony, upon which he makes his appeal, the 
appellee ſhall not be put to anſwer neither at the party's 
ſuit, nor at the ſuit of the king. 47 E. 3. 16. a. ubi ſupra. 

If the appellee hath no exceptions to the appeal, or to 
the diſability of the appellor, but pleads to the felony, 
he may put himſelf upon trial, either by battle, or by 
the country. 


or that he is abjured the realm. 19 E. 2. Coron. 387, or . 
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AE Touching the form of the trial by battle, I ſhall make 4 Black. 
no long narrative at this time, becauſe it is an unuſual Com. ch, 
p- tral at this day, and beſides, it will come more aptly in 9 


another place. 


three If when battle is joined they come to the combat, a 
peil. the appellee be vanquiſhed, it is an attainder of the ap- 2 Hawk, 
8 ap- pellee, and the appellor ſhall have the benefit of the B. C. Tit. 


„ He's grace and a pardon ftanquam ex merito juſtitiæ. 

But if the approver appeals ſeveral perſons, and the 
krerally join battle, the appellor ſhall not have his 
pardon till he vanquiſhes them all ſucceſſively, for if he 
vanquiſhed by the laſt, or diſavow his appeal againſt 
the laſt, he ſhall be executed. 41 E. 3. Coron, 98. 21 H. 
b. 34. b. Cron. 456. | 
And nate, that, if in the field when they come to bat- 
le, the appellor diſavows his appeal, the approver ſhall 
b cxecuted, and the appellee delivered without being 
Vo, II. Q. arraigned 
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arraigned at the king's ſuit, for his diſavowing in the 
field is gugſi a trial of the fact. 21 H. 6. 34. b. Coron. 
456. Stamf. P. C. 148. 4. b. 

But if before the deraigning of battle the approver dif- 
avows his appeal, the approver ſhall be hanged, but the 
appellee ſhall be put to anſwer at the king's ſuit, for it 
may be the king hath other evidence beſides the approver 
to convict him. 

If A. becomes approver, and appeals B. C. and D. 
of the ſame felony, and in his combat with B. becomes 
recreant, B. ſhall be diſcharged, but the appeal ſhall 
ſtand againſt C. and D. 41 E. 3. Coron. 98. 

If three be indicted for the ſame felony, and they be- 
come approvers, and the appellee joins battle with them 
all, he ſhall perform it ſeverally ; but if he vanquiſhes 
one of the appellants, he is thereby acquitted againſt all 
the reſt, and the approvers ſhall be executed, and the ap- 
pellee delivered. 7 E. 3. 12. a. 

But if the appeal be of ſeveral felonies, tho he van- 
quiſhes one appellant, he muſt fight ſucceſſively with the 
reſt. 19 H. 6. 35. a. 4] E. 3.5. a. for the charges are 
ſeveral by the ſeveral appellants. 

If the appellee puts himſelf upon trial per patrian, | 
the approver ſhall be ſworn as well to the petit jury up- | 
on the trial when he gives his evidence, as well as make | 
a general oath at the time of his firſt becoming approver, 
and hence he is called probator, (quod tamen quere, be- 
cauſe he is a perſon convict,) ſo that altho he were a part- 
ner in the offenſe, and tho he ſtands indicted of it, and 
tho he be convicted by his confeſſion, yet he is admitted 
a witneſs upon his own accuſation or appeal, and the rea- 
ſon is, becauſe he accuſeth himſelf by his confeſſion, as 
well as he doth the appellee by his appeal, and therefore 


gains a-probable credibility of his teſtimony, Ju 
And therefore P. 19 Jac. in the ſtar-chamber, Nye. | 
Rep. 2 154. in Sir Percy Creſby's caſe, one defendant, that is 2 
accuſeth not himſelf, is not admitted as a witneſs to con- for 
vict his companion, but if he accuſes himſelf, he 5 * WM to 
the 


witneſs againſt his companion, 
Bui 
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But this teſtimony or evidence is not concluſive to the 


jury, for the jury may conſider as well the credibility or 
not credibility of the witneſs, as the matter he ſwears. 
And altho it ſeems it is now no plea for the appellee to 


 fay, he is beni nominis et fame, & in franco plegio et in aſſiſd 
 dumini regis, et habet dominum qui ipſum advacet, as it was | 


in Pradon's time, it is good evidence for the priſoner if 
there be no other evidence againſt him but the teſtimony 
of the approver ; and therefore, if the appellor dies, yet 
the king may proceed with the appeal, becauſe tho he 
cannot have the teſtimony of the approver himſelf, yet 
there may be no other evidence of the fact. 

But yet, when the approver is dead after his appeal, 
and before trial, the party is bailable, becauſe much of 
the evidence, which may conduce to the conviction, 
namely the oath of the approver, is loſt, and ſo leſs pro- 
bability of his conviction. | 

If the approver be vanquiſhed and killed upon the place 
in the battle, or if the appellee be acquitted by verdict, 
Jet a judgment muſt be entred upon his confeſſion ; for 


is bare confeſſion of the felony is a conviction, it is true, 


but not an attainder till judgment given, gudd ſuſpendatur 
fer collum, which is not —— 4 _ 150 becom- 
ing approver, but when either by trial, or for any other 
cauſe before ſhewn, the court thinks not fit to ſpare his 
execution, 3 

And on the other ſide, if the appellee be convict by 
—_— or battle, or ſlain upon the _ yet judgment 
mu wen, quod ſuſpendatur per collum. 8 E. 3. Judg- 
— 7 i in 44 caſe, altho the life of ib ap 
prover 15 ſaved, yet he ſhall be baniſhed, unleſs he ob- 
tain the king's pardon. Stamf. P. C. Lib. II. cap. 52. lord 
Cate P. C. cap. 56. ſaith he ſhall have a pardon ex debito 
Juſlitie. And thus far concerning approvers. 

I ſhould now conſider the buſineſs of abjuration, which 
i always accompanied with a confeſſion of the felony be- 
fore the coroner, but becauſe that was a kind of appendant 
to ſanctuary, which is wholly and finally taken away b 
the ſtatute of 21 Fac. cap. 28, I ſhall not incumber myſelf 
with that buſineſs. | 


2 CHAP. 


D— 


F 
1 
| 
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FS 


E 


Concerning the pleas of the priſoner upon his arraignment, 
and firſt, concerning pleas in abatement of the indid- 
ment. 


IH E priſoner upon his arraignment either confeſſeth, 
or pleads, or ſtands mute; the firſt of theſe is diſ- 
paiched in the former chapter, the ſecond matter comes 
now to be conſidered, viz. his pleas upon his arraignment, 

Pleas upon the arraignment are of four ſorts, 

I. Pleas that are declinatory of his trial, and ſuch were 
antiently the plea of privilege of ſanctuary, and the plea 
of clergy ; the former is taken away by the ſtatute of 21 

orce ; but becauſe 

or the moſt part that benefit is claimed after conviction, 

and car before, I ſhall refer the whole buſineſs of cler- 

gy to a diſtinct examination, after I have done with the 
conviction of the priſoner. 

2. Pleas in abatement of the indictment. 


3. Pleas'in bar of the indictment, | 
4. Pleas to the matter of the indiAment, viz. Not 
Guilty. | 
Now as to pleas in abatement of the indictment, they c 
are of theſe kinds. | þ 
I. Such defects as ariſe upon the indictment itſelf, and ( 
the inſufficiency of it, which hath been at large con- / 
ſidered in the 24th chapter; if any ſuch exception be 
taken by the priſoner, he may pray counſel to be aſſigned " 
to him to manage his exceptions and take more; but he 
ſhall not have a copy of the indictment (a) from the 
court, but he and the counſel aſſigned may have oyer ot | 
the indictment, and preſs their exceptions upon it. a ind 
| | ut | 
: 
a) But now by 7 W. 3. cap. 3. in fion of ſuch treaſon, the priſoner on, 
10 3 of — 4.4 ich * ſhall * a copy of the indi = 


corruption of blood, or of miſpri- ment, 


But 


iſonet 
ndiQ- 
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But it is rare to take any exceptions to indicments be- 
fore conviction, unleſs upon indictments removed into 


the king's bench by certiorari, which the court may in dif- 


cretion hear or not hear, but remand the priſoner and 
the indictment. , 


the priſoner arraigned de non. | 


II. Such defects as are in matters of fact, as miſnoſ- 


nen 


Gerard per nomen Johannis Allen traditur in bollium: 

Vide 6 H. 7. J. a. e eee 
In an appeal or other action at the ſuit of the party 

nifuaſmer is a good ple. Fe. be 


(*) But now by 7 W. cap. 3. no taken in court before any evidence 
indictment for high treaſon, where- given upon ſuch indictment, nor 
by any corruption of blood may be ' ſhall any ſuch miſ-wrking; c. be 
made, or for miſpriſion of ſuch trea- any cauſe to arreſt judgment after 
ſon, nor any proceſs or return there- conviction, but ſuch$udgment may 
upon ſhall' be quaſhed for miſ- nevertheleſs be reverſed” upon writ 
writing, miſ-ſpelling, falſe or im- of error, as if this act had never 
proper Latin, unleſs exception be been made. 


37 Wt 
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If the defendant in an appeal or indictment pleads mi/- 
noſmer of his ſirname, the plaintiff or king may aver, 
que conus per un noſme & Pautre. 1 H. 7.29. a. 

But in an appeal or action at the ſuit of the party, if 
miſnoſmer be pleaded of the chriſtian name, the plaintiff 
muſt take iſſue, and cannot ,plead conus per Pun noſme & 
» IN. 4 3L-E. 347-3... | 

In an inditment of felony it the priſoner pleads mi/- 

noſmer of his chriſtian name, ſome books hold it a good 


plea. 11 H. 4. 41. b. Miſnoſmer 18. Stamf. P. C. Lib. 3. 


cap. 18. fel. 181, 5. but other books of greater and later 
authority he to the contrary. 1 H. 5. 5. b. Miſnoſmer g. 
Coron. 274. 3 H. 6. 26. a. (b), B. Miſnoſmer 6. per Rolf. 

It ſeeems by the caſe of Gerard before cited, which was 
a record of a plea in the time of E. 4. tho the defendant 
may plead miſnoſmer of his chriſtian name, yet the king 
ay aver conus per Pun noſine A Pautre, tho it be other- 
wiſe in an appeal, but in all caſes of pleading miſnoſmer, 
- muſt ou oyer to the felony ; Vide Dy. 88. 4. 6. 21 

PR * » walls 3 2 

But, as hath been þefore ſaid, there is little advantage 
comes by theſe pleas to the priſoner upon theſe reaſons; 


1. Becauſe, if this exception be taken in the country at 


the gaol-delivery, the court may allow the exception, 
and direct a new pill according to what the priſoner ſays 
his true name or addition is, for, as has been ſaid, who- 
ſoever pleads mi ſnomer or a falſe addition mult give him- 
ſelf the true name and true addition by his plea, and hat 
will be concluſive to him, © 
2. Becauſe this plea of miſnoſmer or untrue addition 
ſhall be always tied by the ſame inqueſt, that is to paſs 
upon the + by and is ready at the bar, and at com- 
mon law ſhould never be ſent to be tried in a foreign coun- 
ty. 34 H. 6. 50. 4. 1 E. 4. 3, 4. tho the book of 5 E. 4 
2. 4. as to the addition of place be contrar. * 
e 74 * 


(5) The caſe in 1H, 5. 5. b. was tiſme, and in 3 H. 6. 26. 4. it was 
a miſnomer of the ſirname, and in not the point of the caſe, but only 
the abridgement of that caſe, by ſaid obiter arguendoz and Gerard's 
Fitzb, Corum. 274. there is a quare caſe is to the contrary. See alſo 
added, queere fi ſoit en noſme de bap- Layer's caſe, State Tr, Vol, VI. p.237- 


HISTORIA PLACITORUM CORON. 


But however in all caſes of indictments of felony, tho 
the plea in itſelf were a foreign plea, and triable m another 
county, yet by the ſtatute of 22 H. 8. cap. 14. (con- 
tinued by 28 H. 8. cap. 1. made perpetual by the ſtatute 
of 32 H. B. cap. 3.) all foreign pleas ſhall be tried by a 
jury of the ſame county where the party is indicted, but 
that ſtatute extends not to treaſon, nor to an appeal of 
felony, but 32 H. 8. cap. 2. extends to appeals of felony, 
but not to an indiQtment of treaſon, ſo that foreign pleas 
in caſe of indictments of treaſon ſtand as they did at com- 
mon law. Co. P. C. p. 27. | 

And note, that regularly in all pleas, whether to the 
writ, or in bar by matter of record, or by matter of fact, 
or both, if the plea do not confeſs the felony, as the plea. 
of a pardon in caſe of an indictment, or a releaſe in caſe 
of an appeal, tho his plea be found againſt him by iſſue 
tried, or adjudged againſt him by the court, yet he ſhall 
not be convicted thereupon, but plead over to the _ 
mt guilty, as well upon an inditment, as upon an appeal, 
and this in favorem vite, 22 E. 4. 39. per cur. 9 H. 4.1.6. 

III. A third ſort of pleas in abatement by matter dehors 
is matter of record. ine — 

If A. be indicted of the murder of B. and there is 
another indictment afterwards taken of the ſame death 
againſt the ſame perſon, and he 1s arraigned upon the ſe- 
cond indictment, becauſe it is the king's ſuit the ſecond 
ſhall not abate; yet uſually the juſtices quaſh the other 
by judgment, 25 | 

Yet nata the common courſe to prefer a new indiQ- 
ment of murder to the grand jury, altho an inquiſition 
of murder be returned by the coroner, and if the coro- 
ner's inquiſition be inſufficient indeed, it ſhall be:quaſh- 
ed, but if ſufficient, it is uſual to arraign the priſoner 
upon both indictments, and an acquittal upon one fhall 
be upon both; and this is done, becauſe otherwiſe the co- 
roner's inqueſt will ſtand as a charge on record againſt the 
priſoner, tho acquitted upon the inditment, and proceſs 
of outlawry will iſſue thereupon. 

So it is the conſtant uſe at this day to prefer two in- 
dictments upon the ſame killing againſt the ſame perſon, 
Q4 © one 
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one of murder, and the other of manſlaughter upon the 
ſtatute of 1 Fac. for ſtabbing, and the priſoner arraign- 
ed upon both pleads to both, and the jury charged with 
both, iz. that if they find him guilty of both indiQ- 
ments, to return it ſo, if not guilty of murder, yet to 


inquire whether guilty upon the other indictment. 

lf a duke, or an earl, or baron be indicted by a com- 
mon name of J. S. miles, or F. S. armiger, he may plead 
the miſnaſmer to the indictment, viz. that he is a duke, 


or an earl, or baron, or peer of the realm, nient noſne, 
Sc. becauſe that title is part of his name, and intitles 
bim'to be tried by his peers ; but then he muſt ſhew forth 
a writ teſtifying it upon his plea pleaded, becauſe it i; 
but dilatory, and ſhall not be tried by the country, but 
by the record 35 H. 6. 46. a. per Forteſcue. 6. Co. Rep. 
3. 4. counteſs of Rutland's caſe, per curiam. 
And thus far touching dilatory pleas. 


C HAP. XXXI. 


Concerning pleas in bar of an indiciment of felony or treaſa 
„ and firft, of auterfoits 2 i 


Index to Piz 8 in bar of the indiQment of felony or 


— 8 treaſon are of two kinds, viz. 1. Such as are pure- 
der. te "ſy matters of record, or 2. Such as are mixt, partly con- 
N iſting of matters of record, partly of matters of fact. 

2 Of the former ſort are the pleas of pardons, either ge- 
neral by act of parliament, or ſpecial by the king“ 
charter. | | 


But becauſe the buſineſs of pardons is 'not only a large 


title and full of variety, but is alſo applicable to all m 
Cs 
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ſes criminal, whether the party be indicted or not in- 
died, or whether convicted, or attainted, outlawed, or 


put in exigent, I ſhall reſerve the diſcuſſion of pardons | 


towards the end of this book. 5 | 

Of the latter ſort are many pleas conſiſting of matters 
of record and alſo matters of fact. And they are of theſe 
ſorts principally, + | 

1. Auterfoits acquit of the ſame felony. 

2. Auter foits attaint or canvid} of the ſame felony. 

3. Auter foits attaint of another felony, | 
4. Auter foits convict of another felony and had his 
clergy. | | 

Naw as to the plea of auterfoits acquit, (as alſo auter- 
faits attaint de meſme felony ou treaſon,) it conſiſts of two 
kinds of-matters. 1, Matter of record, namely, the for- 
mer indictment and acquittal, and before what juſtices, 
and in what manner, viz. by verdict or otherwiſe; and 
2. Matter of fact, namely, that the priſoner is the ſame 
perſon that was acquitted, that the faQ is the ſame of 
which he was acquitted, and whereof he is now indicted. 
This plea, tho the priſoner miniſtreth rudelv, yet coun- 
ſel ſhail be aſſigned to him to put his plea in due form, 
becauſe it is a ſpecial plea. | 

Mr. Stamford tells us, that the priſoner need not have 
the record of his acquittal in poigne, becauſe the plea is 
not dilatory, but in bar, (and ſo in the other caſe of 
auterfoits attaint, as it ſeems,) according to. the dif- 
ference taken by Frowick. 21 H. J. 9. a. | 

But if that ſhould be law, it were in the power of eve- 

ſan, ry priſoner to delay his trial as he pleaſeth, by pleading 

auler faite acquit or attoint in another court, and ſo to put 

the king to reply nul tiel recyrd, and then day given over 

to the next_gaol-delivery to have the record, and to re- 

move it by certiorari into the king's bench, if the trial 

be there, or the tenor of it by certiorari into chancery, 
and by mittimus into the court where the trial is. 


cared upon in the ſame court, the other party ſhall not 
plead nul tiel record, but have oyer of the record; but if it be 
| | | in 


For regularly, if a record be pleaded in bar, or de- 
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in another court, he ſhall plead nul tiel record, and a day 
given to procure the certificate of the record, or the te- 
nor thereof. 5 H. 7. 24. a. ö. 235 

But it ſeems, that for the avoiding of falſe pleas and 
ſurmiſes, and to bring offenders to ſpeedy trial in capital 
cauſes, the priſoner muſt ſhew the record of his acquittal, 
or vouch it in the ſame court one of theſe ways, 

1. By removing the tenor of the record of his acquittal 
into chancery by certiorari, and having it in poigne, or 
ſent to the juſtices by mittimus ſub _ feeitli, and thus the 
priſoner pleading auterfoits acquit ſhewed the record of his 
acquittal ſub pede ſigilli. 2 E. 3. 26. b. Coron, 150, 

2, Or elſe if he be arraigned in the king's bench upon 
an indictment removed, or found before them, and were 
formerly acquitted of the ſame felony, either before juſ- 
tices of peace or gaol-delivery, the court will give him 2 
writ of certiorari to remove the record before them, and 
reſpite his plea till he can remove his acquittal into the 
court, that ſo he may form his plea upon it, for the re- 
cord is part of his plea, and thus it was done, 20 E, 2, 
Coron. 232, and thereupon his plea is put into form ſetting 
out the record in certain, Et hoc vocat recordum acquietan- 
ciæ prædictæ coram ipſo rege hic ad mandatum domini regis miſ- 
ſum & coram ipſo rege remanens; and thus it is pleaded in 


'2 E. 4. in Hodſon's caſe, who was arraigned in the _ 


bench for murder, and pleaded an acquittal before 
juſtices of peace in Lincolnſbire. | 

But it 1s to be obſerved, that the record muſt be re- 
moved by writ ; for altho the king's bench may take an 
indi&ment or other record of the juſtices of peace pre 
priis manibus, where it is to be proceeded on for the king, 
yet they cannot take a record of an acquittal to ſerve the 
priſoner's plea without writ. 8 E. 4. 18. ö. 3 E. 3. B. 
Coron. 218. 8 | 8 | 

If a man pleads auterfoits aeguit de mefme falonie, and 
voucheth the record, the court may examine proof, that 
it is the ſame felony, and thereupon allow it without any 
ſolemn confeſſion by the king's attorney, 26 Aſfz. 15. 
But the ſafeſt way is the confeſſion of the king's attorne) 

| TIE | ſp 
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ö or an inqueſt charged to inquire, whether it be the ſame fat : 


Vide R. Entries 385. a. his plea allowed by the teſtimony 


of the juſtices of peace before whom he was acquit, ideq 
d conſuderatum eſt, qudd prædictus B. de felonid. prædicid fit 
al quietus et eat. inde fine die. 


l, 3. If the priſoner be indicted and arraigned in the gaun- 

try before juſtices of gaol- delivery, c. and the priſoner 
al leads auterfoits acquit of the ſame felony before the ſame 
or Ml juſtices in that county, or other juſtices of the ſame 
he county, that were before them, then he concludes his 


his plea, Et hoc vocat recordum acquietancie prædictæ coram 

prefatis juſticiariis at ſuch a gaol-delivery ; and if it be 
on in the king's bench, he mentions the term and roll, and 
ere WM thus is the plea in 13 E. 4. Clud's caſe in the king's 


n 2 80 that the priſoner, tho he doth not ſhew the record 
and /ub pede ſigilli, yet he muſt, plead it certain, and have the 
the Wl record in court and remove it thither, if it be not in the 
te- fame court, and not expect till aul tiel-record be pleaded, 
. 2. for it is part of the priſoner's plea, tho the court may fa- 
ting Wl vour him with time to procure the removal of the record. 
ela- Now the matter of fact of his plea conſiſts in his aver- 
miſ- nent, that he is the ſame perſon, and that the felony, 
ed in WM whereof he was acquitted, is the ſame whereof he is in- 

died, which is illuable, and the king's attorney may 
take iſſue upon it, or confeſs it if it be true, and then 


thereupon judgment ſhall be entered, quad eat ſine die, or 


e re- ¶ be court may examine proofs and allow it. 26 Alix. 15. 
ke an But it is to be known, that there muſt not only be an 
e ry xcquittal by verdi&, but a judgment thereupon, quad eat 
king, Wl %u: die, for the bare verdict of his former acquittal is not 
ve the a ſufficient bar without a judgment pleaded alſo, tho the 
3. «quittal regularly is a warrant for entry of the judgment 

« any time alter... 5 er 
ie, and And note alſo, that a former acquittal by judgment is 


f, that I dot only a bar of a new indictment for the ſame offenſe, 
but if the party be outlawed upon that new indictment, 

de may aſſign his former acquittal for error in that out- 
awry, and reverſe it for that cauſe, and in that caſe the 
judgment is not only for the reverſal of the outlawry, 
| | | 5 | but 
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but alſo farther, qudd ipſe tam de indiclamento de nurte o 
mufdro prædic ©. quam de utlegatia predifts eat ſine di, 
and ſuch is the judgment in Clud's caſe 14 E. 4. where 
that error is aſſigned to reverſe the outlawry. | 

Now for the full declaration of this plea theſe thing 
are conſiderable. 1. What ſhall be faid the ſame ft 
lony whereof the party was acquitted. 2. What man- 
ner of acquittal there muſt be to make it a bar. 3. la 
what ſuits auterfoits acquit is a ple. | 

I. As to the firſt of theſe. TV 

If A. and B. be indicted as principals in robbing or ki. 
ling of D. and B. be convict as principal, and A. be ac. 
quiited, if after this 4. be indicted, as acceſſary afte 
the fact, this former acquittal as principal, is no bar, 
for it is another offenſe, 27 Mz. 10. Coron. 200. 8 H. 
6. 5. Cyron. 463. a P. C. fol. 105, a2 | 
But if A. be indifted as acceſſary before the fact, he 
may (as it is held, ) plead 42 ay; acquif as principal, 
becauſe it is in effect the ſame offenſe, © 2 E. 3. 26. ö. Ci 


ron. 1 50. 282. but antiently the law was otherwiſe. 8 E. 
'Coron. 424. Itinere Kant”. CO ONE 

If A. be indicted in the county of B. for the murder of 
'C. and it be ſuppoſed that the murder was committed 


1 Martij 17 Car. and he be acquitted, and after indifted 
again in the ſame county, ſuppofing the murder 21 Co 
yet notwithſtanding that variance he may plead auterfii 
*acquit, and aver it to be the ſame felony, for the day! 
not material, and beſides the death is of a perſon certain 
who can be but once killed. 3 Az. 15. 25. E. 3. Cort 
136. 22 z. 53. eee 
And the ſame law ſeems to be in an indictment of rot 
bery, tho it is poſſible ſeveral robberies may be commit 
ted at ſeveral days, for till it lies in averment, that it 
the ſame notwithſtanding the variance. 

If a man be indicted for the robbery or murder of Jan 
Stiles and acquitted, and after indicted for the robbery « 
murder of John a Notes, yet he may plead auterfeits « 

quit, and aver it to be the ſame perſon notwithſtandingti 
: 1 | | variand 
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» variance in the ſirname, for a man may have divers fir- 


et names, and he may aver, que conus per Pun noſme & Pautre, 
die, 26 Az. 15. Coron. 189. 11 H. 4.41. 4. | 
here If A. be indicted in the county of B. for a robbery or 
| other felony ſuppoſed to be done at D. in the county of 
in g. and be acquitted, and be afterwards indicted for a rob- 
474 bery upon the ſame perſon in the county of B. but at 
nan. another vill, yet he ſhall plead auterfoits acquit notwith- 
„ u ganding the variance of the vill, and may aver it to be 
| the ſame ; but if he be afterwards indicted in the county 
of C. for a robbery ſuppoſed to be committed in the ſame 
r k. WY county of C. (as it muſt be,) he ſhall never plead auter- 
e a0: N ftr acguit of the fame robbery in the county of B. for 
after N the julices in the county of B. can only inquire touch- 
dar, ing a felony in that county, and therefore it can never be 
H. 5. zvcrred to be the ſame, but it is ſaid, that it is otherwiſe 
in an appeal. 4 H. 7. 5. 6. | 
X, he And therefore the book of 41 Hz. 9. where an ac» 
cipa, WY quittal pleaded in a foreign county was allowed, muſt be 
b. C. intended of an indictment removed out of that county, 
8 E. here he was firſt indicted and acquitted, 

If A. robs B. in the county of C. and carries the goods 
into the county of D. tho he cannot be indicted of rob- 
bery in the county of D. yet he may be indicted of larce- 
ny in the county of D. becauſe the goods were carried 
thither ; but ſuppoſe he be acquitted of larceny inthe coun- 
ty of D. yet that acquittal is no bar to an indictment of 
robbery in the county of C. becauſe it is another offenſe. 

Nay it ſeems, it is no bar to an indictment of larceny 
in the county of C. for tho he be acquitted in D. it may 
be becauſe the goods were never brought into that coun- 
"I ty, and fo the felony in C. may not be in queſtion, nei- 
omm!' ther can the grand inqueſt or petit jury in the county of 
D. take notice of any felony committed in the county of 
C. and ſo the felony in C. is a diſtin& felony from that 


Jaun contained in the indictment in D. 
ver) q If 4. commits a burglary in the county of B. and like- 
fits ¶ viſe at the ſame time ſeals goods out of the houſe, if he 


ding ib 


ge indicted of larceny for the goods and acquitted, yet he 
Variand 


my be indicted for the burglary notwithſtanding the 
nquittal, 


And 


151 
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And & converſo, if indicted for the burglary and ac- 
quitted, yet he may be indicted of the larceny, for they 
are ſeveral offenſes, tho committed. at the ſame time. 
And burglary may be where there is no larceny, and lar- 
ceny may be where there is no burglary. 
Thus it hath happened, that a man acquitted for ſteal. 
ing the horſe, hath a been arraigned and convicted for 
ſtealing the ſaddle, tho both were done at the ſame time, 
But if a man be acquit generally upon an indictment 
of murder, auterfoits acquit is a _—_ plea to an indictment 
of manſlaughter of the ſame perſon, or è converſo, if he 
be indicted of manſlaughter, and be acquit, he ſhall not 
be indiQed for the ſame death, as murder, for they differ 
2 in degree, and the fact is the ſame. 4 Co. Rep. 46. b. 
Holcreft's caſe per cur, and upon the ſame reaſon auter- 
faits acquit upon an inditment of murder is a good bar to 
an indictment of petit treaſon, and è conver ſo. 
II. As to the ſecond, what manner of acquittal is a good 


a. | 
E 1 muſt be an acquittal upon trial either by verdict or 
attie, | 
And therefore, if A. be accuſed and committed for fe- 
lony, but no bill r or ignoramus found, ſo that at 
the end of the ſeſſions he is quit by proclamation, and i | 


delivered, yet he may be afterwards indicted, for he is not {WM | 


leg imo modo acquietatus. | [ 


If A. be aſſaulted upon the highway, or in his houſe WM d 
by thieves or burglars to rob him, and he kills one of the 
thieves, which is no felony in law, and this matter be b 
ſpecially found by the coroner's inqueſt or the grand in- |: 
2 whereupon he is diſcharged, yet he may be in- be 

ited de novo ſeven years afterwards for murder or man- * 
ſlaughter, and cannot plead the acquittal by the grand . 


inqueſt, 

But if he had been indicted generally of murder oi bb 
manſlaughter, and pleaded to it not guilty, and this ſpe- A, 
cial matter had been found by the 2 jury, and there- 


upon judgment given, quid eat fine die, if he be after- 
wards hy for the ſame fact, he ma ' plead auterfaits 


acquit. Crempt. fel. 28. « Bull's caſe 26 Eliz. 
1 8 6 | Ĩhhereſoe 


r 
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Therefore it is no prudence to have the matter in any 
caſe found ſpecially by the grand inqueſt or coroner's in- 
queſt, tho the fact being truly found by them jamounts 
not to felony, as in the caſe before; and ſo per infortu- 
mum, Or ſe de fendendo. . | 

If A. be indicted for felony, and be erroneouſly acquit 
by the miſtaken direction of the judge, as, for that the 
felony was not committed the day mentioned in the in- 
ditment, yet that miſtake lies not in averment, but to 
another indictment ſetting the day right he may plead 
auter ſaits acquit. 2 Co. Inſt. 318. | 

If A. be indicted of murder or other felony, and pleads 
um culp, and a ſpecial verdict found, and the court do 
erroneouſly adjudge it to be no felony, yet as long as that 
judgment ſtands unreverſt by writ of error, if the pri- 
ſoner be indicted de novo, he __ plead auterfoits acquit 
and ſhall be diſcharged : wideg H. 5. 2. 6. for it is the 
king's own ſuit, and tho the error appears, and regularly 
the judgment againſt the king is ſalvo jure regis, yet it is 
otherwiſe in caſe of life. | 

But if the judgment be reverſt the party may be in- 
dicted de novo; quere, whether in that caſe upon the re- 
verſal upon the point of the verdi& the party ſhall not 
be executed, for the judge a que ſhould have given that 
judgment, but it ſeems in favorem vitæ he ſhall be ar- 
2 de novo, for poſſibly he hath other matter for his 
defence. | 

If at common law A. hath committed murder, and had 
been arraigned within the year upon an indictment, and 
had been acquitted, tho this arraignment ſhould not have 
been, yet it ſtands as a good acquittal pleadable to another 
indictment or appeal: vide 8 H. 5.6. b. Coron. 463. 16 E. 4. 
ll. a. . 

A. was indicted for the murder of B. by poiſoning, and 
the inditment runs gudd B. fidem adhibens per ſuaſioni difti 
A. neſciens prædictum potum cum veneno fore intoxicatum re- 
cepit & bibit, per quod prædictus B. immediat# poſt recepti- 
mem veneni predittum obiit; but it is not alledged, quad 
Wnenum prediflum recepit & bibit; upon this he was ar- 
nigned and acquitted, and had judgment, gudd eat ſine 

| | | die, 
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die. Afterwards he was indicted again for the ſame of 
fenſe, and pleaded auterfoits. acquit, and ſhewed the re- 
cord in certain, and pleaded over to the felony and mur- 
der not guilty. | | : 

It was reſolved, 1. That the indictment was inſuffi 
cient for this cauſe. 2. That in this caſe auterfoits acquit 
was no plea, becauſe the indictment itſelf was inſufficient, 
for it contained not any matter of felony, 3. And ſo he 
is not legitimo mods acquietatus, and ſo the difference is be- 
tween this caſe and thoſe above of an erroneous judgment, 
for here the foundation itſelf, namely the inditment con- 
tained no felony. 4. But if the error be only in the 
proceſs in an appeal or indictment, and yet the priſoner 
appears and pleads not guily and be acquit, this acquit- 

oron. 444. 5. But if he had 
been attainted upon this inſufficient indictment and judg- 
ment given, he ſhould not have been auterfoits arraigne 
upon a new indictment for the ſame offenſe, unleſs the 
former judgment had been firſt reverſed. 6. But auter- 
faits convici or auterfoits acquit by verdi&, c. is no plea, 


unleſs judgment be given upon the conviction or acquit- 


tal in any caſe, 4 Co. Rep. 44, 45. Vauxe's caſe. 

And the true reaſon of this judgment is rightly given 
by my lord Coke, P. C. 214. becauſe the judgment upon 
the acquittal is only quad eat fine die, which may be upon 
the defect in the ment, which the judges are bound 
to look into, and it ſhall be ſuppoſed, that it was given 


upon that defect, and not upon the verdic̃t, for the judg- 


ment is the ſame in both, but the judgment upon a con- 
viction is, quod ſuſpendatur, which is all the judgment 
that can be given. | 
But in the caſe of the ſpecial verdi& above, where an 
erroneous judgment of acquittal is given, yet it is con- 
cluſive to the king till the judgment be reverſed by error, 
for the judgment could be only given upon the verdict, 
the indictment being ſufficient, and ſo is the diverſity. 
And nate generally, that where 9 acquit or at- 
taint is pleaded, yet in favorem vitæ he ſhall plead over to 
the felony, and be tried for the ſame, tho his ſpecial plea 
be found or adjudged againſt him, Vauxe's caſe, ubi ſupra, 


& 22 E. 4. 39. 6. | 
a III. The 
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HI. The third general is where, and in what ſuits auter- 

ts acquit is a good plea. ob 3 

If A. be appealed of murder of B. by C. as ſon and heir 
of B. and is acquitted, and in truth C. was not the heir, but 
D. and thereupon D. brings an appeal, this auterfoits acquit 
is no plea, becauſe not brought by the right party, 21 H. 6. 
28. b. neither is it a bar to the king, but he may be indict- 
ed notwithſtanding that acquittal, or if D. be nonſuit in 
his new appeal, he may be arraigned upon that appeal at 
the king's ſuit. 21 H. 6. 28. 6. | 

If an appeal of murder or robbery be brought by A. 
2gainſt B. and B. is thereupon acquit by verdict, regularly 
this is a good bar to an indictment preferred by the king 
for the ſame robbery or murder, both at common law and 
at this day. 2 | | 

But an acquittal by battle upon an appeal is held to be 
no bar to an indictment for the ſame offence : vide Stamf. 
P. C. Lib. II. cap. 36. p. 106. ö. (*) | | 28 

And at common law, if A. had been arraigned upon an 
indictment for murder or robbery, tho within the year, if 
2n appeal be after brought for the ſame crime auterfoit ac- 
quit upon the indictment had been a good bar to the ap- 
peal, 16 Z. 4. 11. 4. | | 

And therefore the juſtices at common law would rarely 
araign a priſoner upon an inditment, eſpecially for mur- 
der within the year after the death in favour of the appeal. 
22 E. 4. Coron. 44. unleſs the appellant had been an infant. 
32 H. 6. Caron. 278 H 279. or the evidence had been very 
pregnant. 21 H. 6. 28. 6b. | | 

But now by the ſtatute of 3 H. 7. cap. 1. in caſe of mur- 
der or manſlaughter the juſtices ſhall proceed to arraign the 
priſoner upon an indictment, tho within the year; and if 
the principal or acceſſary be acquitted or attainted within 

Vor. II. | EM the 


(*) The reaſon aſſigned for this quit by battle, he ſhall go quit not 
by Stamford is, becauſe trial by only againſt the appellants, but al- 
battle does not lie againſt the king, ſo from the ſuit of the king, guia 
vherefore he ſhall not be bound by per hoc purgat innocentiam ſuam ver- 
lch trial, yet Stamford makes a ſus omner, ac ff ſe poneret ſuper pa- 
fuer I this, for Bra#, _ III. triam, & patris cmnind ifſum ac» 
©, 19. F. 8. is expreſs to the con- guiztaverir. | 
"ay, and ſays, that if he be ac- 


_ 249 will 


3 
” 
* 


HISTORIA PLACTTORUM CORONA. 
the year and day, yet this ſhall be no bar to an a 
againſt them, as if there had been no ſuch acquittal, and. 
therefore tho upon the indictment the offenders be acquit 


Within the year, the court bught not to diſcharge them, 


but at diſeretion to bail or commit them, till the year and 
day be paft, vide le flatute. | 

| 50 that by this ſtatute auterfoits acguit or attaint 
an indictment of murder or manſlaughter is no bar of an 
appeal for the ſame death, tho on the other fide auterfoits 
acquit or attaint upon an appeal ſtands ſtill a good bar to 
an indictment for the ſame murder or manſfaughter. Stam. 
P. C. ubi ſupra. 4 Co. Rep. 40. a. Darley's caſe. 

But auterfoits convict of murder or manflaughter, and 

had his clergy upon an indictment is a good bar to an ap- 

cal notwithſtanding this ſtatute, for indeed the ſtatute 
itſelf hath this exception, the benefit of clergy not being had, 
4 Co. Rep. 45. b. Wies's caſe, and this, tho an appeal 
were depending, whereunto the priſoner had not pleaded 
at the time of be acquittal. ' 4 Co. Rep. 45. 5. Holereft's 
caſe. 85 s 2 
But the caſe of other appeals, as of robbery, rape, &c. 
are not within this ſtatute, and therefore auterfoits acguit 
upon an indictment within the year ſtands as at common 
law a good bar to an appeal of robbery, or any other of- 
fenſe other than murder or manſlaughter. 

And yet at this day the judges never forbear to proceed 
upon an indictment of robbery, rape, or other offenſe, al- 
tho within the year, and the reaſon is, becauſe appeals of 
robbery eſpecially are very rare, and of little uſe ſince the 
ſtatute of 21 H. 8. cap. 11. gives reſtitution to the proſe- 
925 upon an indictment, as effectually as upon an ap- 
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c H A 1 5 xxXXII. 4 4 


Concerning the plea of auterfoits attaint or convict of the 
fame felony, or any other offenſe. 1 


F A. be indicted and convict of felony, but hath nei- See Index 
1 ther judgment of death, nor hath prayed his clergy, oa 
this is no bar of a new indictment for the Ns offenſe, if pr. W 
the firſt were inſufficient. 4 Co. Rep. 45. a. Vauxès caſe, 
and it ſeems, tho it were ſuſicient, et it is no bar without 
clergy or judgment ; but if he had his clergy allowed him, 
auterfoits cumvict and had his clergyis a good bar to an in- 
dictment, or an appeal for the ſame crime, and fo remains 
at this day, notwithſtanding the ſtatute of 3 H. 7. cap. 1. 
4 Co. Rep. 40. a 4ge b. Wigg's caſe. | | 
And ſo it is tho he prays his clergy, and the court will 
adviſe upon it, tho the clergy be not actually allowed. (“ 
4 Co. Rep. 46. a Holcrof?'s caſe. Co. P. C. cap. 57. 
Auterfoits attaint de meſme felonie, tho upon an inſuffi- 
cient indictment, was at common law a bar to appeals, 
as well as indictments for the ſame offenſe. 4 Co. Rep. 
45. a. Vauxe's caſe, and remains ſo ſtill at this day in all 
caſes but in appeals of death, which is altered by the fta- 


| tute of 3 H. 7. cap. 1. | 


If A. be attaint of felony by outlawry, yet, if be re- 
verſe the outlawry, he ſhall be put to anſwer the ſame fe- 
lony, and, plead to the indictment, whereof he was out- 
lawed ; but if he reverſe the outlawry for this error, be- 
cauſe he was auterfoits acquit for the ſame felony, (which, 
as before is ſaid, is aſſignable for error,) he ſhall be diſ- 
charged of the indictment, for it ſtands as well a plea to 
the inditment, as an error — the outlawry. 1 

2 f 


(*) See the caſe of Armſtrong and Liſe, Kel. 103, 104. 
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If A, be indicted of piracy and refuſing to plead hath 
judgment of peine forte & dure, and by the general pardon 
piracies are excepted, but the judgment of peine forte & dure 
is pardoned by the general words of all contempts, quere, 
whether he may be arraigned for the ſame piracy, butby the 


better opinion he may be arraigned of any other piracy, com- 


mitted before that award, 14 Eliz. Dy. 308. a. 

If A. be attaint of treaſon or felony by outlawry, yet he 
ſhall not be de novo indifted or appealed for the ſame feloriy 
till the outlawry be reverſed, for auterfoits attaint of the 
ſame felony is a good plea. Co. P. C. 213. 

meas Joe attaint de murder is a good plea to an indict- 
ment of petit treaſon, _ | 

If A. had been indicted at common law of felotiy, and 
had a; ropes of death, yet he may notwithſtanding his at- 
tainder be arraigned for treaſon committed before the felony 
for the advantage of the king, who is to have the eſcheat, 
but not for a Wo. after the felony. 1 H. 6. 
5. 5. Stamf. P. C. II. cap. 37. fol. 101. b. But in 


this my lord Cote differs from Stamfo d, and faith that for 


a treaſon committed after he ſhall be arraigned, Co. P. C 
p. 213. (a : 


If A. commits divers robberries, one upo 


another after- 


| wards upon C. and afterwards another upon D. and they 


bring ſeveral appeals, and he be attaint at the ſuit of B. yet 
he ſhall be put to anſwer to the appeals of C. and D. for the 


benefit of the reſtitution of their goods, Stamy. ubi ſupra. 


And if there be an indictment and attainder at the pro- 


ſecution of B. yet guere, whether after the proſecution 


of C. he may not be put to anſwer an indictment at his pro- 
ſecution to mer benefit of reſtitution upon the ſtatute of 
21 H. 8. cap. 11. Stamf. Lib. 3. cap. 10. 

It ſeems in that caſe there may be an inqueſt of office to 


| inquire of the robbery of C. ſo as to entitle him to reſtitu- 


tion without arraigning the party upon the indictment of - 


. (a) The caſe in H. 6. 5. 6. againſt Stamford in favour of lord 
was of a treaſon ſubſequent to the Coke's opinion, 
felony, and therefore rather makes 5 


HISTORIA PLACITORUM CORONE, 


If A. commits ſeveral felonjes and be attaint for one of 


thoſe felonies, and the king pardons that attainder and the 


felony, for which he was attaint, if he be after indicted or 


appealed for the ſame felony, he may plead his attainder, 
2 it will be no good replication to ſay he was pardoned 
1 | | | 


But yet he may be indicted or appealed for the other ſe- 


lonies, and if he pleads his former attainder, it is a good re- 
plication to ſay he was pardoned after, whereby he is now 
reſtored to be a perſon able to anſwer to thoſe offenſes, 


6 H. 4, 6. b, IO H. 4 Corn. 22 7. vide contra Co. P. C. 


5. 2132 1 | 
And fo if 2 perfon attaint commits a felony after, and be 
pardoned the firſt felony and attainder, yet he ſhall be put 
to anſwer the new felony, 6 H. 4. 6.6, 
If A. commits ſeveral felonies and be convict for one of 


them, but no judgment of death nor glergy given him, he 
or 


may be indicted for all thoſe # © Stamf. ubi 
upra. © * . 9 
1 But if he had been egg tor any one felony and prayed 


his clergy, aud read i been deliyered to the ordinary, he 
ſhould never be ned for any of thoſe former felonies, 
And it ſeems be better opinion, that if he had prayed his 
clergy, & tradito ei libro legit ut clericus, but no award of 


tradatur ordinario, yet he ſhould not be arraigned for any 
felony committed before his clergy allowed, Pr it was the 
fault of the court, that they did not award fradatur ording- 
rio. 4, Eliz, Dy. 211.6. Co. P. C. cap. 57. | 
And the reaſon is, becauſe the ſtatute of 25 E. 3. cap. 5, 
pro clero enacts, that he ſhall be arraigned of all his offe 
together, and then delivered to the ordinary, and therefore 
if once delivered to the ordinary, all his capital offenſes com- 
mitted before are in effect diſcharged, and therefore at leaſt 
before the priſoner departs from the bar after his clergy al- 


lowed, he myſt be indicted, or otherwiſe he is for ever diſ- 


charged, | 
But for any felony committed after conviction and 1 

allowed, he may be indicted and arraigned, but not if he 

ſtands attainted and unpardoned. | 

R 3 But 


N 
„ 
Fu 


— 
7 * 

Is 
: 

SE 


253 b 


wy” g r Var” 
ee I EIT SPE nd 4 a 
1 2 
py, — N 


„ admiſſion have committed any 6 
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But at this Hay that old law'concerning the diſcharge of 
offenſes. by. ys ale ente altered. 4. * e 2 
By the ſtatute of 8 Eliz. cap. 4. it is enacted, “ That if 
* any perfoti admitted to art ſhall before fuch his 
nſe, whereupon clergy 
6 is not allowable by the laws and ſtatutes of this realm, 
e and not being thereof indicted and acquitted, convicted 
« or attainted, or pardoned, ſhall and may be indicted or 
« appealed for the fame, and put to anſwer, as if yo ſuch 
te admiſſion to Clergy had beer. 
And by the ftatute of 18 EAR. cap. 7. delivery to the or- 
dinary is taken away, aud burning in the hand. Wholly ſub- 
ſtituted in lieu thereof, and that every perfor admitted to 
his clergy ſhalf anſwer ſuch feldiles or offenſes, as he ſhould 
have done, if he had been dehvered to the ordinary and 
made his purgation. eee . i  - 
So that now clergy. doth diſcharge all offenſes precedent 
within clergy, bu Wye other offenſes, as are out of 
the benefit of clergy. "_ _. 5 
There remains one ſpecial kind of auterfoits acquit of an- 
other perſon, than he that pleads it, whic I ſhall mention, 


N conclude this chapter. A oth 
1e acceſſary upon his e plead the ac- 
quittal of the principal.” | i ER 
A gaoler arraigned for the voluntary efcape' of a pri- 
ſoner for felony may plead the acquittal of the felon of 
the principal felony, and {0 may the fefcuer arraigned 
upon an indictment for reſcue of a felon; and that is the 
5 that the gaoler and refcuer ſhall never be arraigned 
till the principal felon be tried and convicted, becauſe if 
ys be acquitted, the gaoler or refcuer cannot be guilty of 
ony. FCC 
ht > x. ſteals the goods of B. and breaks priſon,' A may be 
arraigned for the felony of breaking the priſon before the 
arraignment upon the principal felony but if A. be ar- 
raigned upon the principal ſelony and acquitted before con- 
viction of the felony 5 9 % the priſon, A. may plead 
rhis acquittal, for hereby that felony is purged bet re his 
ar e 


- N 
3 


= 
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conviction, this was Mrs, Samfurd's caſe in Kent for fteal- 


ing the goods of the earl of Latgfer, ()) 


To.conclude this whole matter of auterfeits acguit, con- 


uud or attaint theſe things are to be obſerved; 1. The 


party that pleads the record muſt plead it ſpecially ſetting 
forth the record. 2. He myſt either ſhew the record /h 
pede ſigilli, or have the record removed into the court, 
where it is pleaded by certioruri, or if it be a record of the 
fame court muſt vouch the term, year and roll, for the re- 
cord is part of his plea. 3. He muſt make averments, as 
the caſe ſhall require, as that he is the ſame perſon, 
that it is the ſame offenſe. ' 4: No ifſue ſhall be taken 


upon the i plea of nul tiel record, becauſe it is pleaded in 


court, but the king's attorney may have oyer of the record. 
5. The averments are iſſuable. 6. If iſſue be taken upon 
them, they ſhall be tried by the Jury, that is returned to 
try the priſoner by the ſtatute of 22 H. 8. cap. 14. 7. He, 
that pleads theſe pleas, muſt alſo plead over not guilty to 
the — for if the pleas be adjudged againſt him, yet 


” * ' 


* - 9 


c H A P. XXXIII. 
' Concerning pleas to the fili vir. Not gullty 


Egularly, where a man pleads any plea to an indict- 
ment or appeal of felony that doth not confeſs the 
clony, he ſhall yet plead over to the felony in favorem vi- 
e, and that pleading over to the felony is neither a waving 
of his ſpecial plea, nor makes his plea inſufficient for dou- 


bleneſs. 22 E. 4, 59. ö. 
| R 4 | And 


(% Vide ſupra, Part I. p. 612. 


2-855 , 
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Tt And therefore, if he pleads any matter of fact to the 
writ or indictment, or pleads. auterfoits convict, or auterfoits 
acguit he ſhall plead over to the felony z and altho he doth 
it not upon his plea, but his plea be found or tried againſt 
him, yet he ſhall not be thereby convict without pleading 
to the felony and trial thereupon. 22 E. 4. 39. ö. M7 
| But if a man pleads to the juriſdiction of the court, as if 
F an indictment of rape be found before the ſheriff in his Turn 
and delivered to the juſtices, becauſe the theriff hath no ju- 
riſdiction to take an indictment of rape, the priſoner may 
plead to it without anſwering to the felony, thus it was 
done, 22 E. 4. 22. 6. which was one Wheeler's caſe; ſo if 
the juſtices of the peace ſhould arraign one for treaſon. 
Or if a man pleads a plea, that confeſſeth the fact, as a 
releaſe-in an appeal, he ſhall not plead over to the felony. 
22 EL 9. bog H... 
But yet even in that caſe it ſeems to me, that he may, if he 
pleaſe, plead over to the felony not guilty, and accordingly it 
is held by Markham,'7. E. 4. 15. a. in caſe of a relaſe. 
If A. be indicted of felony and pleads the king's pardon, 
for inſtance, if the indictment be of murder, and the party 
pleads a pardon of felonies, or the like, he ſhall not need to 
plead over to the felony, becauſe it ſuits not with his plea. | 
And yet, if the pardon upon a demurrer of the kings i . 
attorney, or upon adviſement of the court be adjudged in- 
+ ſufficient, the party ſhall not be thereupon convict, but 
ſhall be put to plead to the felony and be tried for it, and 
0 yet the pleading of the pardon is a kind of confeſſion of the 
fact, but yet in favorem vite the party ſhall be put to an- 
{wer the felony (*); and thus it was done in the caſe of Ru 
taby, (+) who was indicted for murder in Durham, and the 5 
indictment removed-by certiorari into the king's bench, and pl 
there he pleaded the king's pardon of murder, which for of 
ſome defects was adjudged inſufficient to pardon him. ha 
He was thereupon remanded, and the indictment remit- . 
ted, and tried for the fad}. in Durham, and, as I have heard, 
acquitted, Hill. 1653. eee 
2 „ he- And 
(*) Vide ſutra, p. a0. (+) Videſupra, Part I. p. 467, Part II. 
212. i 
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man pleads a ſpecial matter, tho he concludes his plea with 


be tried or found, or ruled againſt him, he ſhall be 

put to his plea of not guilty and be tried for the felony, for 

tho a man ſhall loſe his land in ſome caſes for miſpleading, 

et he ſhall not Joſe his life for miſpleading. Stamf. P. 2 
ub. IL. cap. 34- fol. 98. ö. | | | 

And therefore the book of 14 E. 4. 7. a. that faith, if the 

| appellee demurs, and it be judged againſt him, it is peremp- 

ory, and he ſhall by m—_— f brides N rr cum gra- 

w /alis; and therefore Brook in abridging it, B. Pere 

l wu doubt of it. | | l 103 

But the true difference ſeems to be this, if a perſon be 

indicted or appealed of felony and he will demur to the ap- 

1 jeal or indi ment and it be judged againſt him, he ſhall 

lave judgment to be hanged, for it is a confeſſion of the in- 


4 äctment, and indeed a wilful confeſſion, for he may have 
1 il the advantages of exception to the inſufficiency of the 

adiament or appeal by way of exception either before his 
* flea of not guilty, or after his nen and before judg- 
ju nent, as he might have by demurrer, and in caſe of his de- 


nurrer no judgment of peine fort & dure can be given, be- 
f auſe the demurrer js a plea, and thus the book of 14 E. 4. 
88s Wl: and E. 29. 4. are to be underſtood, and accor- 
ingly 2 Co, Inftit. 178. ſuper. flat. Weſtm. 1. cap, 12. 


But if the priſoner pleads in bar, and concludes, as he 
and ought to the telony,or pleads a pardon, where he concludes 
the I not to the felony, and the attprney general demurs, and he 
bins in demurrer, and it be adjudged againſt the priſoner, 
Rut- jet he ſhall be put to anſwer the felony, for this demurrer 
| the no confeſſing of the indictment, and it is all one, as if his 
| jk plea were found againſt him by the jury, or by certificate 


of the biſhop, which yet is not ſo peremptory (a) but he 
be after tried for the felony. Stony. F C. Lib. IL cap 
emit- . fol. 98. 5. | | 


And 1 


| See 14 E. 4.7. 6: | 


And regularly in all caſes of felony or treaſon, where 2 
wt guilty to the felony, or doth not conclude it ſo, yet if his 
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If A. be indicted of murder and he hath the king's par- 
don of manſlaughter, if he be arraigned upon the indiQ- 
ment fot murder, he muſt not plead generally met guilty, 
for then he waves his pardon, but he muſt confeſs the in- 
diament as to the manſlaughter, and plead thereunto the 
king's pardon, and as to the murder, viz, inter fecliam er 
malitii prærogitati he is to plead not guilty, and if he be 
found guilty of murder, he ſhall have judgment, if acqui 
of the murder, then his plea ſhall be allowed, and thus! 
directed it in Sir Thomas Pettur's caſe in Norfolk about 2 
Car. 2. and it is purſuant to the direction of the ſtatute d 
13 B. 2. cap. 1. which requires, that before the pardon al 
lowed it ſhall be inquired by the country, Whether the pat- 
ty were flain of malice prepenſe, and if fo, the pardon 6 
„ a) 0 Fro 

Now the plea to the felony conſiſts of two parts, vit. 
1. The iſſue of not guilty, whereunto the clerk joins ifſix 
cul: priſſ. 2. The putting himſelf upon the country, when 
the clerxx demands how he will be tried. 

If either of theſe fail, it is in law a ſtanding mutt, 

wherenpon in caſe of felony he is put to his penance, and 
in caſe of treaſon he D 17 men as upon a nini dic, 
and fo is attainted. 14 E. 4. 7. 4. 
In cafe of an indictment of felony or treaſon there cin 
be no juſtification made, as a man cannot plead, that what 
he did was ſe defendendo, or in his defenſe againſt a burgli 
ot robber, tho it amount in truth to no felony. ' 

And the reaſon is, becaufe the indiment ſuppoſeth in 
treaſon, that the fact was done proditori® et contra ligeanti 


wich is the point of the indictment, and muſt be anſwered 
directly, but upon not guilty pleaded he ſhall have the ad. 
vantage of all ſuch defenſes, as he can make to acquit him- 
ſelf of the felony or treaſon, and may give all bis ſpecid 
defenſe in evidence, tho the matter of fact be proved upm 
ans and ſo it is the moſt advantageous plea for the pr 

ner. 

If dureſs and compulſion from others will excuſe him! 
his own neceſſary defenſe in ſafe-guard of his life, or an 


other matter, the jury upon the general iſſue ought to tak 
| % notic 
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N notice of it, and to find their verdict aceordingly, as effec-' 
4 tually, as if it were or could be ſpectally pleaded. ; 
7 And now we have brought the priſoner to his trial, 
. wherein we ſhall now proceed. And theſe trials of priſo- 
ners are of two kinds, viz. by battle, or by the jury. 
The former doth not concern indiQments, for therein 
there is no trial by battle, but concerns. only appeals and 
" Wl :pprovers, and I ſhall therefore defer the diſcuſſion of 
trials by battle, till T come to confider of appeals in the 
cad of this book, and proceed to the buſineſs of trial by 


jury. | 
a 8 J. 


n, CHA P. XXXIV. 


ſucking the trial of offenders by jury, and  firft, the proceſs. | 


\ FTER the priſoner hath pleaded and put himſelf ge, 4. 


upon the country, the next thing in order of pro- Black. 
ceding is the trial of the offender, Com, ch, 


„Aud therein theſe things will be neceſſary to be conſi- 27; f__ 
now ered, 1. The proceſs, that brings in the pF to try the I N 
he ad. ſoner. 2, The return to be made of them, and of what Hawk. P. C. 
i him te and quality they ought to be, 3. What is to be Tit. Trial. 
dect, if they appear not, or be challenged off. 4. Concern- 

; ph the challenge of the king, or of the priſoner unto them, 

he pr ey do appear. 5. The trial and allowance, or diſal- 


wance of the challenge. 6. The order of the ſwearing of 
e Jury. 7. The evidence to be given to the jury, 6 $6 


him oi : 
h Kd tow, and in what manner. 8. The demeanor of the 


n 
A before and at the time of the . . of the verdict. 
noli The verdict itſelf, how to be given and ordered by the 


and by the court. 10. What is to be done in caſe of 
miſcarriage 


— rr 
. Cy 
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miſcarriage of the jury either · in their verdict, or the cir Will c. 
cumſtances that attend it. bas indo dv ag. 

I. And firſt therefore I will conſider what, and how pro- 
ceſs is to iſſue to bring in the jury. 4 Tis. 

And this will be various 2 to thoſe courts or jv ¶ be 


the king's bench, 2. Before commiſſioners of cyer and ter: Wi 
miner, 3. Before juſtices of gaol-delivery. 4. Before ju- 
ſtices of peace, for theſe are, the uſual tribunak, when of 
matters of this nature are determined, Wh 

1. Therefore as to the king's bench. © 

If the offence be committed in the county, where the 
king's bench fits, and the indictment be originally taken in 1 
theking's bench, and the priſoner arraigned there, the coun 


may proceed de die in diem in the term-time, and there — 
needs not fifteen days between the ee and. return of the WW, J 
venire fac to bring in the jury. 9 Ce. Rep. 111. b. lord Sar 18 
char's caſe. ; 7 
And the ſame law is, if the offenſe be committed in the r! 
ſame county where the king's bench fits, and the indi- only 
ment be taken before juſtices of peace of the ſame county, WF or e 
and removed into the king's bench by certiorari, and te me! 
priſoner be there arraigned and pleads, : 77 
But if the offence be committed, and the indictment ; 
taken in another county than where the king's bench fits 2 
and it be removed into the king's bench by certiorari, an 15 
the priſoner be there arraigned and pleads, there muſl be op. 7 
fifteen days between the tefte and return of the venire far' raol- 
ether proceſs. Lord Sanchar's caſe, 9 Co. Rep. ubi ſupraſ fberif 
The venire fac as all other proceſs of that court, iſſue i ome 
the king's name under the ſeal of the court and teſte of H bon 
chief juſtice, and always ought to bear tefle after the iſo} Bui 
joined between the king and the priſoner. n 
2. As to the commiſſion of oyer and ter miner. becia 
there goes out a general precept in the name of three oy | 
more of the commiſſioners, and under their ſeals fifteen dio 1 
before their ſeſſion directed to the ſheriff to return ten they a 
- four jurors to try the iſſue between the king and hep wir, 
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ſoners to be arraigned, yet this is but preparatory, and to 
have a jury in readineſs ; for after the priſoners are ar- 
raigned and have E to the country a precept ought to 
fue to the ſheriff in nature of a — which may 
bear teſte the ſame day, that the priſoners plead, com- 
manding the ſheriff to return twenty-four, &c. to try the 
iſſue upon ſuch a day, and this precept muſt be in the 
names and under the ſeals of the commiſſioners. or three 
of them, whereof one of the quorum, 4 Co. Inſtit. cap. 28. p. 

164. and not barely by an award upon the roll. 
Or they may make their precept returnable the ſame 
day that the priſoner pleads, viz. ad horam primam poſt me- 
den, Cc. for juſtices of oyer and terminer may take their 
\ WF indi&ment, and arraign the priſoner and try him the ſame 
© BY (ay, againſt the opinion of 22 E. 4. Coron. 44. as appears 
oy the precedents cited 4 Co. Inſtit. ubi . and by 
common experience. | | 
If they make their precept returnable any day after, as 


de or inſtance the ſecond day of the ſeſſions, they muſt not 
0. only make an adjournment, but record the adjournment, 
th or elſe it will be intended returnable after their ſeſſions, for 


the ſeſſions is intended only the farft day and no longer, un- 
leſs an adjournment be entred. , 


pleaded, may take his pannel from the ſheriff without mak- 
ing any precept to him, 4 H. 5. Enqueſt 55. 4 Co. Inflit. 


raol-delivery ſend out a general commandment to the 
ſheriff before their ſeſſion to return juries againſt the 
come, otherwiſe it is, where they have a ſpecial commiſ- 
hon, per Hankf. | 

But this is not the reaſon, for ſo it is done by juſtices of 
yo and terminer and juſtices of peace, and yet they make 
pecial precepts of venire fac? vide antea, _ 4. 
4. Juſtices of peace, us to the point of their precepts 


they are as to this purpoſe commiſſioners of oper and ter- 
nner, and may indiQ, arraign and try the fame day in 


3. Juſtices of gaol-delivery, after the priſoner hath 


ap. 30. p. 168. the reaſon given is, becauſe juſtices of 


of venire fac agree with juſtices of oyer and terminer, for 


caſes 
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cafes of felony, as it is agreed 4 Co. Inſt. p. 164. and uſu 


practice, 


No there be certain general obſervations touch 


See 2 


Hawk. P. 


Coron. ch. 
XL. UI. 
XLII. 


As if a murder be ſuppoſed to be at D. the wenire { 


wjhere it is only by award, without writ or precept, asi 
caſe of the juſtices of gaol- delivery, the award ought y 


the proceſs againſt the jury. At =. | 

I, In all caſes, where the proceſs is by writ or precey, Will | 
as well the award, as the writ or precept ought to menial | 
truly the vi/ne, from whence the jury ſhall come, 25. 


mention the viſue, from whence the jury ſhall come. 


ought to return a jury de vicineto de D. 
If the murder be alledged abud civitatem Briſtol, the 


nire fac is moſt properly de Briſtol, and it is good, becui i ga 
a city, 7 H. 4. 13. a. Enqueſt 36. but if it be from a ph me 
not a city, it mult be de vicineto de D. the 
But tho it be a city, yet the venire fac? de vicineto cn 
 fatis Briſtol 'is good, tho it be alſo a county, as hath be hat 
often reſolved againſt the opinion of Stamford, Lib. i are 
; cap. 4+ fol. 1 54. 5. | 3 
If the ſtroke be laid at B. and the death at C. in ti aw: 
ſame county, the venire fac“ muſt be de vicineto E. E li 
| becauſe both make the felony. | befo 
But by the ſtatute (a), where the-ſtroke is in one coi iſſue 
ty, and the death in another, the indictment ſhall Wl If 
where the death was, and the viſne ſhall be from i pere. 
place, where he is alledged to die, for neceſſity, becuſ ſhall 
the proceſs is not to go into the other county. chall 
If a murder be laid in quadam plated vocal Kings · h there 
in parochia Sanfis Margaritæ apud civitatem Weſtm. lenge 
vine ſhall be neither from Kings-ſtreet, becauſe it ; 2 gre: 
ledged to be only platea nor de wicinete civitati V tient] 
but de vicineto parochie Sante Margarite, becauſe nl challe 
certain, 6 C. Rep. 14. 8. Arundel's caſe. ſame 
But if a murder be laid apud E. in porockia de C. the if theret, 
nire fac ſhall be de vicineto de B. becauſe more certain, ¶ ind co 
it ſhall be intended a vill or hamlet within a pariſh, and or m 
TELL. | | CO nd 
jointly, 


(a) 2& 3 E. 6. cap. 24. 
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common intendment a pariſh may contain many vills. 
11 Co. Rep. 25. b. Harper's caſe. 4 

But at this day by the ſtatute, of 22 H. 8, cap. 2. made 
perpetual by 32 H. 8. cap. 3. if a foreign plea, ended 
in caſe of an indictment of felony, it ſhall be tried by the 
jury that ſhould try the iſſue of not guilty, but in caſe of 
an indictment of treaſon, as I have before ſaid, that ſta- 
tute takes not place, but it ſhall be tried by a jury of that 
place or county, where the foreign matter pleaded ariſeth. 

2. As to the number of the jury the venire fac or pre- 
cept is only venire fac twelve, but the ſheriff ought to re- 
turn twenty-four, E 

But the general precept, that iſſues before a ſeſſions of 
gaol-delivery, oyer and terminer, and of the peace before 
mentioned 1s to return twenty-four, and commonly the 
ſheriff returns upon that precept forty-eight. 7 

But the award or precept to try the priſoner after he 
hath pleaded is only venire fac twelve, and twenty-four 
are returned by the ſheriff upon that pannel, _ | 

3. Touching the manner of the precept, writ, or 
award, | 1 

If A. B. C. and D. be indicted for one felony or murder 
before any juſtices, they may iſſue one venire fac? or ma 
iſſue ſeveral venire fac or precepts, or awards of that kind. 

If the venire fac be joint, then if A. challenges twenty 
peremptorily, or challenges for cauſe, the jurors challenged 
ſhall be drawn againſt all, for each may have his ſeveral 
challenge, and the like, if it were in an appeal; ſo that, if 
there were eighty upon the pannel, they may be all chal- 
lenged off by their — eremptory challenges, which is 
2 great inconvenience, and therefore in ſuch caſe they an- 
tiently uſed to ſever the priſoners, and to put them to 
challenge apart, whereby they may poſſibly hit upon the 
ſame perſons. 9 E. 4. 27. 5. 21 H. 6.22.4. 22 H. 6. 4. a. 
therefore the beſt way is to make out ſeveral venire fac 
and conſequently, if the pannel be challenged off, yet forty 
fales may be granted upon each venire fac”. 

And if the venire fac” in an appeal be once granted 
jointly, it cannot be afterwards ſevered, neither can Fn 
e 
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be ſeveral tales, for if the venire fac” be joint, the ales 
muſt be joint. 27 H. 6. 5 & 6. 

And it ſeems, that in caſe of an indictment, tho it be 
the king's ſuit, if once a venire fac iſſues joint, there ean- 
not iſſue a ſeveral venire fac nor a ſeveral tales, which in 


many caſes may much delay, if not fruſtrate the trial, 


But before juſtices of gaol-delivery, where there is no 
precept but only an award, tho at firſt the award be joint, 
and the pannel accordingly returned by the ſheriff, and the 


Priſoners challenge peremptorily ſeverally, whereby there 
are not enough left upon the pannel to try them, and 2 


tales is awarded returnable the next day, yet the court may 
ſever the firſt award and alſo the tales. Plow. Com. 100. 
4. b. Saliſbury's caſe adjudged. 

It is therefore conſiderable, whether the difference be- 
tween the caſes of the old books and this be, that thoſe were 
of an appeal, which is the reey's ſuit, and this of an in- 
dictment, which is the king's uit, or rather, (as I think,) 
becauſe this was in caſe of juſtices of gaol-delivery, where 
there is neither writ nor precept, but a command ore tens, 
and when the record is made up, then an award upon the 
roll, which the juſtices may model, as they pleaſe, at any 
time before the trial, and requires not ſuch ſtrict formality 
as a writ, 4 H. 5. Enqueſt 55. 

II. The ſecond general is touching the return of the 
ſheriff upon the precept, and the quality of the jurors. 

Upon the writ or precept, or command to the ſheriff he 
ought to make the return, whether the place or vir be 
within a franchiſe or not, and cannot return a mandavi bu. 
livo, as in ſome caſes of appeals, for here the writ is for the 
king, and therefore with a non omittas propter aliquam liber- 
tatem. 

The writ commands him to return duodecim liberas E li. 
gales homines vicineto; they muſt be, 1. Freemen and re- 
gularly freeholders. 2. Legaler, without any juſt exception. 
And 3. They are to be de vicineto, but this is not neceſſaniy 
required, for they of one ſide of the county are by law « 


vicineto to try an offenſe of the other ſide of the , 
| u 
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But concerning the quality of the jurors more ſhall be 
ſaid, when we come to conſider of challenges. 

The jurors returned by the ſheriff were, at common law, 
thoſe, that were to try the priſoners, but by the ſtatute of 
3 H. 8. cap. 12. all pannels returned by the thetiffs or their 
miniſters, (which be not between party and party) before 
any juſtices of gaol-delivery, or of the peace, whereof one 
of the quorum thall be reformed by putting to, and taking 
out the names of the perſons impatmelled, by diſcretion of 


the juſtices, before whom ſuch. -pannel ſhall be returned, 
and the pannels ſo reformed ſhalt be good and lawful, 
and the ſheriff ſhall return the. pannel fo reformed upon 


pain of 200]. | | Ae 

This ſtatute, which began to be ſet on foot 11 H. 7. 
cap. 24. hath much reformed many practices of ſheriſis in 
packing of juries in caſes capital. ut 1s 

Note, tho the preamble of this ſtatute mentions inqueſts 
of inquiry, the body of the act ſeems to extend to all pan- 
nels, as well of the petit jury, as of the grand inqueſt, and 
ſo it hath been conſtantly practiſed, for if a prifoner be ar- 
raigned before the judge that ſits upon the crown-ſide, it 
hath been always uſual for the judges to ſend for a jury to 


the judge of mf priu, and when the jury is brought, the 


ſheriff returns them between the king and the priſoner, 
which is by virtue of this ſtatute. my 

Where the jury muſt be di medietate lingua, and other 
matters relating to the quality of the jurors will be conſi- 
dered, when we come to confider of challenges. 

III. The third general is to conſider what is to be done, 
il the jury appear not, or be ſo challenged off, that there 
are not enough upon the pannel to try the priſoner. 

If the proceſs be in the king's bench, and the jury fil 
not, or be challenged off, that there are not enough to 
ty the priſoner, there ought to iſſue a diſtringas puratores, 
and a command to return tales. iy 

But if the whole jury be charged off, then à new ve- 
tire faciat, and if none of the jury appear, then a diffringas 
juratores ſhall iſſue, and no tales. A i 

Vol. II. 8 But 
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But if ſome of the jury appear, but not a full jury, or 
if ſo many of them, that appear, are challenged off, that 
there remains not a full jury, a diffringas ſhall iſſue with 
a tales. | 
If a full jury appear, and before they are ſworn one of 
them dies, ſo that there remains not a full Jury, a fales 
ſhall be granted, and ſo it is, if one juryman dies after he 
be returned and ſworn. 12 H. 4. 10. a.20 E. 4. 11. 6. 

If a Zales iflues, and they do not appear full, or be chat. 
lenged off, ſo that thoſe that appear upon the principal 


E and tales make not up a full jury, another tales may 


granted. 14 H. 7. 1. 5. 

In caſe of felony a Zales may be granted of a greater 
number than the principal pannel in reſpect of challenges, 
ſo that there may be forty zales or more. 14 H. 7.7. Put 
if ſeveral ſucceeding tales be granted, the latter muſt be 
leſs in number than that which was next before, unleſs the 
array of the preceding tales be quaſhed, and then the 
number of the next may equal it. 20 H. 6. 40. a. 

The times between the re and return of the tales mult 


be (as it ſeems, ) as in the principal venire fac, viz. if the 


indictment be in a foreign county and removed into the 
raw. bench, fifteen days, if in the ſame county, de die 

If the indictment be before juſtices of oyer and terminer, 
the tales, as well as the principal pannel, ought to be by 
precept in the names of three of the juſtices, and may be 
made returnable de die in diem, or de bord in horam of the 
ſame day. (10014412 4 brats 

And asto all other matters they reſemble the proceed- 
ings in the king's bench, viz. the number, the manner, 
and times of granting it, and ſo need not be repeated. 

Before juſtices of gaol-elivery this learning of Zales is 
not of much uſe, becauſe. there is no particular precept to 
the ſheriff to return either jury or tales, but the general 
precept before the ſeſſions and the award, or command of 
the court upon the plea of the priſoner. 4 H. 5. Enque/ 
55. Stamf. P. C. Lib. III. cap. 6. fol. 155. 6. 


And 


of 
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And yet, vide Plow. Cum. 100. a. in Salifbury's caſe | 
before juſtices of peace and (gaokdelivery, a tales granted = 


returnable the next day... 


11 
SE 23 


Concerning challenges, and firfl, of peremptory challenges · 


n ne 
= . 


Hallenges in reſpect of the parties taking: them are of gee 2 

Hawk P. C. 
ch. XLIII. 
Wi the of challen- 


two kinds. 1. Challenges by the priſoner: 2. Chal- 
lenges by the king. one 2.15). eee ee, 
Challenge) by the priſoner are of two kinds. x; 


267 


out cauſe: thewn, which are commonly called peremptory Blacks. 
challeng.s. 2. With cauſe ſhewn, which again are of two Com. ch. 


ſorts. 1. Of the array. 2. To the poll. OO Io 
In this chapter I ſhall. conſider peremptory challenges Burn. Tit. 


what they are, and what is to be done upon them. 0 
By the common lay, if a man were outlawed of felony 
or treaſon, and brought a vrit of error upon the outlawry, 


urors, ſect. 
of the 
challenge of 
Jurors. In- 


and aſſigned ſome error in fact, whereupon iſſue was join- dex to Fo- 


ed, he ſhould not challenge peremptorily or without cauſe, ſter. Tit. 


Stamf. P. C. Lib. II. cap. 7. fel. 158. a. e 
The like law ſeems to be, if he had pleaded any foreign 
plea in bar or in abatement, which went not to the trial of 
the felony, but of ſome collateral; matter only. . - 
But if a man be indicted or appealed of treaſon or fe- 


lony, and pleads not guilty, or pleads any other matter of. 


fact triable by the ſame jury, and pleads over to the felony, 

becauſe his life is now at ſtake he might challenge E 

remptorily and without cauſe any jurors under the number 

of three whole juries, namely thirty-five of the jurors re- 
| | 8 


2 turned, 


ge. 
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turned, and they are to he withdrawn out of the pannel ; 
and this was in favorem uit, Moore 12. | 

And if twenty men were indicted for the fame offenſe, 


tho by one indictment, yet every priſoner ſhould be al- 


lowed his peremptory challenge of thirty-five perſons. 9g 


E. 4. 27. b. | 


And if there were büt one venire fac” awarded to try 
them, the perſons challenged by any one ſhould be with- 
drawn againſt them all. 9 E. 4. 27. Plow. Com. 100. Sa- 
liſbury's caſe. 


But if he had peremptorily challenged above thirty-five 


perſons,' and inſiſted upon it, and would not leave his 
challenge, then in caſe of an indictment of high treaſon, 
it amounted to nibil dicit, and judgment of death ſhould 
be given againſt him. | 

ut in caſe of petit treaſon or felony the priſoner was 
antiently put to peine fort & dure, as declining the trial by 
law appointed, the conſequence whereof was only the for- 


feiture of his goods, but it amounted to no attainder, and 


conſequently do eſcheat of his lands; wide 14 E. 4. 7. a. 
Pio. Com. 262. l. and thus the practice was until the be- 
ginaing of H. 3. vide 17 Afﬀiz- 6. 17 Z. 3. 23. a. 

But afterwards by the advice of all the judges of both 
benches it was ved, that the party > peremptorily 
challenging above thirty-five: ſhould have t of 
death, and it amounted to an attainder, 3 H. 5. 12. 4. Co. 
P. C. za, 248, for having pleaded to the felony, and put 
himſelf upon the country here could be no ſtanding mute, 
and theretore the judges reſolved on this courſe, as moſt 
conſonant to law, to be practiſed in all circuits. 3 H. 

4. 4. A een $2.92 1 
5 But for all this the better opinion of latter times, as 
well as of former is, that the judgment in caſe of ſuch a 
poremptory challenge of above thirty- five at the common 


law before 22 H. 8. in caſe of felony was not an attainder 


but only penance according to the reſolution of the judges 
in the time of Z. 4. mentioned by Hufſey 3 H. J. 12. 4. 
Stumfi P. C. Bib. I. cap. Gr. fal. 15 O0. 5. Stamf. prarogat. 
46. a. Plow. Com. 262. 5. per V efton, 09,4 N F 
n 
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And in this caſe the jury it ſeems was not to be ſworn, 
A 2008-1 ROSH GPOS 200 IOITRAETy 
challenge. 

And yet, if a priſoner pleads nat guilty, and pits him - 
ſelf upon the country, and the priſoner challenges pe- 
remptorily under three juries, uia. thirty ive, whereby 
the jury remains, and a ales is granted, and the j youu up- 
pears, and the ents then ſtands mute, 
ſhall paſs upon 
had before pleaded. 15 E. 4. 33- b. 

But by the ſtatute of 22 H. 8, cap. 14. it-lo tnaddall, 
« That no perſon arraigned for petit treaſon, murder, or 
« felony be admitted to any peremptory challenge above 


b the number of twenty, this act was continued until 


« 32 H. 8. cap. 3. and t en made perpetual. 
By the ſtatute of 33 H. 8 cap, 23. it is enacted, «hat 


« in caſes of high treaſon, or miſpriſion of treaſon, pe- 


« remptory challenge ſhall not be allowed. 

But notwithſtanding theſe ſtatutes, by the Katute of 1 
& 2 P. & MM, cap. 10. enacting, That all trials for an 
« treaſon ſhall be according to the due order aud — 
« of the common law,” peremptory challenge of thirty- 


five or under, is, at this day, allowable in caſes of high 


treaſon and petit treaſon. Co. P. C. 227. 42 5 P. C. Lib. 
3. cap. 7. fol. 158. a. 

And conſequently all the conſequences theroef, name 
the attainder of the priſoner, that peremptorily challengeth 
above thirty-five in an indictment of high treaſon or petit 
treaſon, ſtand as at common law. 

But as to all murders and other felonies the Katute of 


22 H. 8. cap. 14. taking away the peremptory challenge of 


above 2 ſtands in force. Co. P. C. 229, 228. 

But then ſuppoſe the priſoner in caſe of felony peremp- 
torily challenges above twenty, what ſhall be done ? ſhall 
judgment of death be given, as where he challenged above 
thirty-five at common law ? And it ſhould ſeem, by the 


opinion of former times, it ſhould. 


8 3 For, 


m upon his plea of not gui — ro or ne 


26 
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C. cap. 102. p. 227, 228. 


for inſtance fifteen peremptorily, and then the jury remains 
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For, the ſeveral ſtatutes, that ouſt clergy in caſe of chal- 
lenging above twenty, import, that by ſuch challenge the 

arty ſhould be convict, otherwiſe clergy were needleſs to 
be ouſted upon ſuch challenge, as 25 H. 8. cap. 3. vide 11 
Co. Rep. Poulter s caſe 30b. 4 K 5 P. H. cap. 4. 

But yet, if he challenges above twenty, as the law ſtands 
at this day, he ſhall not have judgment of death, but only 
his challenge ſhall be over- ruled, and the jurors ſworn for 
two reaſons. 1. Becauſe the ſtatute had made no pro- 
viſion to attaint the felon, if he challenges above the num- 
ber of twenty. 2. Becauſe the words of the ſtatute of 22 
H. 8 are, That he be not admitted to challenge above the num- 
ber of twenty, ſo that, if he challenges above twenty pe- 
remptorily, his challenge ſhall be only diſallowed. Co. P. 


* 


If A. be indicted and pleads not guilty, the jury appears, 


he challengeth ſix of the jury for cauſe, and the cauſes 


found inſufficient, and the ſix are ſworn, and the reſt of 


the jury challenged off, whereby the inqueſt remains pro l 
dgecti juratorum, a tales granted and the jury appears, the 
- priſoner may challenge peremptorily any of the fix, that K 
were before challenged for cauſe allowed, and ſworn 32 H. 
6. 26. 5. 14 H. 7. 19. a. for it is poſſible a new cauſe of k 
challenge. may intervene after the former ſwearing. 2 R. 3. 5 
13. a. but if a man challenges him for cauſe, he mult ft 
ſhew a cauſe happened after the former ſwearing. to 
But if the priſoner upon the firſt pannel had challenged n 


for default of jurors, and a diftringas with a forty tales is 
granted, he ſhall challenge peremptorily no more than 
will fill up his number, viz. in caſe of felony at this day 
five more, and in caſe of treaſon or petit treaſon twenty 
more to make up his full number of twenty peremptory 
challenges in the firſt caſe, and thirty-five in the laſt. 


CHAP. 
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c H A P. XXXVI. 


Concerning challenges for cauſe, in caſe of indie ments for 
; treaſon or felony. | 


"NHallenges for cauſe upon indictments are of two kinds, 2 Hawk. 
either for the king, or for the priſoner, and each of P. C. ch. 
— are again of two kinds, either to the array, or to the OY | 
- 27. Burn. 
The king may challenge the array or the poll. 4 H. 7: Tit, Jurors. 
3. b. Stat. 33 2 I. Ordinatio de inguiſitionibus, but then he Index to 
muſt ſhew cauſe of challenge, but he need not ſhew the 
cauſe upon his challenge to the poll, till the whole pan- 
nel be peruſed. Stamf. P. C. Lib. III. cp; 7. fol. 162. 6. 
Challenges by the priſoner for cauſe ſhewn are of two 
kinds, viz. Either to the array or to the poll, but it is no 
principal challenge either to the array or poll, that the 
ſheriff or juror is of the king's livery, but he muſt conclude 
to the favour. 3 H. 6. Challenge 17. * 

If an alien be indicted or appealed of felony, tho the 
indictment ought to be by a grand inqueſt of Engliſb. yet 
by the ſtatute of 28 E. 4. cap. 13. the trial ſhall be per me- 
lietatem linguæ, viz. half the jury to be of aliens, except 
in caſe of felony by Egyptians, within the ſtatute of 1 & 2 
p. &. M. cap. 4. N 

And this ſtatute extends to felonies, as well made after 
the ſtatute of 28 E. 3. as before, for the ſtatute is general 
all manner of inqueſts. Et g 

And this ſtatute extended to trial of aliens indicted of 
treaſon alſo, and ſo the law ſtood till x & 2 P. & M. cap. 
10. which reſtored the common-law trial in treaſon, and 
conſequently ouſted medietas lingua. 1 Mar. Dy. 145. 4. 
thirley's caſe. Co. P. C. p. 27. 

If ypon an indictment of felony againſt an alien he 
pleads not guilty, and a * be returned, if he doth 

8 4 not 


Foſter. Tit. 
Challenge. 
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not ſurmiſe his being an alien before any of the jury 
ſworn, he hath loſt all that advantage, Dy. 304. a. but if he 
alledge, that he is an alien, he may challenge the array 
for that cauſe, and thereupon a new precept or venire fa- 
cias ſhall iſſue, or an award be made of a jury de medietate 
lingue, 21 H. 7. 32. b. but it is more proper for him to 
ſurmiſe it upon his plea pleaded, and thereupon to pray | 
It. 

It ſeems, that upon indictments of treaſon or felonies, 
the priſoner pleading net guilty there ought at common 


law to be four hundreders returned: vide Stat. 33 H. 8. , 
2 23. that ouſted challenge for ſhire or hundred in caſes fi 
of treaſon, but that ſtatute as to treaſen was altered by 1 - 
& 2 P. & M. cap. 10. 1875 l 


But the ſtatute of 35 H. 8. cap. 6. requiring fix hun- n 
dreders, and that he Eliz. cap. 6. requiring only two A 
hundreders in perſonal actions extend not to trials upon 4 


indictments of treaſon or felony. * 
Yet I neyer knew any challenge for default of hundre- ll 
ders upon a trial of an indictment for felony or treaſon. = 


Challenges to the poll for cauſe are many, as in other 15 

caſes, which I ſhall not mention at large, becauſe they 

are all gathered up by the lord Coke ſuper Lit. Q 234, but 

K Py mention ſuch, as more ſpecially belong to capi- 
cauſes. | 

By the ſtatute of 33 H. 8. cap. 12. for treaſon or felony 
committed in the king's houſe and tried before the lord 
ſteward all challenge except for malice is taken away. 
By the ſtatute of 25 E. 3. 4 3. it is enacted, © That 
no indicter be put in inqueſt againſt the party indicted, 
« if he be challenged for that cauſe. 

By the ſtatute of 2 H. 5. cap. 3. no man is to be ad- 
mitted in any inqueſt upon the trial of the death of a 
man (a), unleſs he have lands or tenements of the value of 
405. per ann. above all charges, if he be challenged : And 
by the conſtruction of this e, 1. It muſt _— 

t 


(a) That is to ſay in capital by the common law it was requiſite 
cauſes: This ſtatute was introdue- that a juror ſhould be a freeholder, 
tive of a new law only with reſpect ſo that, tho this ſtatute be repeal*1 
to the quantum of the freehold, for by the general words of 1 & z 7 — 


muſt not only be ſeiſed ther 
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that value inthe ſame county 


H. 7. 1. 3. Again 2. He 
at the time of the pannel 


made, but alſo at the time that he comes to be ſworn, 
otherwiſe he may be challenged. 22 H. 7. 4. a. 


And altho the ſtatute of 27 El:z. cap. 6. hath raiſed it to 
41. per annum, yet that extends only to iflues joined in the 
king's bench, common pleas, exchequer, and juſtices of aſ- 
ſile, ſo that it reacheth not to trials of felons before juſtices 
of gaol · delivery; oyer and terniner, or of the peace, but 


M, cap. 10. as to treaſon, yet ſome 
freehold was till necefary, and ſo it 
was allowed in Fitzhgrris's caſe by 
Pemberton C. J. See Stat, Tr. Vol. 
III. p. 263. notwithſtanding it was 
ruled otherwiſe in the caſe of lord 
Ruſſel by the ſame judge, Stat. Tr» 
Val. III. p. 634. and in the caſe of 
Col. Sydney. Ibid. p. 736. which 
laſt reſolutions were declared to be 
illegal by ſeveral acts of parliament, 
See 1 V. & M. S. 2. cap. 2.7 
V. 3. cap. 3. See alſo Sir Jabn 
Hawler's remarks on thoſe trials, 
Stat. Tr. Vol. IV. p. 169, & p. 189. 
Big& 5 W, & M. cap. 24, con- 
tinued by 10 Ann, cap. 14. & 9 
Ge. 1. cap, 8. tis not ſufficient, 
that a juror be a freeholder, but 


county freehold or copyhold lands 
to the clear yearly value of ten 
pounds, and tho this ſtatute ſeems 
principally to regard counties at 
large, yet it hath been allowed to 
extend to trials in Lenden for high 
| treaſon. Francia caſe, Stat. Tr. 
d- Vd, VI. p. 58. and Layer's caſe 
f 2 Stat. Tr. Vol. VI, p. 245, See the 
> of latutes of 3 Geo, 2. cap. 35. & 4 
nd Ge, 2. cap, 7, made perpetual by 6 

Go, 2, cap, 37. whereby it is pro- 
4 of WW vided, „ That all leaſeholders upon 

" leaſes for the term of ' 500 years 
"or more, or ſor 99 years, or any 
other term determinable upon one 
"or more lives of an eſtate in poſ- 


be muſt alſo have within the ſame 


« {effion in land in their own right 
« of the yearly value of twenty 


pounds or ards over and 
above the reſerved rent payable 


i thereout, (or in the county of 
« Middleſex upon any leaſes, where 
the improved rents or value 
« amount to fiſty pounds or up- 
« wards per annum, over and above 
& all ground rents or other reſer- 


« vations) may be ſummoned or 


e impannelled to ſerve on juries in 
like manner as freeholders, &c. 
„ And that the ſheriffs of Londar 
« ſhall not impannel or return 
« any perſon to try any iſſue in 
« King's bench, Conemen pleas, and 


« Exchequer, or to ſerve on any 


« jury at the ſeſſions of oyer and 


e terminer, gaol-delivery, or ſeſ- 
« Gong of the peace, but ſuch who 
ce ſhall be ap houſholder within the 
« ſaid city, and have real or perſo- 
4 nal eſtate to the value of one hun- 
« dred pounds, and that no perſon 
© ſhall be impannelled or returned 
« to ſerve on any jury for the trial 
« of any capital offenſe, who ſhall 
* not be qualified to ſerve as a ju- 
« ror in civil cauſes; and the ſame 
matter and cauſe alledged by 
« way of challenge and ſo found 
&« ſhall be admitted as a principal 
challenge, and the perſon ſo 
* challenged may be examined on 
% oath as to the truth of the ſaid 
matter. 


theſt 
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theſe trials ſtand as they did by the ſtatute of 2 H. 5, as 
to the value of jurors, vide flat. 33 H. 8. cap. 23. 

But yet by ſome ſubſequent ſtatutes the value of jurors 
freehold in caſes of trial of felony is change. 

By the ſtatute of 8 H. 6. cap. ultimo upon a trial 2 
dietatem linguæ aliens need not haye 405. per ann. ſo defec- 
tus annui cenſus is no challenge as to the aliens, but till it 
remains a good challenge as to the other half of the jury, 
that are denizens. Stamf. P. C. fol. 160, 6. | 

By the ſtatute 23 H. g. cap. 13. upon trials of felony or 
murder in cities or boroughs a citizen or burgher worth 
40. perſonal eſtate may paſs, tho he have no freehold, 
but knights or eſquires living there are not within this 
proviſion. "> | 

The ſtatute of 33 H. 6. cap. 2. concerning indictments 
of perſons living in Lancaſhire refers not to trials. 

By the ſtatute of 11 H. 6. cap. 1. a challenge is allowed 
of any perſon living in the ſtews of Southwark, tho he be 
of ſutficient freehold. 

When a priſoner challengeth for cauſe he ought to ſhey 
his cauſe preſently (h) becauſe it is the king's ſuit, 1 H. 5. 
10. b. 38 Aſiz. 22. (c) but ſome books are, that he ſhall 
not ſhew cauſe till the pannel be peruſed 6 R. 2. Challeng: 
105. but he muſt ſhew all his cauſes together per 24 El. 
C. B. Rracket's caſe. 

If in a trial upon an indictment of felony eleven be 
ſworn, and the twelfth challenged, whereby the inqueſt 
remains for default of jurors, and a diſtringas with a tali 
iſſues, and the jurors appear, ruled 1. The king ſhall not 
challenge any of the eleven ſworn, unleſs it be for a caule 
happened ſince their ſwearing ; if it happens before, tho 
not known till after, it ſhall not be allowed. 2. That 
the eleven, that were laſt ſworn, ſhall not now be firſt ſworn, 
but they ſhall be called, as they happen in the panel. 
AM. 43 & 44 Eliz. B. R. Wharton's caſe, Telv. 23, 

And the ſame law is for the challenge of the priſone 
for cauſe, but he may challenge them peremptorily not 
withſtanding they were formerly ſworn, as before is IN 


* pelo | Touchin 


(6) Mo. 846. Luke and Clerk, (c) See Challenge 128 


' HISTORIA PLACITORUM CORON F. 


Touching the trial of a challenge for cauſe made to the 
poll, vide Co. Lit. p. 158. a. If a juror be challenged be- 


fore any juror ſworn, two triers ſhall be appointed by the 


court, and if he be found indifferent and ſworn, he and the 
two triers ſhall try the next challenge, and if he be tried 
indifferent, then the two firſt triers ſhall be diſcharged, 
and the two jurors tried indifferent ſhall try the reſt. 

If the plaintiff challenges ten and the priſoner one, then 
he that remains ſhall have added to him one choſen by the 
plaintiff, and another by the priſoner, and they three ſhall 
try the challenge, If fix be ſworn, and the reſt challenged 
the court may aflign any two of the ſix ſworn to try the 
challenges. | 

If the array be challenged, it lies in the diſcretion of the 
court how it ſhall be tried, ſometimes it is done by two 
atornies, ſometimes by the two coroners, and ſometimes 
by two of the jury with this difference, that if the chal- 
enge be for kindred in the ſheriff, it is moſt fit to be tried 
by two of the jurors returned ; if the challenge ſound in 
favour of partiality, then by any other two aſſigned there- 

nto by the court. 29 Eliz. C. B. Lefter's caſe, Trin. 21 
Jac. B. R. Loyd and Williams (e). | 

But all this learning touching challenges to the poll, 
#hether peremptory or for cauſe, is intended of trials by 
rdinary juries, not of trial by peers, for there no chal- 

ge is allowable, for they are not only triers of the fact 
ut in ſome reſpects judges. P. 7. Car. 1. Caſus comitis Ca- 
le-haven (/), but of this more hereafter. 


0 2 Rel. Rep. 363. (f) Stat. Tr. Fil. I. p. 366. 
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C H A P. XXXVII. 
Concerning evidence and witneſſes, 


Aving gone through thoſe things, that are previou 
2 Hawk. and preparatory to the trial, I come now to conh 
1 Ji. Jer the trial itſelf by jury, and the things concomita 
evidence with it, and firſt concerning the evidence to be given tt 
rer tot. prove the priſoner guilty. | | 
Pun tit To give a full account of evidence of this kind the 
8 '+ will be theie things examinable. x. The quality a 
Com, ch. qualification of witneſſes. 2. The manner of their teſh 
27. pa. 26, mony, what upon oath, and what without oath. 3. Tha 
. wn evidences and examinations, that are in writing, wha 
Fofter, tit, and when allowable, and what not. 4, The things t 
Evidence. ſtiſied, and therein of preſumptions and preſumptive 
Orert-ats. dences by the common law, and by acts of parliame 
Winels. 5. What variance between the evi ence and indictmet 
maintains the inditment, 


I. Concerning the quality and competency of witnel 
to be produced. ; 

It is to be obſerved, that there be many circumſiand 
that diſable a juror or are ſufficient cauſes of exceprians 
challenges of him, that are not allowable except 
againſt a witneſs. 7 

The exception of kindred is a good cauſe of challe 
againſt a juror, but not againſt a witnels, therefore 
father may be a competent witneſs for or againſt his f. 
or + converſo, the maſter for his ſervant or # converſo. I. 
and the like exceptions may be to the credit or credib 
of a witneſs, but are not exceptions againſt his com 
tency. | 

F be that I may obſerve it once for all, the excef 
to a witneſs are of two kinds. 1. Exceptions to the 
dit of the witneſs, which do not at all diſable him 
berg ſworn, but yet may blemiſh the ras” - 

eſtime 
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teſtimony, and in ſuch caſe the witneſs is to be allowed, 
but the credit of his teſtimony is left to the jury, who are 


probability, credibility-or incredibility of the witneſs and 
his teſtimony, and theſe exceptions are of that great vari- 
ety and 2 that they cannot eaſily be reduced 
under rules or inſtances. 2. Exceptions to the compe- 
tency of the witneſs, which do exclude him from giving 
his teſtimony, and of thefe exceptions the court is the 
judge, and of theſe latter kind of exceptions I am here to 


treat. | 

If a perſon be outlawed in a perſonal action, it is a good 
uſe of challenge againſt him as a juror, but yet he ſhall 
be (worn as a witnels notwithſtanding his outlawry. Cote 
wer Lit. §. 1. fal. 6. 3. 
The common incapacities or incompeteneies of witneſſes 
we reckoned up by my lord Coke ubi ſupra, viz. 1. If he 
e attaint of giving a falſe verdict, 2. Or attaint of a con- 
racy at the king's ſuit, for then he is to have a villainous 
udpment and amittere liberam legem, otherwile it is if he 
e only attaint at the ſuit of the party: vide 24 E. 3. 73. 
.43 E. 3. 33-6. 4 H. 5. Judgment 220. 46 Aſſiz. 11. 27 
(iz. 59. 3. If he be convict of perjury. 4. Convict 
it a premuntre. 5. Convict of forgery upon the ſtatute ' 
5 Eliz. cap. 14. but [not] a conviction upon the ſtatute 
1 H. 5. cap. 3. 6. If he be convict of felony (a). And 
terefore it ſhould ſeem, that an approver ſhall not be 
zorn as a witneſs, if the appellee. pleads to the country, 
ut only his general oath, that he taketh at the time of 
s becoming an approver, fhall he taken, guod tamen 
e, for this caſe differs from the teſtimony of a perſon 


ppellee, 7. If by judgment he hath loſt his ears. 8. Or 


of 


0 See Dangerfield's caſe in the the trial of Elix. Calle, Sear. Tr. 
of lord Caftlemain, Stat. Tr. Vol. III. p. 3 5. Raym, 369. : 
M. po, 42, Raym, 379, and 


judges of the fact, and likewiſe of the probability or im- 


pavict, for the approver accuſeth himſelf as well as the 
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judgment ſtood upon the pillory. 9. Or tumbrel. Co. 2. Wilton. 
C. 219. for they are thereby infamous. 10. Or been 18. ms 


ved, Aigmaticus. 1. Or being a champion in a writ —_—_— 
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ſerved. 1. That he that _ this exception ought ty 


| be cleared, what is the minimum, quod fic difables the part] 
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of right becomes recreant or coward, for theſe render: 
perſon infamous, fo that he loſeth ſiberam legem. 

But yet in theſe exceptions theſe things are to he ob. | 
ſhew forth a copy of the record atteſted or vouch the 100 
in court. 2. That if the king pardons theſe offender, 
they are thereby rendered competent witneſſes, tho ther 
credit is to be {till left to the jury, for the king's par don 
takes away panam & — in foro humano, M. 12 Jac 
B. R. Cuddington & Wilkins (b) : but yet it makes nat the 
man always an honeſt man, and therefore he ſhall not be: 
juryman 11 H. 4. 41. but yet may be a witneſs againſt the 
opinion of my lord Cote in Craſhaw's caſe, M. 11 Ja. 
B. R. Bulſtrode 154+ quod vide. 

If a man be convict of felony, and prays his clergy, and 
is burnt in the hand, he is now a competent witneſs, for 
by the ſtatute of 18 Elia. cap. 7. it countervails a pura 
tion and a pardon, and he is thereby enabled afierward 
to acquire goods. Hob. 288. Searle and Williams. 

And fo it is if he be in orders, whereby burning in the 
hand is diſcharged by the ſtatute of 4 H. 7. cap. 13. Hil. 


* n -Tx'A 
nd fo it is if the burning in the hand be pardoned 
Hob. ibid. or if he prays his clergy, tho the court do reſpi 
his reading, guære, vide Holcreft's caſe, 4 Co. Rep. 46..« 

There are certain other matters, that render a man it 
competent to be a witneſs, tho they are not ſuch as rende 
him infamous by judgment or award in any of the king 
courts. b 34 | Ii 

1. Some are diſabled in regard of defect of intelleQuals 
A perſon of non ſane memory cannot be a witneſs, whil 
he is under that inſanity, but if he have Jucida intervoll 
then during the time he hath underftanging he may be 
witneſs. Co. Lit. ubi ſupra. But it is a difficulty ſcarcely! 


If an infant be of the age of fourteen years, he is as! 
this purpoſe of the age of diſcretion to be ſworn as a wi 
neſs, but if under that age, yet if it appears that he hath 
competent diſcretion, he may be ſworn, LK , 


(6) Heb. 67 & 81. 
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Y But in many caſes an infant of tender years may be ex- 
amined without oath, where the exigence of the caſe re- 
- WE quires it, as in caſe of rape, buggery,” witchcraft, de gutbus 
w vide gue ſupra, Part I. cap. 24. Pp. 302. & cap. 58. p. 634. 
Il Ty infra, P. 283. a 


5 2. It is ſaid by my lord Coke ubi ſupra, that an infidel is 
not to be admitted as a witneſs, the conſequence whereof 
would alſo be, that a Few, (who only owns the old teſta- 
ment) could not be a witneſs. | 
But I take it, that. altho the regular oath, as it is al- 
lowed by the laws of England, is tactis ſacroſanctis Det evan- 
zzliis, which ſuppoſeth a man to be a chriſtian, yet in caſes 
of neceflity, as in foreign contracts between merchant and 
merchant, which are many times tranſacted by Fewifh 


and Wbrokers, the teſtimony of a =o tacto libro legis Moſaicæ is 
for not to be rejected, and is uſed, as I have been informed, 
5 Wamong all nations. | | * 
a6 Yea, the oaths of idolatrous infidels have been admitted 1. Wilſon, 


n the municipal laws of many kingdoms, eſpecially /i jura- 54. 1. Ata 
it per verum Deum creatorem, and ſpecial laws are inſti- *** 

ted in Spain touching the form of the oaths of infidels. 

ide Covarruwiam, Tom. I. part 1. de juramenti forma (c). 

And it were a very hard caſe, if a murder committed 


ſelpighere in England N only of a Turk or a Few, that 
b. ens not the chriſtian religion, ſhould be diſpuniſhable, 


uſe ſuch an'oath ſhould not be taken, which the wit- 
$ holds binding, and cannot ſwear otherwiſe, and poſſi- 
ly might think himſelf under no obligation, if ſworn ac- 
prding to the uſual ſtyle of the courts of England. © 
But then it muſt be a , that the credit of ſuch a 
umony muſt be left to the jury. 1 
Some regularly are atablea in reſpect of the civil 


J ity of their perſons, as the huſband larly is not al- 
elf red to be a witneſs for or againſt the vile, or ? converſo ; 
pat vide touching this alſo at large Part I. cap. 24. in fine, 
* ibid. cap. 64. p. 693. ſuper flatut. 1 Fac. cap. 11. 


' 4 Some are diſabled to be witneſſes in reſpect, that 
hat Wiley are concerned in intereſt. . Wee 
| And 


8 (c) P. 249. Edit. Antwerp. 1614. 


: WR, on. OI 
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and accordingly.ruled P. 40 Eliz. C. B. Gunſton and 
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And therefore a party to an uſurious contract, if the 
money be unpaid, not be received as a witneſs to 
prove the uſury, becauſe he avoids thereby his own ſecu- 
rity, but otherwiſe it is, .if the money be already paid, 
and the ſecurity taken up, for then he is allowable to be 
a witneſs for the king (4). 3 CHER, 

A. wounds B. for which he is indicted, yet F. may bea 
witneſs for the king: but this ſhall be no evidence in an 
action brought by 3 for the aſſault, tho A. be convict at 
the king's ſuit. 9 4 81 = 

If a reward be protniſed to a perſon for giving his ei. 
dence before he gives it, this, if proved, ditables his teſti- 
mony. | . 

And for my own I have always thought, that if 
a perſon have - | Rs a pardon, if he 955 evidence 
againſt one of his own confederates, this es his te- 
ſtimony, if it be proved upon him (7. KM; 

Vet in ſome caſes a conſequential benefit to the witneſs fe 
doth not diſable his teſtimony, tho-it may abate the credit M :, 
of his teſtimony. | 4 

A. B. and C. are ſeverally indicted for perjury in proving 
a bond, A. traverſeth the indictment, B. and G. tho indified Wc 


for the ſame offenſe, yet not being convicted may be uit. /i, 


neſſes for A. to prove the bond ſealed. P. 19 Car. 1. B. R. 
Not. 2. adjudged in the caſe of Billmore, Gray, and Harbin, 


Downes 02 Jin three actions ſeverally brought againſt three 
perſons. for perjury in Chancery in one and the ſame point, 
for the other two are not immediately concerned in thi 
trial, tho conſequentially, they are concerned, the point 
being the ſame. 8 . 

ö If 4. brings an action upon the ſtatute of //inton again 
the hundred, none that live or have land im the hundrec 
ſhall be admitted to give evidence for the hundred. 4 
1650. Bennet verſus Hundred de Hertford. (g). x 


(d) ca. Lx. 7b. | _ credibility, if not to the comp? k 

(e However the contrary opi- ey of the witneſs, wide ſipra, T "| 
nion hath prevailed, fet Tong's I. p. 30%. In the 
caſe, Kel. 18, and Layer's caſe Stat, 2 R. A. 685. pl. 3. chiſe 


Tr. Vol. VI. p. 257. but moſt cer- (g) 4 R. 4. 68 5. pl. 6. Sy. 218 nite, 
tainly it is a great objection to the but this is now altered by 8 C, bf o 
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Vet if a perfon be taken and indicted for the robbery, 
they of the hundred may be admitted to prove the defen= © 
dant guilty of the'robbery, and that he was taken upon 
their purſuit, tho this doth conſequentially diſcharge the 
hundred upon the fatute of Winton, & 27 Eliz. cap. 13. 

A. brings an action againſt B. wherein C. is produced as 
a witneſs for A. and A. recovers upon his teſtimony, C. is 
thereupon indicted of perjury contra formam flatutt () ad 
grave dampnum ipſius B. C. pleads not guilty, ruled that B. 
ſhall not be received to give evidence againſt C. becauſe he. 
is the party grieved, and ſhall recover 200. M. 1650. B. R. 
Bacon's caſe, 2 Rol. Abr. 68 5. pl. 4. and yet it ſeems he 

© WI ſhall not recover the 200. upon the indictment, but muſt 
bring his action upon the ſtatute; and yet conſtant expe- 


e 

e- riefice, and the very ſtatute of 21 H. 8. cap. 11. that gives 
eeſtitution of goods to the party profecuting an indictment of 

es Wl felony makes it evident, that he may be, and indeed ought 

dit 


to be the witneſs to convict the felon, tho thereupon he's to 
have reſtitution of the goods ſtolen, 4 POR 


ing If the tenant robs his lord, or the leſſee for life the rever- 
" ſooner, or a refiant the lord of the franchiſe that hath 50 
wit- 


ſilnum, theſe may be witneſſes upon an indictment or trial 
of the felon, notwithſtanding the conſequential advantage 
that accrueth by the attainder or conviction of the party, 
jet the credibility of their teſtimony is to be left to the jury. 
But if A. hath a promiſe or grant of the goods of B. arreſted 
of felony in caſe he be conviQ, I ſhould nevet allow A. 
to be a witneſs to convict B. for he by his own at after the 
ſelony cotntnitted acquires the intereſt, and ſo acts and 
ſwears for his own advantage. *_ | z 

A. brings an appeal againſt B. for the death of C. his fa- 
her or her huſband, A. cannot be a witnefs againſt B. upon 
i guilty pleaded, becauſe it is his or het own ſuit. 


1. 16. for by that ſtatute, | © ſame manner, as if he were 
Any perſon inhabiting with= not an inhabitagt of that 


in the hundred or any ftran= hundred, but reſided in any 
chiſe thereof ſhall be ad- other hundred whatſoever. 
S ited as a witneſs on be» (*) Vir. 3 Eliz. cap. 9, 

$ G6. half of the hundred in the | 


Vol. II, T Bat 
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But if A. be nonſuit upon the appeal, and ſo the priſoner is 
arraigned upon the appeal at the king's ſuit, now A. may be 
a witneſs, becauſe now the proſecution is merely for the 
king. ot Fn 
It a man be indicted of high treaſon, the king cannot 
by his great ſeal or ore tenus give evidence, that he is guil- 
ty, for then he ſhould give evidence in his own cauſe ; 
vide ſupra, cap. 28. p. 217. & Part I. cap. 26. p. 344. the 
caſe of the earl of Lancaſter. ME 

Nay, altho he may in perſon fit on the. king's bench, 
yet he cannot pronounce judgment in caſe of treaſon, but 
it is performed by the ſenior judge, for as he cannot be a 
witneſs, ſo he cannot be a judge in proprid cauſa. . 

And the ſame law is for felony for the ſame reaſon, yet 
in ſome caſes. the king's teſtimony under his great ſeal. is 
allowable, as in an eſſoin de ſervitio regis, the warrant under 
the great ſeal () is a good teſtimonial of it. F. NM. B. 1). 
Stat, Glouc. cap. 8. 


Now as touching the compulſory means to bring in wit- 
neſles they are of two kinds. 1. By proceſs of ſubpœna iſ- 
ſued in the king's name by the juſtices of peace, oyer and 
terminer, gaol-delivery, or king's bench, where the plez 

＋ to be tried. 2, Which is the more ordinary 


* . 
* 


their charges, whereby many times poor perſons grow 
weary of attendance, or bear their own charges therein to 
their great hindrance and lols. (“). 

II. As 


(5) But not under the privy 36. to be allowed to the pro- 
ſeal. 2 Co. Inſi 314. ſuper flat. ſecutorout of the county ſtock, 
Cl. cefler. it he petitions the judge for 
* *(*) On conviction, in gene- that purpoſe ; and by „al. 27. 
ral, for any felony, the rea- Geo. 2. c. 3. poor perſons, 
ſonable expences of proſecu- bound over to give evidence, 
tion are by flat. 25. Geo. 2. c. are likewiſe intitled to be paid 
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II. As to the ſeponf matter in FR! manner the evidence 
isto be given. 

Regularly the 11 for 52 priſoner i in caſes capital l 18 
given without oath, . tho ther. aon thereof i is not manifeſt, 


li) but [otherwiſe it is] 1 in al l] caſes n not capital, tho it be 


miſpriſion af treaſon: neither it is counſel allowed him (5) 
to give evidence to the fact, nor in any caſe, unleſs matter 
of law doth ariſe, . 255 Co. PG: þo 137. 

But in ſome ſpe%ial felonies "Brig of parliament the pri- 
ſoner's witneſſes incaſes capital all be examined upon oath 
at his trial, hamely the ſtatute of 31 Eliz. Ap. 4. againſt 
imbezzelling of the king's ordnance; giving liberty to the 
priſoner to make lawful proof by witneſs or otherwiſe, 
ſeems virtually to allow the priſoner's teſtimony upon oath, 
Co. P. C. cap. aa. . 9. — 

And the ſtatute of 4 Fac. cap. 1. touching felonies upon 
the borders, &c. gives examination of the priſoner's wit- 
neſſes upon oath. 

If a witneſs be eh and 3 for the king, yet if 
the witneſs alledge any matter in his evidence, that is for 
that priſoner's advantage, (as many. times they do,) that 
ſtands as a teſtimony upon oath for the priſoner, as well as 
lor the king. 


Regularly the kiriy's evidenee is given upon oath againft 


the priſoners. n not to be admitted otherwiſe Fan | | 


their charges, as — e 2 e en N for 
conyid ion as with. 1 10 high treaſon, whereby cor- 


) Nay, it is wanffeſfy ruption of blood m may be 


againſt all reaſon; that che pri-' ** made, ſhall be admitted to 
ſoner ſhould not be allow'd “ make his defenſe hy witneſ- 
the ame liberty to make out ſes on oath,” but this ſta- 
dis ĩinnocenet , as is allowed tute being, defeQiveuit/is fur- 
to prove his; gyiſtz;; and tho it ther I by 1 Ann. 54 9 
3s been an uſual 1 8 not t the witneſſes for che 
o ſuffer witneſſes fo or. e pri- A in any trial for 
ſoner in capital eaſes tg be ex- ** treaſon or felony ſhal) give 
mine upon” bath, yet as lord "their evidence upon oath in 
Che obſer ves P. ©. p. bete Ike manner, as the witnefſes 


not ſo uch as ſeinlilla- juris i tor the crown, and if con- 


for it, it deing vn ſupported . victed of pœlury, ſhall, be 
* any. act of parliament, an- 5 ſubject to the, ſame pen 
tent author, bogk; caſe, or. G forfeitures, 

cord; See Sir John Hanwles's - pon an 'ndifuoicgt, but 
24ils on College's trial, State it 1 Foce e in an appesl. 
Il IV. 5. 178. To remedy Corone 31, 9 f. 4+ 2. 4. 1 H. 
v5 inconvenience it Was pro- 3. 26. 4 

Nided by 7 V. cap. 3. That 


T 2 upon 
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See Burn, 
Tit. EM. 
dence, Sect. 
II, of writs 
ren evi- 
dence, 
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upon oath; nay, inftances have been given of very young 
witneſſes ſworn upon evidence in capital cauſes, viz. one of 
nine years old. Dalton Fuftice, cap. 111. p. 297. (l.) 
Vet ſuch very young people under twelve years old 1 
have not known examined upon oath, but ſometimes the 
court for their information have heard their teſtimony with- 
out oath, which poſſibly being fortified with concurrent evi- 
dences may be of forme weight, as in caſes of rape, buy: 
gery, witchcraft, and ſuch crimes, which are praQiſed 
upon children: vide ſupra,- Part I. cap. 24. Pp. 302. & 
cap. 58. Pp. 634. & ſupra, p. 29. 


„Hegi 


„AA. XXXVIII. 1 
10} Wa 9290 170 : 

29 — YO Tony K | th 
Concerning evidence in writing. th 
1 4 & 4 . ſu} 


Y the ſtatute of 1 U 2 P. G. M. cap. 13. and 2 3 MW. 
P. & M. cap. 10. Juſtices of peace and coroners ll ;; 
have power to take examinations of the party accuſed, and 
informations of the accuſers and witneſſes, (the examinati- 
ons to be without oath, the informations to be upon oath,) 
and are to put the ſame in writing, and are to certify the 
ſame to the next gaol delivery. 3 
Theſe examinations and informations thus taken and te- 
turned may be read in evidence againſt the priſoner, if the 
informer be dead, or ſo ſick, that he is not able to travel, 
and oath thereof made; otherwiſe nao. 
But then, 1. Oath muſt be made either by the juſtice or 
coroner, that took them, or the clerk that wrote them, that 
they are the true ſubſtance of what the informer gave in 
upon oath, and what the priſoner confeſſed upon his exz- 
mination. 2. As to the examination of the priſoner, i 
muſt be teſtified, that he did it freely without any menace, 
or undue terror impoſed upon him; for J have often known 
the priſoner diſown his confeſſion upon his examination, ad 


(1) N. Edit, cap. 164, f. 541. 10 
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hath ſometimes been acquitted againſt ſuch his confeſſion; 
and the reaſon why theſe examinations and informations are: 
allowable in evidence (under the cautions above premiſed,) 
is, becauſe they are judges of record, and the informations: 
before them upon oath. are authoriſed and required by a8 
of parliament, and they are jodges = the crimes boy at 
which the informations are taken. 5) Ht TI 4 
Welſh forceably took away Mrs. Puctring and martied 
her, and thereupon a temporary act of parliament was ob- 
rained, enabling commiſſioners therein named to hear and 
determine that marriage,. and to diſſolve it, if there were 
cauſe : In that cauſe Mrs. Puttring herſelf was examined 
touching the manner of the marriage, as a ſupplemental 
proof, and died hanging the fuit, Huh Was after indicted 
upon the ſtatute of 3 H. 7. for this fact for felony, and it 
was moved, that this examination of Mrs. Puckring might 
be read in evidence againſt the priſoner, but it as denied: 
1. Becauſe it was a > proceeding according to, the Civil law 
in a civil cauſe. Becauſe that ſuit was originally at 
the inſtance of Mrs. Puckring and her own cauſe, and 


tho ſhe be according to the civil Jaw 'examinable, a3 a - | 


ſupplemental proof, yet it was a cauſe for her own in- 
tereſt, and there ſore at common la not allowable, tho the 
commiſſioners that took the examination were judges con- 
ſtituted by that which was then allowed to be an act of 
parliament! M. 1662. B. R 

4. commits a felony in the wy of B. ad flies into 
the county of, C. and there is taken and brought before 2 
juſtice of the peace for the county of C. where A. is exa- 
mined, and informations upon oath taken by that juſtice, 
tho the juſtice of peace for the county of C. had not an 
original cogniſance of a felony committed in the county of 
g. yet theſe examinations and informations being tranſmit- 
ed into the county of B. where A. is indicted, may be 
read in evidence: againſt him. Dali. Jui. cap. 111. P. 
299. for tho he hath not an original juriſdidtion of the 
auſe, yet he hath a conſequential juriſdiction thereof, ha- 
ng the party before him, and it is in order to the pre- 
*ryation of the peace. 


1 [f 
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If a juſtice of peace takes informations i in a caſe of high 
treaforiy: it ſeems theſe cannot be read in evidence upon an 
indictment of treaſon, becauſe high treaſon is not within 
that dommiſſion, but it is of uſe only, as arr information 
upon oath,; which-they may take, tho they cannot proceed 


upon it. for all treaſonis-a breach of the peace; guære ta- 


men, if it be not er given in e proce ane 
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88 B* nene of I B:6. — 121 —— a. ths 
6. ſeck. 42. ought to be two witneſſes to an indictment of bigh 
treaſon, and theſe witneſſes are to be ſworn before the jury 
alſo upon his trial, re n 3 Violence con- 
feſs the ſame. 5350 i it 36h 
Theſe two witneſſes are e Gill jequiedd upon his eld. 
ment, and it is not altered by the ſtatute of 1 U P. 1. 
cap. 10. which reſtores the common law trial, but extends 
not to the indictment. rer Bags Mig 257vide ſap; 
Part. I. p. ag 8s. cr bi 
A confeſſion upon — before) a rbmplient judge 
before indictment is ſuch a confeſſion, as the ſtatute allows, 
Co. P. C. ubi ſupra, and foi it was agreed in the _ of 
Tong e and others, 14 Car. 21 (a)) © 
If. one witneſs be poſitive, and the other — is only 
by hearſay, theſe are not two lawful accuſers within the ſta- 
tute, 1 22 by all the Ern in the — r caſe Hill 


(a) Kel. 18. id Part 1 17 * b 
14 El 


* 
* >» 
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14 Eliz. cited Co. P. C. ubs ſupra againſt the opinion in Dy. 
b. Thomas's caſe; but two. witneſſes are not requie te 
either upon the indictment or trial of. treaſons for coumter- 
ſeiting money by the expreſs. proviſo of the ſtatute of 1 
2 P. & AM. cap. Ii. which directs, that in all treaſons 
for counterfeiting or impairing of coin the offenders thall 
be indicted, arraigned, tried, convicted and attaint by ſuch 
evidence, and in ſuch manner as was uſed before. 1 E. 6. 
The words of the ſtatute 5 C. G E. 6. cap. 11. are 
That no perſon ſhall be indicted, convicted, or attaint 
« for any the treaſans aforeſaid, or: foi any other treaſons, 
that nom bez! ar hereuſter bail be, which ſhall hereafter 
« be perpetrated; committed or done gunleſs the ſame offen- 
der be thereof accuſed hy tui la ufufb accuſers, c. It 
may be conſiderable, Whether this act extends to treaſons 
de novo made by act of parliament after 5 & 6 E. C. (6) 
If ſuch new treaſons be enacted after, as that of 5 Elix. 
cap. II. and 18 Eliz. cap. 1. concerning clipping and waſh- 
ing of coin, and alſo 1 Mar, cap d which have this ex- 
preſſion (being there lawfully comutt or attaint, according 
to the due order and courſe of the laws of this realm ſball ſuf 
fer death, Sci there qeems to be no neceſſity of two wit. 
neſſes upon the indictment or trial. 1. Becauſe, according 
to the due order and Zourſe of the laius ſeems to intend com- 
mon law (c). 2. But if there were doubt of that, yet in 
theſe acts concerning coin the ſtatute of 1 & 2 P; & 17. 
cap. 11. enacts, . That all offenſes concerning counter- 
ſeiting, forging, or impairing any current coin within 
* the realm, ſhall be indicted, arraigned, tried, convict 
* and attaint by ſuch evidence, and in ſuch manner, as 
* hath been uſed before the firſt year of E. 6.” there- 
fore, if the ſtatute of E. 6. ſhould be conſtrued to refer to 
any future ſtatute making treaſon, there will be the fame 
reaſon to carry over the ſtatute of 1'& 2 P. M. cap, 11. 
o the treaſons enacted againſt impairing of coin by 5 & 
18 Eliz. | I | 2 


(6) See Kel. 9, 18, 49, vide ſince the laws in the plural 
Fart J. p. 297516279155 number do as fully expreſs, 

(c) cannot ſee why theſe and ſeem molt naturally!to in- 
general words ſhould be con- clude all the laws of the land, 
wed only to the common law, whether common or ſtatute. + 


— | But 
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C. ch. 46. 
ſect. 43. 


other treaſons hereafter to be committed (d). 2. Becauſe 


for 1 & 2 P. M. cap. 11. ſeems to import; that in new 


2 Hawk. P. 
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But yet, as to other treaſons, it may be very queſtion. 
able, —— 5 E 6 E. 6. doth as to this point extend 
to treaſons newly enaQted after, 1. Becauſe tho a former 
act may direct the proceedings upon a new offenſe made 
after, (as the ſtatutes of 18 Eliz. cap. 5. 31 Elix. cap. 5. 
concerning informers, 21 Fac. cap. 4. concerning ſuing in- 
formations in the proper county, and pleading the general 
iſſue,) yet this doth not in terminis extend to offenſes to 
be committed againſt ſtatutes to be made, but only in all 


moſt commonly in the acts, that after 5 £9 6 H. 6. enaQted 
new treaſons, if the parliament intended two lawful wit- 
neſſes, it moſt commonly expreſſeth it accordingly ; guære, 


treaſons concerning counterfeiting foreign coin made cur- 
rent by proclamation, there would have been a neceſſity 


of two witneſſes by the ſtatute of 5 & 6 E. 6. and there- WW 
fore provides againſt it. it 
By the ſtatute of 21 Fac. cap. 27. the mother of 2 baſ· Ml 
tard child concealing its death ſhall ſuffer as in murder, un- 
leſs ſhe prove by one witneſs, that the child was born dead; ¶ pe 
this ſtatute ſtands yet continued among many others by a be 
clauſe in the latter end of the act for relief of the northern cc 
army. 16 Car, 1, cap. 4. () until by Frm be other- nit 
wiſe enacted. | 
The indictment to put the nile to this proof by one Wo 
witneſs, that the child was dead born, muſt contain this kin 


ſpecial matter, that the priſoner vas delivered of a child, uud 
which by the laws of the kingdom was en and that Wt 
it was born alive, and ſhew how ſhe killed it. wp 


(d) The ſtatute of 5 £96 E. which ſhall nr by perperes the 
6. ſeems expre/ly & in terminis ted, committed or done: but to Neo u 
to extend to treaſons, which obviate all doubts, it is ſince 
ſhould be.afterwards enafted; provided by 7 V. z. cap. 3 
what elſe can be the meaning That in all caſes of high 
of the words, any other trea ** treaſon, whereby any cor- 


ſons, that. nuw be, or hereafter ** ruption of blood ſhall enſue, (d) 
ſhall be ? for theſe words can- no perſon ſhall be indiftec, 1 
not reaſonably be incendedpn- tried or attainted, but upon e, 
ly of offenſes hereafter to be ** the oaths of two law fu. 
committed, becauſe that is ** witneſſes,” 

provided for by the other (“) Yids3 Car. 1 cap. 5, 


Bui 


words immediately following, 22. in fire. 
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But the indi&ment need not allege, that ſhe concealed it, 
but it muſt be proved upon evidence, (4) if en oe 
taken of this ſtatute againſt her 

The indictment doth not — contre Aatuti, 
for the ſtatute only directs the evidence, where the caſe ts 
within it, but created not a new crime. (e) 

If there be no concealment proved, yet it is left. to the 
jury to inquire, whether ſhe murdered it or not, by thoſe 
circumſtances that occur in the caſe, as if it be wounded or 
hurt, Ec. but it doth not put her upon an abſolute neceſ- 


ſity of proving it born alive by one witneſs, and 2 1. evi- 


dence ſtands but as at common law. ' - 

If upon the view of the child it be teſtified pls one wit 
neſs by apparent probabilities, that the child was not gome 
to its debitum parti tempus, as if it have no hair or nails, or 
other circumſtances, this I have always taken to be a proof 
by one witneſs, that the child was born dead, ſo as to leave 
it nevertheleſs to the jury, as upon a common law evidence, 
whether ſhe were guilty of the death of it or not. 

In ſome cafes preſumptive evidences go far to prove a 
perſon guilty, tho there be no expreſs proof of the fact to 
be committed by him, but then it muſt be very warily preſ- 
ſed, for it js better five guilty perſons ſhould eſcape unpu- 
mſhed, than one innocent perſon ſhould die. 

if a horſe be ſtolen from A. and the ſame day B. be 
ſound upon him, it is a ſtrong preſumption that B. ſtole 
him, yet J do remember before a very learned and wary 
judge in ſuch an inſtance B. was condemned and executed 
it Oxford aſſiſes, and yet within two aſſiſes after C. being 
pprehended for another robbery and convicted, upon his 
judgment and execution, confeſſed he was the man that ſtole 
he horſe, and being cloſely purſued deſired B. a ſtranger 
o walk his horſe for him, while he turned aſide upon a 
wceſſary occaſion and eſcaped ; and B. was apprehended 
"ith the horſe, and died innocently, © 


4) If no intent to concen], at the time of this delivery. 

11s not murder within the ſta- Keb. 33. 

ve, tho no body were preſent FA See Ann Davis's caſe, 
el 32. 


I would 


289 


HISTORIA PLACITORUM CORON®. 


would never convictiany-perſon for ſtealing the goog; 
cujuſdam ignoti mere}y,becauſe he would not give an account 
how he came by them, unleſs there were due * made, 
that a felony was committed of theſe goods. 

I would never convi any perſon of mer or man- 
ſlaughter, unleſs the ſact were proved to be done, or at leaſt 
the body found dead (5), for the ſake of two caſes, one 
mentioned in my lord Coke's P. C. cap. 104 p. 232. a Mar- 
wickſhire caſe (g). 2 on. 12390 

Another that happened in my remembrance in Staftord. 
hire, where A, was long miſling, and upon ſtrong; preſump- 
tions B. was ſuppoſed to have mutdered him, and to have 
conſumed him to aſhes in an oven, that he ſhould not be 
found, whereupon By was indicted of murder, and convict 
and executed, and within one year after 2{4-returned; being 
indeed ſent beyond ſea by R. againſt his will, and ſo, tho B. 
juſtly deſerved death, vet he was really, not guilty of that 
offenſe, for which he {ufſereg, „ n 2ils 0} 6 


But of all difficulties in evidence, there are Ha ſorts of 


crimes; that give the greateſt difficulty, namely apes and 
witchcraft, wherein many:times perſons are really guilty, 
yet ſuch an evidence, as is ſatis factory to prove it, can 

hardly be found 5 and on the other ſide perſons really inno- 
cent may be entangled under ſuch preſumptions, that many 
times carry great probabilities of guilt. Tutius ſemper e/t er- 
rare in acguietando — in - pack ex parte Mnyjericerdie, 


, on a Ee Tb 7 174 N . SOT D132 | 
09 88. n «vir 1 'e! 

Fa ) This was alſo a — in but — another child as 
the civil law. Dig. Lib. XXIX. like ber in perſop and years as 
Tit. 5. F. 24. he could find and apparelled 
) That caſe was thus, An ber like te kr & child, but on 
uncle, whd had the bringing examinatioh "the was found 
up of his niece, to whom he not to be the ttue child; upon 
was heir ar law, correfting theſe preſumptions he was 
her for ſome offence, was heard found guilty. and executed; 
to ſay, Good uncle, do not kill me; but the truth was, the chil 
after which time the child being beaten, ran away, and 
could not be found, whereup- was receiyed by a ſtranger, 
on the uncle was committed and afterwards, when fl 
upon ſuſpicion of murder, and came of age to have her lane, 
admoniſhed by the juſtices of came and demanded it, ans 
aſſiſe to find out the child by was directly proved to be the 
the next aſſiſes, againſt which true child. 
time he could not find her, 
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F A. be =! eee the feſt of Fuly 21 en foot RF” P. 
bed or murdered B. and upon evidence it appears, that 3 
it was committed another day or another year, either after 38, &c. &c. 
or before the time laid in the indictment, yet this proves 
the iſſue for the king; only it is requiſite, if there be an 
elcheat in the caſe, that the felony were committed after. 
me day laid in the indictment, for the jury to find the day, 
« of becauſe the relation of the eſcheat to: avoid meſne grants 
and and incumbrances relates to the time of the felony commit- 
ty, Ned 32 £112. per umnes juſtic Co. Pi. rap. 104. p. 230. 
can | 4. be indicted for a robbery or murder apud A. in com 
no- WB. if it were committed in another county, regularly hei 
nany N cught to be found not guilty, becauſe regularly an offence of 
„l- lat nature in one county is not pteſentable aut of the. 
die, N county where: it was done, but tho it were done in another 
vill in the county of B. yet he is to * Sound guilty," 4 
| the vill is, not material, 
ld If the evidence in murder differ: — the, iid Prod, in 
ars ©5 Wſbecie mortis, as if the indictment were for killing þy-poiſop, - 
relle Nad the evidence be of killing by ſtabbiog, it dothindt main- 
end an the indi ment. 9 Co. Rep. 67. 4. Macltallys caſe. 
upon But if the indid ment were, for poiſoning with one kind 
. was" poiſon, and the proof be of another kind of, poiſon, or 
uted Ne indictment be jor killing with a ſword, and the ei- 
chil {ſence be for killing, with a ſtaff, or with a gun, it main- 
, uns the indictment, for the common effectual word in 
20>" ech is percuſſit: vide 9 Co. Rep. 67. 4 Mackally's caſe, Co. 
o be © ca 6 Sir Th Ov 
r land, P. 62. 12 1 35: ir 1homas Overbury's caſe. (a) 


be the () all Tr. Val. 1. 2 118. 
And 


_ commangling it, B. ſhall be diſcharged. 26 H. 8. 5. 


evidence of malice in law, as killing an officer or watchman 


| terprets it malice. 4 Co, Rep. 6). 66. 
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And the ſame law holds in relation to the acceſlaries to 
ſuch principals, and with the ſame difference. 
If A. B. and C. be indicted for the murder of D. and it 
is laid in the indictment, that A. gave him the ſtroke, 
whereof he died, and that B. and C. were præſontes, auri- 
liantes & abettantes, tho upon the evidence it appears, that 
B. alone gave the ſtroke, whereof he died, and A. and C. 
were præſentes, auxiliantes & abettantes, it maintains the 
indi&ment, for they are all principals, Mackallys caſe, 
ubi ſupra. (b) 

If A and B. be indicted of the murder of C. and upon 
the evidence it appears, that A. committed the fact, and 
B. was not preſent, but was acceſſary before the fact by 


If A. and B. be indicted as principals, and B. is indicted 
as acceſlary 62 both after the fact done, A. and C. are con- 
victed, or only A. is convicted, and upon the evidence 
againſt C. it appears he was acceſfary only to A. it main- 
tains the indiAment; 9 Co. Rop. 1 "yr 4. lord Sanchar's 
caſe per curiam. (c) 

A. is indicted for murdering B. e malitis pr ecogitati, 


in the execution of his office, or killing a man without any 
provocation maintains- the 3 becauſe the law in 


A. is ſpecially indicted upon the ſtatute of 1 Jae. cap. 
for ſtabbing B. not having a weapon drawn, nor ſtricken 
firſt, contra formam ſlatuti, upon the evidence it appears, that 
the perſon killing ſtruck firſt, yet it is good evidence to con- 
viet A. for manſlaughter. H. 23 Car. 1. Harwoedg's caſe. (d 

So if A. be indicted for petit treaſon for killing his maſter 
felonice, proditorit, & er malitiã ſud precogitatd, tho he were 
not his maſter, he may be found guilty of murder, (e) and 
tho it were not ex malitia precogitati, he may be found 
guilty of manſlaughter, and not guilty as to the petit trea- 
ſon; and ſo 1 10 known it ruled derbe ot 


WY . Salk 334- Walls . Style 86. | 
e Vide Part I. 7. 378. [ 
* c F Vide Part I. p. 624. Ms 6 cap, 1 * fine, 
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go if a man be indicted for burglary, and'qudd felonic# & 


riſeth higher. | | bar 

8o if a man be indicted of murder ex malitid precogitats, 
n evidence proving the killing upon a ſudden falling out is 
a good evidence to prove him guilty of manſlaughter, and 
the jury ought accordingly to find it. Plow. Com. 101. 4. 
e, Wl Co. Lit. 282. a. And ſo in an appeal. | 


nce C H A P. XLI. 


ata, is to be given. 


p.8. Ne pannel ot the jury, the priſoners are again called to the 
cken ur, and the jury being called, and appearing the priſoners 
bat Irre told by the clerk, that thefe good men now called and 
con- MWiſpearing are to paſs upon their lives and deaths; therefore, 


if they will challenge any of them, they are to do it before 
hey are ſworn. 


n the priſoners, and then ſeverally twelve of them, nei- 
der more nor leſs, are ſworn, You ſhall well and truly try, 
true deltverance make between our ſovereign lord the king 
ud the priſoners at the bar, whom you ſhall have in charge, 
* true verdicꝭ give] according to your evidence. So help 
Cod. | | 
After the jury ſworn proclamation is to be made, ©* That 
any can inform for our lord the king againſt the pri- 
ſoners at the bar, let them come forth and they ſhall be 
teard;” then the priſoners are called ſucceflively to the 
| bar, 


burglariter cepit bona, Ser he may be acquit of the hur- 
glary, and found guilty of ſimple felony, if the evid 


Concerning the demeanor of the jury, and how their verdi& 


if no challenge hinders, the jury are commanded to look 
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„ fi» FTER the arraignment of thepriſoners, and their pleas 2 Tit. 
of not guilty received and recorded, the ſheriff returns geg. g. 


bar, firſt; A. and he is commanded to hold up his hand, the 
indictment is repeated, To this he hath pleaded not guilty, 


C after. And if you find him not guiliy, you ſhall inquire, 


* nies, and the oath is general to try between the king and 


more than what they are particularly charged with, as be- 


them, then, if the ſame jury paſs upon the remaining pr 
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* the iſſue is to ty, whether he be guilty or not guilty ; 
« if you find him guilty, you ſhall fay ſo, and inquire 
4 what goods or chattels, lands or tenements he had at the 
<< time of the felony or treaſon committed, or at any time 


c whether he. did fly for it, and if vou find, that he fled 
« for it, you ſhall inquire of his goods and chattels, and if 
& you find him not guilty, and that he did not fly for it, you 
t ſhall ſay ſo and no more. Hear your evidence.” 
L have ſet down-the clerk's charge to the jury, becauſeit 
contains the effect of their inquiry. /. 
Tho there be twenty priſoners at the bar for ſeveral felo- 


the priſoners at the bar, yet the jury is to inquire of no 


fore; and therefore, tho twenty have pleaded, and ſtand at 
the bar when the jury is ſworn, yet the court may ſtay at 
any number of the priſoners, and ſo the jury ſtand charged 
with no more than what are thus particularly charged upon 
them. 
And when they go from the bar, and have brought in 
their verdict touching theſe particulars thus charged upon 


ſoners, yet they are to be called over again, the priſoner 
reminded of their challenges, and the jury ſworn de ns 
upon the trial of the reſt of the priſoners. 

For in law the jury is charged with no more than thoſe 
that have their indictments and plea of nat guilty, and en 
dence concluded againſt and for them before the jury, i 
poſſibly all the priſoners, that have pleaded, ſtood at th 
bar, when the jury was firſt ſworn ; and this is the conſtai 


courſe at Newgate. - | | the 
By the ancient law, if the jury ſworn had been once pa 
ticularly charged with a priſoner, as before is ſbewed, WF! ' 
was commonly held they muſt give up their verdict, . 
they could not be diſcharged before their verdict given u 10 
and ſo is my lord Coke P. C. cap. 47. p. 110. and this ic Hf 
reaſon given 22 E. 3. Cron. 449. why after the plea of co 
; | art | Ce Zu tria 

de 
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uilty, and the inqueſt charged, the priſoner cannot become 
an approver, becauſe the inqueſt ſhall not be diſcharged ; 
but the book at large, vizi 21, E. 3. 18-4. mentions not the 
charging of the inqueſt, but the plea of not guilty: and the 
jury at the bar. Co. Lit. 227.6. But yet the contrary courſe 
hath for a long time obtained at Newgate, and nothing is 
more ordinary than after the jury, ſworn, and charged with 
a priſoner, and evidence given, yet if it appears to the 
court, that ſome of the evidence is kept back, or taken off, 
o that there may be a fuller diſcovery, and the offenſe no- 
torious, as murder or burglary, and that the evidence, tho 
en not ſufficient to convict the priſonex, yet gives the court a 
great and ſtrong ſuſpicion of his guilt, the court may diſ- 
felo- WY charge the jury of the priſoner, and remit- him to the goal 
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and sor farther evidence, and accordingly it hath been practiſed 
of no in moſt circuits of England, (a) for otherwiſe many noto- 
s be- ¶ tous murders and burglaries may paſs unpuniſhed- by. the 
ind at M:cquittal of a perſon probably guilty, where the full evi- 
ay u {cence is not ſearched. out or given. 5 | 
agel If after the jury, ſworn. and departed from the bar, one 
upon them, viz. A. wilfully goes out of town, whereby only 


the conſent of the attorney 


(a) And ſo it was practiſed cor 
eneral, altho in that caſe the 


1Whitebread's caſe in treaſon, 


ght in 
| upon 


te State Tr. Vol. II. p. 710, 
N. See alſo Kel. 47. 52. But 
be reaſon given for this prac- 
iſe, if it were law, (which 
tt without the priſoner's con- 
ent is unwarranted by antient 


ng pn 
ſoner! 


de no 


1 thoſe 


ie; wide 3 Co. Inſt. 110. 
nd „ Lit. 227. 5. 1 And. 103. 
by a 10 n. 84. State Tr. Vol. II. p. 


51.) Seems to hold as ſtrong- 
n behalf of the priſoner as 
he king. State Tr. Vol. IV. 
190. and yet I do not find 
7 inſtance, where a jury 
ce (worn was everdiſcharg- 
becauſe the priſener's evi- 
ice was not ready, on the 
rar in lord  RufſaPs caſe 
court refuſed to put off 
af only till the afternoon 
de fame day, pretending 


conſtu 


nce par 
ewed, 
1&8, 
given uf 
his ist 
lea of 

gui 


7 could not do it without 


Jury were not ſworn, and the 
priſoner urged, that he had 
witneſſes, who could not be in' 


-town till night, in which caſe 


it was certainly in the difcre- 
tion of the court. to put it off 
or not. State Tr. Vol. III. p. 


630, 631. It hath however 


been ſince holden for law, 
that a jury once charged in a 
capital caſe cannot be diſ- 


charged, till they have given 


their verdict, and the caſe of 
Whitebread was thought a ve- 

ry extraordinary one. See lord 

Delamere's caſe, State Tr. Vol. 

IV. 2. 232. and Rookewood*s 

caſe, State Tr. Vol. IV. p. 659, 

661, and Coo#s caſe, State Ir. 
Vol. IV. p. 731. Fofter 16. 39, 

70, 328. | . 


eleven 
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the new jury, and thus it was done by good advice at the 


| ſhall be granted, ſo it be in open court. 
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eleven remain, theſe eleven cannot give any verdict with. 


out the twelfth, but the twelfth ſhall be fined for his con- 


tempt, and that jury may be diſcharged, and a new jury 
ſworn, and new evidence given, and the verdi& taken of 


goal-delivery at Hertford Ang. 15. Car. 1. in the caſe of 
Hanſcom the departing juryman. | 

And fo it is uſual at the goal-delivery at Newgatepif : 
jury be charged with ſeveral priſoners, and the court finds 
by probable circumſtances, that the jury is partial to one of 
the priſoners, the court may diſcharge the jury of that pri- 
ſonet, and put him upon his trial by another jury, and this 
is uſed alſo in other cireuits. (*) een 07, 

Upon not guilty pleaded twelve are ſworn to try the iſſue, 
after their departure A. one of the twelve leaves his compa- 
nions, which being diſcovered to the court, by conſent of 
all parties B. another of the pannel is ſworn in the place of 
A. and afterwards A. returns to his company, which being 
made known to the court, A. is called and examined, why he 
departed, he anſwered to drink, and being examined, whe- 
ther he had ſpoken with the defendant, denied it upon his 
oath, whereupon B. was diſcharged from giving any verdid, 
and the verdic̃t taken of A. and the other eleven, and A. fined 
for his contempt, 34 E. 3. Office de Court 12. in treſpaſs. 

If thirteen are by miſtake ſworn, the ſwearing of the aſl 
of the thirteen is void, and the other twelve ſhall ſerve. 

If only eleven be ſworn by miſtake, no verdi& can be 
taken of the eleven, and if it be, it is error; and ſoins 
preſentment, but if twelve be recorded ſworn, no averment 
lies, that one was unſworn. Lamb's Juſtice 395. 

The juſtices at common law may upon a juſt cauſe re- 
move a juror after he is ſworn. 20 H. 6. 5. a. 

When the jurors depart from the bar, a bailiff ought to 
be ſworn to keep them together, and not to ſuffer any to 
ſpeak with them. | 


After their departure — may deſire to hear one of i 
witneſſes again, and it ſhall be granted, ſo he delivers hn. 
teſtimony in open court, and alſo they may deſire to p'-ſh: 1% 
pound queſtions to the court for their ſatisfaction, and it 7. 


(*) _ de bot. The 
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The jury muſt be kept together withut meat, drink, 
fire, or —_ they are agreed. 24 E. 3. 75. G). Co. 
Lit. 227. 6. | 5 | 

If = agree not before the departure of the juſtices of 
gaol-delivery into another county, the ſheriff muſt ſend 
them along in carts, and the judge may take and record 
their verdict in @ foreign county; quære, whether in ſuch 
caſe / the ſeſſion may be adjourned before the verdict taken. 
19 H. 6. per Srot. 41 Aſſiz. 11. | 

If there be eleven agreed, and but one diſſenting, who 
ſays he will rather die in priſon, yet the verdi ſhall not 
be taken by eleven, no nor yet the refuſer fined or impti- 
ccd, and therefore where ſuch a verdict was taken by 
deven and the twelfth fined and impriſoned, it was upon 
nest advice ruled the verdict was void, and the twelfth 
man delivered, and a new venire awarded. 41 Aſix. 1 1. for 
men are not to be forced to give their verdict againſt their 
judgment (4); vide P. 20 E. 1. Rot. 43. Norf. coram 


Tege. 
In 


(b) N. Edit. of year books 24. 4, cunt ſuper ſacramentum ſuum, &fc. and 
(c) But it is not a force, when then follows the dium of the twelfth. 
y of the jurors are obliged to com- Et prediftus Radulphus filius Simonis 
py under the peril of being ſtarved to dicit ſuper ſacramentum ſuum, Ce. then 
bath, for how can it de expected, follows the judgment, Sed guia pra- 
lat twelve confidering men ſhould in dicti undecim concorditer et + 

| caſes happen to be of the ſame ſen- cunt, gudd prædictus abbas et ecclifia 
Inents ? and therefore antiently it ſua pradifie majus jus babeant tenendi 

u not neceſſary, (at leaft in civil &. ideo raw eft, qudd prædic- 
dates,) that all the twelve ſhould rus abbas & ſucceſſores ſui teneart præ- 
pee, but in caſe of a difference a= dia tenementa de cetera in prrpetuumy 
"g the jury, the method was to ſe- Cc. Placita coram juſtic* W, 
te one part from the other, and in com” Lincoln anno 56 H. 3. Rot, 
en to examine each of them as to 29. in dorſo. 
teaſons of their differing in opi- In an affize of novel difſeifin be- 
n, and if after ſuch examination tween William Triftram phaintiff, 
a lides perſiſted in their former and Joba Simene] and others deſen- 
ions, the court cauſed both ver- dants, where the whole jury conſiſted 
to be fully and diſtinctiy record- of ooly eleven, ten found for Triftran, 
ind then judgment was given ex ard one for Simenel, and both verdicte 
ein partis juratorum; thus in are recorded in this manner, Decem 

at affize upon a writ of right be- jarati dicunt, quad, Sc. et undecimus 
* the abbot of Kirkfede and Ed- juratorum, ſcilicee Johannes Kineth 
* Eyncourt, in this caſe the dicit, Cc. Et, quia difa majoris partis 
ut of the eleven was firſt record- juratorum flandum eft, confideratum ft, 


* Redulphum flium Situonis di- ſeiſinam ſuam de pradifiis tenemertis 


r. Il. U verſus 


Robertus de Hartirge & omnes aii gudd prediftus Willielmus recuperet 
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In capital cauſes, whether upon indictment or appeil, 
no verdi& can be given by default m the abſence of the 


party. 16 Aſſiz. 13. 


werſus prediffos Johannem et alies 
per viſum recognitorum et dampna, que 
taxantur per jur ad duas marcas et 
Johannes er alii in miſericordia. Pal. 
14 E. 1. Rot 10. coram Rege. 

The like practice is ſuppoſed in 
the caſe here quoted by the author, 
Paſ. 20. E. 1. Rot. 43. coram rege, 


- which was thus, Martin Fitz - Osbert 


recovered ſeifin of certain lands, &c. 


in Weft-Somerton againſt the prior of 


Buttelye before Fobn de Lovetor and 
am, judges of aſſiſe in 
Nor folk anno 16 E. 1. The prior 
afterwards complained greatly, that 
injuſtice had been done him by Love- 
tot at the ſaid affiſe, and thereupon the 
biſhop of Winchefter and others were 
ordered to hear the matter and do 
juſtice to the prior. Upon this Love- 
tat and Pagebam were called before 
the ſaid biſhop, &c. and the prior 
objected to Lovetor, © Qudd fievi fe- 
« cit falſam irrotulationem in rotuiis 
« ſuis, & contrariam veredicto jura- 
« torum afhifz prædictæ, &c. & hoc 
„ paratus eſt verificare per prædictos 
« juratores, qui omnes ſunt ſuperſti- 
„tet, &c,” To which Lovetat and 
Pagebam replied by juſtifying them- 
ſelves, and infiſting, © Qudd bent, 
„% & rite proceſſerunt ad captionem 
« j[lius aſſi ſæ, unde vocant recordum 
% rotulorum ſuorum, &c.” in which 
the judgment pronounced by Leovetor 
was entered in the following manner, 
% Et quia per praeditam aſſiſam con- 
« victum [compertum] fuit, quod 
« Edricus, de quo prædictus Martinus 
« exivit, fuit liber homo & liberz 
« conditionis ; & quamvis ipſe Ed- 
4% ricus, & exitus de ipſo proveniens 
« tenuiſſent de prædicto Priote & de 
i pteædeceſſoribus ſuis, tenementa ſua 
« in villenagio, & per villana ſer- 
« yitia, hoc eis non prejudicat, 
« quo minus corpora ſua fint libe- 


+ 


But 


4 ra; ed quod nulla preſcriptio tem. 

« poris poteſt liberum ſanguinem in 

«& ſervitutem reducere, ideò conſider- 

«« tum eſt, qudd preditus Marina | 
«© recuperet inde ſeiſi nam ſuam, k. ; 
% Et Jobannes de Pykering unus te. 
6 wn — prefatz Ahe, pro eo 
« quod in veredicto præfatæ afiiz, 

ce narrando illud veredictum, contn- 
« rius fuit omnibus aliis recognitor- 
« dus, narrando aliud quam interilks 
« fuit proviſum, ficut. per examias 
« tionem eorum convictum [ compe:- 
„ tum} fuit, & manucaptus eſt pe, 
& c. ided ipſe & manucaptores in 
« in miſericordia, Et præceptum ei 
« yic', quod capiat prediaum J. 
« Pykering, & ſalvo, &c. ita quid 


& habeat corpus ejus apud enter tc. 
&« Kc. ad faciendam redempticnen qu; 
- & ſuam pro tranſgreſſione prædici "Wl the 
The biſhop of Vynton and his fellow « P 
then proceeded to examine Levem ni n 
P touching the faid judgmen E. 
« Et quia in conkderatione ſuper vi * li: 
« redicte prime affiſz compertum ig © g 
« quod F. de Pykering unus tec * 
% torum prædictæ affiſe, nary © & 
« jllud veredictum, coatrarius fu © mi 
„% omnibus alliis recognitoribus, « nat 
* rando aliud quam iuter eos ll pat 
« proviſum ;z & nichil de illo cot fue 
* rio in recordo prædicto ſpeciß © Nati 
«« five declaratur 3 immo quod WY © tum 
«© dictum captum fuit & recep © = 
« ac fi omnes de uno & de coy © quo 
4 aſſenſu fuiſſent in veredicto men 
« ditto; nec etiam veredictum « eſt, { 
% forum undecim declaratur WF" tm 
« ſpecificatur, &c. nec duoc. 
% mus ab undecim fuit ſpar © qui ; 
© nec examinatus per ſe; nec ® ceduc 
% decim 4 duodecimo fuerun! nativ 
&© parati, nec per fe examinati "tizdo 
Prout moris eft in tali caſo ; . ie 


« ex contrario veredicto (ud 
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' But if the priſoner hath pleaded to the country, and 
when he is to be tried will ſay nothing, yet no penance ſhall 
be inflicted, but the jury ſhall be taken. 15 F. 4. 33. 6. 
Now touching the giving up of their verdiQ, if the jury 
ſay they are agreed, the court may examine them by poll, 


and if in truth they are not agreed, they are fineable. 29 


Aſſz. 27. 40 Aſſix. 10. 


* 


If the jurors by miſtake or partiality give their verdict in 
court, yet they may rectify their verdi& before it is re- 
corded, or by advice of the court go together again 
and conſider better of it, and alter what they have deli- 


6 vered. Plow. Com. 211. 6. Saunder's caſe. 
, | U 2 : 


* 
u 
ks tum fuit judicium non legi five 
u. « conſuetudini regni conſonum, vi- 
0 « detur manĩfeſtè, qudd recordum 
e, « illud non eſt plenum, ſeu perfec- 


tum, in hac caſu, &c. Concordatum 


el © eft quod aſſiſa prædicta re-exami- 
5. « netur, &. Upon this the ſheriff 
qua was ordered, quòd venire faciat hie 


&c. recognitores aſſiſæ predite, & 
quod ſcire faciat Martin to appear at 
the ſame day ad audiendum, &c, 
« Poſtea ad prœdictum diem vene- 
unt recognitores aſſiſæ prædictœ. 
« Et quia prædicti Jobannes & Wil- 
« liehnus aliud recordati fuerunt, 
« quam compertum. fyit per recor- 
dum rotulorum ipfius Fobannes ; 
« etiam quia juratores prædicti 
« minds ſufficienter ſuerunt exami- 
« nati ſuper articulis prædictis, ſicut 
« patet in recordo prædicto, iteratd 
i fuerunt juratores jurati, & exami- 


tum ſuum, quod prædictus Marti- 
« zu; fuit villanus ipſius Prioris die 
guo ejectus fuit de prædictis tene- 
mentis, c. Et quia compertum 
« eſt, Kc. & qudd Prior ad prædic- 
tem aſſiſam coram præfatis J. & 
V. reſpondebat per ballivum ſuum, 
* qui quidem ballivus non potuit 
s ceducere in judicium jus ſanguinis 
* nativi domini ſui abique preſca- 
ii domini ſui, &c. ac etiam in ſu- 
" pradito recordo, quod nulla præ- 
* (criptio longi temporis poteſt Ebe- 
um ſapguinem in ſervitutem re- 
” ducere, qudd omaind falſum eft, 
Ec. videtur, quòd judicium F. de 
Leut erroneum eſt ; ided conſi - 


« natiz qui dicunt ſuper ſactamen- 


But 


« deratum eſt, qudd prædictus Prior 
« rebabeat prædicta tenementa, ita 
« quod omnia fint in eodem ftatu, in 
« quo fuerunt ante captionem predic - 
« te aſſiſæ. Afterwards by writ 
of error the record coram epiſcopo 
Wynton & ſociis ſuis auditoribus que- 

rum was brought coram rege, and 
Martin Fitz Oſbert aſſigned for error, 
that he had recovered ſeifin againft 
the ſaid Prior © in groſſo veredicto 
6 ſuper diſſeiſinã ſecundim legem 
% communem; & auditores fine brevi 
6 regis inde eis directo, & fine aliqui 
« praemunitione ipſo Martino ritè 


6 factà, contra legem communem, - 
«© ipſum à ptædicto tenemento abju- 


% dicavetunt, & contra tenorem 


„ Magnz Carte domini regis ; Dici 


« inſuper, qudd prædicti auditores 
« venire fecerunt corIm eis juratores 
« prefatz aſſiſæ in formã certificati- 
« onis, & ipſos juratores per ſacra- 
% mentum ſuum reexaminaverunt & 
i admiſerunt verediQto per ipſos pri- 
« ds pronuntiato; unde dicit, qudd 
% in hiis & aliis erratum eſt, c.“ 
To this the prior replied, that the 
ſaid Martin had been © Premunitus 
„per breve, quod vocatur ſcire facias ; 
% & qudd prædicti auditores habve- 
«« runt plenam poteſtatem, tim per 
© breve domini regis, quam per ſpe- 
% ciale præceptum domini regis, ad 
« corrigenda recorda juſticiariorum 
% vitioſa & erronea inventa & hoc ſa- 
« tis conſtat domino regi & ipſus 
© conſilio, & quod prediftus Marii- 
* nus non recuperavit per groſſum ve- 

: | « reditum 
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But if the verdi& be recorded, they cannot retra& nor 
alter it. Co. Lit. 227. 7 R. 2. Coron. 108. 20 Aff. 12. 
A. & -- 

In a caſe of felony or treaſon the verdiQ muſt be given 
in open court, and no privy verdict can be given. Co. Lit. 
227. b. Co. P. C. 110. | | 

If a man be arraigned upon an inqueſt of murder or 
manſlaughter taken by the coroner, and be found not guil- 
ty, the jury that acquits him ought to inquire, who com- 
mitted the faQ, and that ſhall ſerve as an indictment 
againſt that perſon, that the jury find did the fact. 

But it is held, that if a man be arraigned upon an in- 
ditment found by the grand inqueſt, and be acquitted, the 
jury ſhall not make ſuch further inquiry. 14 H. 7. 2.6. 13. 
E. 4. 3. J. 37 H. 8. B. Coron. 117. 11 H. 4.93. 4. B. C- 
ron. 32. 21 E. 5. 17. b. B. Coron. 39, 

But ſurely the antient law was otherwiſe, and that the 
jury, that acquits, whether upon a preſentment, or upon 
an indictment of homicide, ſhall be chaſed to ſay, who 
did the fact. 37 Affiz. 13. 

So if a man be indicted de morte cujuſdam ignoti, the in- 
queſt ſhall be charged to tell the name, if they can. 2 E. 3. 
Ceron. 159. 

A man is indiQed of robbery and acquitted, but it ap- 
peared to the court, that a robbery was done, but the pri- 
foner not pilty, and therefore upon the ſtatute of Miacheſlin 
the court compelled the jury to preſent who did it, for the 
hundred is to anſwer for the bodies of the offenders, and 
the book concludes generally, Et tiel courſe tiendra, ou home 
git indite de mort de home & acquit 3 E. 3. Iter North. Cori. 
307. ſo that they made no difference, where the [ indid- 
ment was by the grand inqueſt, or by the coroner's * 


* redictum; quia non fuit ** ſtatu ſanguinis ultra temps 


ibi veredictum niſi tale, ** limitatum ; ſecundum we- exp 
. quale imperfeQum, quia ** rediaum magis deberet o- do, 
«« per xi juratores captum; ci ſuppletio prioris veredic- an 
*« & quòd prædicti auditores ti defectivi, quim eiden WF pra 
** non admiſerunt contrarium ** contrariari.“ To wh per, 
veredictum priori veredic- Martin rejoined, and inſiſted, WW fatz 
** to, quia vereditum priis ** Quòd prædicta afſita BF f pr; 
** captum coram J. de Lovetot ** plena & perfecta cor! Bl dctu 
** fuit tale, quale impertec- © J. de Lovelot & 1c ci56 
tum, & contra legem terræ ** juſtic” capta, & hoc liqve l cundi 
captum per xi juratores, de express. nen 

nic] 


de att 
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The ſame law in an appeal 22 Aix. 39. Coron. 178. 


4. H. 7. Rot. 2 1. Raſtal's Entries 57. a. 

But at this day the law and practice hath obtained, that 
only upon an arraignment upon the coroner's inqueſt the 
jury, if they acquit the priſoner, ſhall inquice who did the 
murder or manſlaughter, and commonly it is a buſineſs of 
form, for they uſually ſay, if it be not known, that John 
a-Nokes did it. 37 H. 8. B. Coron. 32. 21. E. 3.17. b. B. 
Coron. 39. Dy. 238. 6. | | 

And as to inditments of robbery, if the petit jury ac- 
quit the priſoner, they do not inquire who did, it, and the 
reaſon of the difference 1s, that for the moſt part in Eyre 
the petit jury were all of the ſame hundred, where the of- 
fenſe was committed, and then upon the ſtatute of Minton 
the hundred were to anſwer de corporibus malefattorum, and 
therefore it was reaſon to put them upon the inquiry, who 
committed the robbery, if it appears to the court, that a 
robbery was committed, and the caſe of 3 E. 3. Coron. 
3507. was in Eyre, but now the jury, that tries, as well as 
inquires, is for the moſt part the reſt of the county, and 
therefore they anſwer only the point of guilty or not guilty ; 
vide Stamf. P. C. 181. a. 

The jurors of the petit inqueſt are charged to inquire if 
the party fled, and ſo of his goods and chattels, this is but 
an inqueſt of office, and traverſable; vide ſupra Part l. cap. 
27. Pp. 362. But it hath been beld, that a preſentment of 
flight before the coroner ſuper viſum corporis is concluſive 
to the party, and not traverſable : vide gue ſupra dixi, 
Part I. cap. 31. P. 416, 417. 43 * 

And therefore it is, that if the coroner's inqueſt ſuper vi- 
ſun corporis preſent a fugam fecit, and the party be taken 
and arraigned, and pleads to that indictment, the jury ſhall 
not be charged to inquire 5 the ſugam fecit, becauſe found 


pus * 2 | : 
_ © expreſs in eodem recor- The judgment in this caſe 
el oi 5 do, ubi dicit Jurati di- does not appear, but it ſhould 


ant, & c. Et quod ipſe recu- 
petavit prædicta tenementa 
per — veredictum præ- 
ſatæ aſſiſe, petit judicium, 
' i prædictum grofſum vere- 
didum ſuper Gifleifina præ- 
cisè fag aliquo modo ſe- 
cundum legem & conſuetu- 
einem regni Angliæ debet 
' Wnichillari, abique brevi 
de attucta, &c. 


ſeem, that the reaſon why ibe 


record of the veidict is ſaid to 

be imperfect was not, becauſe 

all the twelve did not agree, 

but becauſe the dia utriuſque 

partis were not diſtinctly ſpe- 

cified and recorded, which is 
declared to be the utage in 

ſuch caſe, prout moris eft in tali 
caſu. 


before 


301 


302 


FA 


- HISTORIA PLACITORUM CORONER. 


fertunium; but zeta in theſe caſes it is not ſufficient gene- 


before by the coroner's inqueſt, and if they be charged 
therewith and acquit the priſoner, and likewiſe ſay, that 
he did not fly, yet the record of the inquiſition before the 
coroner finding the flight ſhall take place to intitle the 
king. 3 E. 3. Forſeiture 35. P.) Eliz. Dy. 238. ö. 

The jury may find a ſpecial verdict, or may find the 
defendant guilty of part, and not guilty of the reſt, or may 
find the defendant guilty of the fact, but vary in the man- 
ner. ** | 

If a man be indiQted of burglary, quod felenicè & bur- 
glariter cepit & aſportavit, the jury may find him guilty of 
the ſimple felony, and acquit him of the burglary and the 
burglariter. — 

So if a man be indicted of robbery with putting the par- 
ty in fear, the jury may find him guilty of the felony, but 
not guilty of the robbery. | 

The like where the indictment is clam & ſecrete d per- 
nd. | | 
4 So if a man be indicted upon the ſtatute of 1 Jac. of 
ſtabbing contra formam ſlatuti, the jury may acquit him up- 
on the ſtatute, and find him guilty of manſlaughter at 
common law. 23 Gar. 1. Harwood's caſe (d). | 

So if a man be indicted of ſtealing of goods of the value 
of 105. the jury may find him guilty only of goods to the 
value of 64. and fo guilty only of petty larceny. 41 E. 3. 
Coron. 451. Stamf. p. C. L. III. eap. g. fol. 165. a. 

So it a man be indicted of murder ex malitid precogi- 
tata, the jury may find him guilty of manſlaughter. C. 
Lit. 282. a. or that he killed him ſe defendendo or per in- 


rally to find it done ſe defendend' or per infortunium, but 
the ſpecial matter muſt be ſet down how it was done, and 
if upon the ſpecial matter ſhewn it ſhall appear to be mur- 
der or manſlaughter, the court will accordingly judge 0! 
it, tho the jury conclude, Et fic per infortunium, or fic f. 
defendendo. 3 E. 3. Coron. 284, 286, 287, & 43 Af 
31. Coron. 226. 150 | | 

And in theſe caſes, tho it be found per infortunium, 0r / 
deſendendo upon the ſpecial matter ſet forth, yet this ſpecial 
matter muſt be recorded, for tho it be not ſuch a felon), 


as hath judgment of life, yet it is ſuch an offenſe, as gives 


4) Style 86. 


the 
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the forfeiture of goods, and therefore they may not find a 
general not guilty, but muſt find the ſpecial matter, and 
leave it to the court to judge. 

At the ſeſſions at Newgate 16 Car. 2. upon the evidence 
it appeared, that A. a boy riding in the ſtreet upon an 
horſe, B. another boy whipt the horſe, the horſe ran away 
againſt the will of A. and ran over a child and killed it, 
for this A. was indiQted of murder by the grand inqueſt, 
and the jury found him generally at guilty; the court was 
in doubt of receiving the verdiQ, becauſe it was per infor- 
tunium, and ſo ought ſpecially to be found, but becauſe 
the coroner's inqueſt had found the ſpecial matter, and 
concluded it, as in truth it was, per infortunium, which 
preſentment A. was ready to confeſs, that ſo he might have 
his pardon of courſe, the verdict of not guilty was recorded, 
and ſo it was ſaid was the uſual courſe in that caſe; but it 
was agreed, that if A. had of his on accord put the horſe 
into ſpeed, and he had ſo killed the child, it had not been 
jer infortunium but manſlaughter. Richard Pretty's caſe 
for killing Anne Fones. | | 

But now ſuppoſe the priſoner killed the party, but yet 
in ſuch a way as makes no felony, as if he were of an ſane 
nemery, or if a man kills a thief, that comes to rob him, or 
to commit a burglary, or if an officer in his own defenſe 
kills one that aſſaults him in the execution of his office, 
which are neither felony or forfeiture, whether is it neceſ- 

„a to find the ſpecial matter, or may the party be found 
„ guilty? Foſter, 26 5. . | | 

And I think, and ſo I have known it conſtantly prac- 
tiſed, the party in theſe caſes may be found not guilty, and 
but de jury need not find the ſpecial matter. 26 
and And the reaſon is, that in theſe caſes there is neither fe- 
lony nor forfeiture. « 

And this is in effect declared by the ſtatute of 24 H. 8. 
he þ p. 5. If any attempt to commit murder, robbery or 
a * burglary in or nigh any common high way, or in the 

* manſion-houſe, Ec. and the evil doer be lain, and if the 

or * ſame by verdi& be found or tried, the ſlayer ſhall not 

| ole any goods or chatiels, but ſhall thereof be fully ac: 

" Quitted and diſcharged in like manner as he ſhould be 
| v4 « if 
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<« if he were lawfully acquit of the death, and accordingly 
ruled in Cooper's caſe. P. 15 Car. B. R. Croke, p. 544. 

But it is uſed in fuch caſes (and prudently enough, ) for 
the coroner's inqueſt to find the ſpecial matter, and the | 
bill of indictment of the grand jury to be for murder, and | 
to have the party arraigned upon the bill of indi&ment, 
and to be acquitted thereupon upon trial, and to enter the 7 
acquittal upon the bill, and then to confeſs the coroner's y 
preſentment, and to have judgment alſo thereupon ; thus q 
it was done in the caſe of Richardſon keeper of Newgate, 1 
reſiſtance, that he could not be taken without being killed, 5. 
M. 25 Car. 2. at Newgate. | 

And therefore, where a thief was killed in purſuit be Wc 
cauſe of neceſſity, if the ſpecial matter be found, the killer WM 
ſhall have judgment, quod eat die. 22 Aﬀiz. 55. Coro, 
179. 22 E. 3. Coron. 258. 26 Afiz. 23. Coron. 1 92. 22 
E. 3. Coron. 261. and the reaſon 1s, becauſe it is no fe- 
lony, nor cauſeth any forfeiture ſo much as of goods, but 
is a juſtifiable act, and ſo differs from je defendends, or per 
infortunium, which give a forfeiture o 8. 

And ſince in an indi ment or an appeal of felony the 
defendant cannot plead a juſtification, he thall have the ad- 
vantage of it upon the general iſſue pleaded. 26 H. 8. 5. 
5. 37 H. 8. B. Appeals 122. 

Yet vide 37 H. 6. 20 C 21. per Needham upon an in- 
dictment of murder the defendant may plead, that in an 
appeal before the conſtable and marſhal of treaſon he be- 
ing appellee killed the appellant ; yet in that caſe it ſeems, 
if he pleaded not guilty, he ſhall have advantage of that 
ſpecial juſtification upon evidence. 

But [notwithſtanding] this, that I have ſaid, where the 
matter itſelf appears not to be felony, the priſoner upon 
not guilty pleaded may be found not gurity, without finding 
the ſpecial matter, and accordingly ruled. P. 15 Car. 1. 
Croke, p. 5 44. | | 

Yet if the coroner's inqueſt find not the ſpecial matter 
but murder or manſlaughter, and the priſoner is arraigned 
upon it and pleads not guilty, and upon the evidence it ap- 
pears, that the priſoner killed the man, but in ſuch 2 

* manner 


Mack, 
. M4 
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manner as makes no felony, as a thief that aſſaults him 
upon the highway, or a thief that reſiſts the arreſt, in this 
caſe the jury cannot find a general not guilty, but muſt find, 
that the priſoner did it and the manner how, and this is to 
be entered of record, as in caſe of a verdict /e defendends. 
And the reaſon of the difference is, becauſe in the for- 
mer caſe the jury gives a verdict of not guilty generally, 
without inquiring who did the fact. But where a man is 
arraigned upon the coroner's inqueſt ſuper viſum corporis, 
and pleads not guilty, if the jury acquit the priſoner by not 


parent there was a man ſlain, becauſe the coroner takes the 
inqueſt upon view of the body, and if they ſhould find him 
generally not guilty, and yet ſhould upon their other in- 
quiry find he killed him, it would be a contradiction in 
uſelf, and therefore in this caſe, they are to find the ſpe- 
cial matter, and thereupon the court ſnall give judgment 
for his diſcharge. 

Many ſpecial verdicts have been found, as upon the 
ſatute of ſtabbing, ſo upon the point, whether murder or 
not, but it is difficult to find them ſo that judgment may 
be given for murder, becauſe there are ſo many circum- 
ſtances required to be found, that if any be omitted, the 
5. eerdict will fall only to manſlaughter. | 

| have rarely known upon any ſpecial verdict, where the 
n- cueſtion was murder or manſlaughter, judgment to be gi- 
an en for murder (4), but commonly for manſlaughter or 
ve- WW defendendo. Tutius erratur ex parte mitiori. 


hat (4) There have been how- 5 Arn. B. R. Kel. 120 Oneby's 
ever ſeveral inſtances, where- caſe. Trin. 13 Geo. B. K. all 
the Nen bas been done, vis. which were ſpecial verdicts, 
Mackally's caſe, 9 Co. Rep. 70. and the court ruled them to 
nl 7 Mawpridge's caſe, Hill. be murder. 


guilty, yet they muſt inquire who did it, for here it is ap- 
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lawful, and that was the reaſon given in the ſtatute of 6 H. 
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CHAP. XLII. 


Concerning the miſdemeanors of jurors, and their puniſh- 
* ment. 


F any of the jury eat or drink without licence of the 
[| court before they have given up their verdiQ, they 4 
are fineable for it. ; 

But tho it be not at the charges of either party, antiently 
it was held it would avoid the verdict. 24 E. 3. 24. a. 8 

But at this day the law is ſettled, that it is only a miſ- | 
demeanor fineable in them that do it, but avoids not the 
verdict. 14 H. 7. 29. b. (a). 20 H. J. 3. a. | * 

But if it be at the charge, for the purpoſe, of the priſo- 
ner, and the verdict finds him guilty, the verdict is, good; WM, 
but if they find him not guilty, and this appears by exami - vn; 
nation, the judge, before whom the verdict is ſo given, 
may record the ſpecial matter, and thereupon the verdi lc... 
ſhall be ſet aſide and a new trial awarded. 14 H. J. 30. WM... 
a. b. 
If a juryman before he be ſworn takes information of 
the caſe, this is cauſe of challenge, as the law ſtands at this 
day, but antiently it was held otherwiſe, and that it was 


6. cap. 2. which enaQts, «That pannels of aſſiſes be 


« delivered by the ſheriff to either party ſix days before B 
« the ſeſſions, namely, that they might inform the jurors WM, be 
& of their right before the ſeſſion. | ' for ir 

But this brought great inconvenience in embracery and I uber 
tampering with jurors, and therefore it is juſtly diſuſed and iN ink 
difapproved. 

If a juryman have a piece of evidence in his pocket, and (2) 
after the jury ſworn and gone together he ſheweth it t0 (c) 
them, this js a miſdemeanor fineable in the jury, but it a- “= 


(a) Vide pluis de ceo caſe 15 H. 9. 1. b. | 
| | yoids 
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voids not the verdict, tho the caſe appears upon examina- 


non. M. 23 Car. 1. B. R. M. 40. & 41 Eliz. B. R. 


Crake, n. 1. Graues & Short (b) : vide tamen contra 11 H. 
18. 4. | e 
a But if after the jury ſworn either party delivers a piece 
of evidence to the jury, and the verdict is given for him 
that delivered it, it ſhall avoid the verdi&, but then this 


muſt appear by examination, and be indorſed upon the po- 


es or verdict, ſo as it appears of record, and it muſt not 


Graves & Short. Co. Lit. 227. 6. | 

But if the verdi& be given againſt him that delivered 
the evidence, the verdiQ is good. bid. 5 

If a piece of evidence under ſea] be read in coult, the 


not under ſeal. 

But yet if after the ju ry ſworn a piece of evidence not 
under ſeal be by the court delivered to the jury, it doth 
not avoid the verdict, and ſo it is, if it be delivered by a 
mere ſtranger, or if it be delivered by one of the parties, 
and the verdict be given againſt him, on whoſe behalf it 
was delivered, MH. 37 & 38 Eliz. B. R. Croke, n. 1. (c). 

If after the jury ſworn and gone from the bar they ſend 
for a witneſs to repeat his evidence, that he have openly in 
court, who doth it accordingly, this appearing by exami- 


aid the verdict, T. 32 Eliz. B. R. Croke. n. 17. Met- 
calf: & Deane (d). M. 20 Fac. B. R. Hillord & Hall (e), 
becauſe not done openly in court, nor in the preſence of 


— 
> 
uw 


Eln's caſe (f). 


to hear the teſtimony of a witneſs again, they may be ſent 
lor into court, and the witneſs may be heard again openly, 


_ the court or parties may aſk what queſtions they 
think fit. | 8 


3 LI 347 


(2) Co. Eliz. 616. ſie) 2 Rol. Rep. 261. Palm. 
lc) Vicary & Farthing, Cro. 325. | 

hz, 411, (f) 1 Leon. 305. 
(4) Cro, Eliz. 189. | 


* 
. 
7 


. 
K- 


11 


be barely by affidavit made after. MH. 40 & 41 Eliz. B. R. 


jury ought regularly to have it with them, but not if it be 


ration in court and indorſed upon the record or poftea will 


the parties concerned. M. 32 Eliz. B. R. Leon. n. 426. 


But if the jury after their departure from the bar deſire 
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tor for the king or party without conſent of parties c 


him on whoſe part they were delivered, and this appear 


| avoided, (the matter being indorſed upon the record) and 


' 
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If depoſitions are read in court to the jury, and after the 
jury ſworn and going from the bar the ſolicitor or profecy. 


order of the court delivers the copies of the depoſitions to 
the jury, if they find againſt him on whoſe part the copies 
were delivered, the verdi& is good, but if they find for 


by examination, and be (as it ought to be) indorſed upon 
the poflea or record, the verdict ſhall be quaſhed, and a nes 
uenire facias, or award for a new jury ſhall be returned, 
M. 20 Fac. B. R. Hillord and Hall. | 

If after the evidence given, where divers evidences are 
read on both ſides, and the clerk is making up his bundle 
of evidences, that were under ſeal, to deliver to the jury, 
the ſolicitor for the plaintiff delivers a bundle of depoſ- 
tions to the jury, ſome whereof were read, and ſome nat 
read, and upon examination this appeared, tho the jun 
ſwore they opened not the bundle delivered by the ſglic 
tor, yet the verdict for the plaintiff was for this cauſe 


a new venire facias awarded, for great inconvenience maj 
be by ſuch a practice, and the oath of the jury, that never 
looked into them, was not regarded, for poſlibly it may 
be a miſdemeanor in them to look into it, which they ſhall 
not excuſe in this manner. T. 1653. Webb & Taylir, 2 
R. A. 714. pl. 6. | 

If the party after the jury ſworn ſpeaks with a juryman 
but nothing touching the buſineſs in iſſue, this doth not 
avoid the verdict given after for him. M. 7. B. R. je 
curiam. 

But if he or any in his behalf ſay to a juryman after hi 
departure from the bar and before verdi& given, the cal 
is clear for the plaintiff, this ſhall avoid the verdiQ, if g 
ven for the plaintiff, for it is new evidence. H. 22 Je 
B. R. Athil & Bulwer adjudged. 2. Rol. Abr. 716. pl. 

If A. be challenged off, and twelve more ſworn, yet 
goes along with the twelve ſworn and is preſent at the: 
conſultation, if A. gives no new evidence, nor * | 

; | direcec 
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directed them to find for that party, for whom the vetdict 


* BY i: given, the verdict is good, but A. ſhall be fined for his 
- WE miſdemeanor. P. 17 Zac. B. R. Par#'s caſe. 
: Now touching fining of jurors I ſhall add farther. 
ifa a man, that is one of the indictors, be returned upon 
le petit jury, and do not challenge himſelf, he ſhall be 
* kned. 40 Af. 10. | 
8 Ifa jury ſay they are agreed, and it being aſked, who 
* (all ſay for them, they ſay their foreman, but upon far- 
der inquiry they are not agreed, the jury ſhall be fined, 
. every one apart. 40 Aſtz. 10. 29 Aſs. 27. 
If a juryman be called and refuſes to appear, or if ha- 
ving appeared withdraws himſelf before he be ſworn, the 
court may ſet a fine upon him at their diſcretion : vide 
Stat. 35 H. 8. cap. 6. 
so if he be challenged, and while the challenge is trying 
withdraws himſelf, and the challenge is upon the trial diſ- 
allowed, and he be not preſent to be ſworn 36 H. 6. 27. a. 


the verdict given. 34 E. 3. Office de court 12. 

lf eleven of the jury be agreed, and the twelfth refuſes, 
nd makes his companions lie by it, heretofore ſuch jury- 
nan hath been impriſoned for his wilfulneſs, 8 4ffz. 35. 
{ fined, and the inqueſt taken by the other eleven ju- 
rs. 3 E. 3. Verdict 40. 

But upon great conſideration both theſe courſes have 
ken diſallowed, and the judgment upon the verdi& of 
even jurors reverſed, and the juryman (fined and impri- 
ined) diſcharged, as being contrary to law, for it may be 
e twelfth was in the right, yet howſoever his conſcience 
$not in this manner to be forced, and therefore former 
recedents of this kind have been diſallowed. 41 E. 3. 
1.4. 41 Az. 11. 

But what if a jury give a verdict againſt all reaſon, con- 
ding or acquitting a perſon indicted againſt evidence, 
at ſhall be done? I ſay, if the jury will convie a man 
unt or without evidence, and againſt the direction or 
pinion of the court, the court hath this falve to reprieve 
the 


or being {worn withdraws himſelf from his fellows before 


309. 


uf 
310 HISTORIA PLACITORUM CORON x. 
the perſon convi& before judgment, and to acquaint the 
king, and certify for his pardon. | 
And as to an acquittal of a perſon againſt full evidence 
it is likewiſe certain the court may ſend them back again, 
N and ſo in the former caſe, to conſider better of it before 
they record the verdict, but if they are peremptory in it, 
and ſtand to their verdict, the court muſt take their verdi8 
and record it, but may reſpite judgment upon the acquit- 
tal. : 7:6 
But as touching puniſhing the jury, I ſhall ſay, what [ 
think may. be done, and what may not be done. 

1. I think in ſuch a caſe the king may have an attaint, 
for altho a man convicted upon an indictment can have no 
attaint, becauſe the guilt is affirmed by two inqueſts, the 
grand inqueſt, that preſents the offenſe upon their oaths, 
and the petit jury, that agrees with them, yet where the 
petit jury acquits, they ſtand as a ſingle verdict, for they 
diſaffirm what the grand inqueſt of twelve men have upo 
their oaths preſented, and with this agrees the book 19 
H. 4. Attaint. 60, 64. per Thorn. 

2. By the ſtatute of 26 H. 8. cap. 4. the juſticiaro ff co 
ſteward, before whom any perſan is acquit of felony - co 
gainſt pregnant evidence in Wales or the marches thereo,Wl 7: 
may bind over the jurors to appear before the preſident 
and council of the marches of Wales, who may, as they ſet 
cauſe, fine and impriſon ſuch jurors by their diſcretion. 

3. 1 do confeſs in the king's bench there have been 
many precedents of jurors, that have acquitted perſons 0 
murder, or other felony tried-in that court, if they hav 
gone againſt pregnant evidence, that have been fined, in 


priſoned and bound to their good behaviour during the part 
lives (g). - Fs eſtr 

The like hath been done before juſtices in Eyre, and M 6 
court of king's bench is a court in Eyre and much moo "f th 
for that court may reverſe judgments given in Eyre. uſe | 
for this purpoſe T. 43 Eliz. B. R. Rot. 979. Noy's Rev. ane 
48 & 49. Wharton's caſe, where the jury in the kg and 
bench acquitting the priſoner of murder againſt pregnally 'o c 


evidence, and finding it only manſlaughter were fined 20 


(g) Vide ſupra g. 159. 


apite 
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apiece, bound to the good behaviour and for the good be- 
haviour of the priſoner, and committed, and this 'was done 
by the advice of all the judges. See the ſame caſe M. 44 
| & 45 Eliz. B. R. Yelv. Rep. p. 23. | | 1 
M. 42 & 43 Eliz. B. R. Croke, n. 12. p. 778. Wats & i 
Braines, In an appeal of murder there was a confederacy 
among the jury to bring in the verdi& not guilty, and if 
| the court difliked it, then to change their verdi&, and ac- 
cordingly they did, and the court diſliking their verdict 
they went out and found him guilty, and this agreement 
being diſcovered, the principal confederates were fined and 
impriſoned, but this fine was for their confederacy and 
practice, not for their verdict. 92 1 
7 R. 2. Coron. 108. The jury acquitted a notorious rob- 
ber in the king's bench againſt great evidence, and the - 
court bound the jury for their good behaviour of the pri- 
ſoner ; the reporter makes a quære per quel ley, vide the ; 
notes annexed to Benloe 153. to the ſame purpoſe, 5 5 
4. Again, in caſes of inqueſt of office there have been 
precedents in the Exchequer, and more frequent in the 
court of wards for fining of jurors, that would not find ac- 
cording. to their evidence. H. 28 Eliz. in Scaccario coram 
Theſſ, & baronibus, 3 Hughes 196. ee 
dent 5. The praQtice of the king's bench to .fine jurors for 
finding verdicts contrary to their evidence was endea- 
vouring to be brought in practice before judges of ni pri- 
u; and about 14 Car. 2. in an Oxfordſhire caſe Huntingdon 
ns of and his eleven companions jurors were fined 5 l. apiece 
for ſuch a verdict, and the fine eſtreated into the Exche- 
„ im ver, but by the whole court by the advice of the greater 
the part of the reſt of the judges proceſs was ſtayed upon that 
eſtreat, as being impoſed contrary to law (þ). | 
nd 6. Before juſtices of oyer and terminer and gaol- delivery, 
e jury acquitted a felon contrary to their evidence, the 
n uſe was to bind them over to appear in the king's bench to 
Rep. A ener an information, but I never knew any preferred, 
big ad indeed it were impoſſible almoſt for any judge or jury 
regu '0 convict a jury upon ſuch an account, becauſe impoſſible, 


* Y * * 
. — 
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(h) Vide antea cap. 22. p. 160. Vaugb. 145. 
that 
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that all the circumſtances of the caſe, that might moye 
the jury to acquit a priſoner could be brought in evidence; 
this therefore ſeems to me to be but ix terrorem. 

7. But then it was endeavoured to bring the practice of 
the king's bench into uſe before juſtices of gaok-delivery 
and oyer and terminer to fine jurors in criminal cauſes for 
not obſerving the judges directions, and acquitting felons 
againſt their evidence, and accordingly a jury in Ghoceſter. 
Hire was fined 5 I. a man for acquitting a perſon indicted of 
burglary, the form of the fine was much the ſame as i; 
hereafter mentioned, this fine was alſo eftreated into the 
Exchequer, but all the court after great advice with the 
judges of the common pleas ordered a ſtay of proceſs chere- 
upon, as being neither warrantable by law nor antient pre- 
cedents in any court leſs than Eyre. | 

At the gaol-delivery at Newgate 10 Maii 17 Car. 2. 

Wag flaff (i) and eleven other jurymen were fined five marks A 
apiece for acquitting Richard Tomſon and others indicted il 
for conventicles, £3 guid ipſi juratores adtunc & ibidem 1 1 
dem Ricardum Tomſon &c. de prædicid tranſęraſim i Ml 
contemptu contra regem hujus regni Angliz, & contra plenem h 
evidentiam, & contra directianem curiæ in materid legis ibidin i 
de & ſuper N eiſdem juratoribus verſus prefatos Ricar- i 
dum Tomſon Oc. in dia curid ibidem apertè dat” & decli- 

rat” de præmiſſi eis impeſitis in indictamento prædicto acgut- | 
taverunt in contemptum dicti domini regis nunc legimgue ſud- ra 
rum, & magnam obſtruftionem & impedimentum juſticia, fitg 
necnon in malum exemplum aomnium aliorum juratorum in con- 
mili caſu delinguentium. | 

They were thereupon committed, and brought their bo- 
beas corpus.in the court of common-bench, and all the 
judges of England were aſſembled to conſider of the leg 
lity of this ſine, and the impriſonment thereupon, wherein 
there was ſome little diverſity of opinion, whether without 
a cauſe of ſuit returned alſo, the common pleas could give 
judgment touching this fine, and if there were cauſe, de- 
liver the party, or whether he muſt go. into the king“ 
bench' by habeas corpus and certiorari. 


(i) In BuſtelÞ's caſe, Vaugh 153 


But 
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But it was agreed by all the judges of England, (one 


only diſſenting) that this fine was not legally ſet upon the 
jury, for they are the judges of matters of fact, and altho it 


was inſerted in the fine, that it was contra directionem curiæ 


in materid legis, this mended not the matter, for it was im- 
poſſible any matter of law could come in queſtion, till the 
matter of fact were ſettled and ſtated and agreed by the 
jury, and of ſuch matter of fact they were the only com- 
petent judges. 

And altho the witneſſes might perchance ſwear the fact 
to the ſatisfaction of the court, yet the jury are judges as 


well of the credibility of the witneſſes, as of the truth of 


the fact, for poſſibly they might know ſomewhat of their 
own knowledge, that what was ſworn was untrue, and poſ- 
ſbly they might know the witneſſes to be ſuch as they 


that muſt pronounce the priſoner guilty or not guilty. 

And to ſay the truth, it were the moſt unhappy caſe 
that could be to the judge, if he at his peril muſt take 
upon him the guilt or innocence of the priſoner, and if 
the judge's opinion muſt rule the matter of fact, the trial 
by jury would be uſeleſs. | 


mitted or fined had been diſcharged, tho no cauſe of pri- 
nlege were returned, the jurors were diſcharged of their 
mpriſonment. TEE 
And therefore, altho the long uſe of fining jurors in the 
ing's bench in criminal caſes may give poſlibly a juriſ- 
dion to fine in theſe caſes, yet it can by no means be ex- 


F 


3 


{we ended to other courts of ſeſſions of gaol-delivery, oyer and 
ener, or of the peace, or other inferior juriſdictions. 
rein 
hout | 
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could not believe, and it is the conſcience of the jury, 


Whereupon, and upon view of the precedents in the 3. Wilſon, 
court of common-bench, where priſoners not legally com- 7 177. 
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Conterning ſtanding mute, and the 
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CHAP. XLII. 


puniſhment nance, 
ary an rs gy * 9 


Have hitherto conſidered - the pleas of the priſoner in 
capital cauſes, namely 1: Confeſſion. 2. Pleas | in bar, 
and 3. Pleas to the felony, or not guilty. 

And I have conſidered the proceedings in order to bring 
the party to his trial, and the trial thereupon by the jury. 

It remains, that I ſhould now come to conſider what i 
to be done in caſe the priſoner will not anſwer, but ſtand 
mute and make no defenſe. - 

In this matter theſe things are conſiderable. 

1. What ſhall be ſald in law a ffanding mute, and whit 
not. 

2. What the conſequence or penalty is of a ſtanding 
mute in capital cauſes, and therein of peine fort and dure. 
3. What cautions are to be uſed before the inflicting oſ 
it. N 1 

4. By what law it is introduced. 

I. As to the firſt of theſe. 

If the priſoner hath received his judgment already, ot be 
convicted and brought to the bar, and demanded what he 
can ſay, why judgment ſhovld not be given againſt hin 
if convicted, or why execution ſhould not be awarded, ard 
he ſaith nothing, yet this is not ſuch a ſtanding mute 28 
in hand, for he is already convict or attaint : And ther 
fore in ſuch caſe, if the party ſo called hath always remains 


hall thereupon award judgment and 


in cuſtody from the time of his plea of not guilty, if he ol an 

* 

[] Bot now by the ſtatute 12 — in the ſame manner u pri. 

Geo, 3. c. 30. If any perſon being ar- he had been convicted by verdid this 
raigned on any indictment or appeal confeflion ; and ſuch judgment! 

of felony, or on any indi ment for have all the ſame conſequences, 4 upo 

. piracy, ſhall upon ſuch arraignment conviction by verdict or confethon. 4+ 3 
nd mute, or will not anfwerdireftly And the fame law is with re! 

to the felony or piracy, he ſhall be to an arraignment for treaſon or 4 

convicted of the offenſe, and the court larceny. See Burn, Tit. Mut. be i: 


177. 2 Hawk, F. C. 329 
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called to ſhew what he can ſay, why he ſhould not haye 
judgment upon his conviction or execution upon his for- 
mer judgment, and he ſays nothing, it ſhall not be in- 
quired, whether he can ſpeak or not, but he ſhall have =u—_ 
ſent judgment or execution, as the caſe requires. 10 E. 4. 


19. b. But if long time hath paſſed between his conviction 


or judgment and this ſecond calling to the bar, it is pru- 
dent to make the inquiry, at leaſt by witneſſes, whether he 
can ſpeak, for poſſibly he may have a pardon to plead. 

But if a man abjures or be outlawed of felony, and after 
returns again, and be taken and brought to the bar to ſhew 
cauſe why execution ſhould not be done, if he ſtands mute, 

an inqueſt of office is to be taken by the court to inquire, 


ſpeech, it ſhall be alſo inquired, whether it be the ſame 
perſon contained in the record of outlawry or abjuration, 
before judgment or execution (as the cafe requires,) ſhall 
he awarded againſt him, for he may plead in bar of execu- 
tion in ſuch caſe, that he is not the ſame perſon. 10 E. 4. 
19. 5. 8 H. 4. 1 b. And fo it ſeems to be, if he were 
brought in upon a capias utlegat or habeas corpus by the 
ſheriff ; de quo infra. | | 

And therefore the book of 26 A/fz. 19. that ſaith a par- 
ty abjured ſtanding mute ſhall. have peine fort & dure is 
miſtaken, for he ſhall be hanged, if he ſtands mute of ma- 
lice. Stamf. P. C. Lib. II. cap. 60. fol. 150. b. 

If a man indicted of felony demurs to the indictment, 
and will not otherwiſe anſwer, this is no ſtanding mute, 
but if the demurrer be ruled againſt him, he ſhall have 
judgment of death. 14 E. 4. 7: a. per cur. 

If a man indicted or appealed of felony pleads not guilty, 
and puts himſelf upon the country, and the jury remains 
upon challenges till another day and then appears, and the 
priſoner” at the bar will ſay nothing but ſtand mute, yet 
this is not a ſtanding mute, for the inqueſt ſhall be taken 
upon the iſſue already joined; and fo in an appeal. 15 E. 
4 33- 6. 

And yet even in that caſe it is poſſible the priſoner may 
be taken dumb between his plea and his trial, and ſo Joſe 


X 2 ſome 


whether he can ſpeak or not, and if it be found, that by vi-- 
ſtation of God ſince his abjuration, Sc. he hath loſt his 
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upon the country. 
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ſome advantages, that the law gives him for his defenſe, as 
challenges, examination of witneſſes and many matters for 
his defenſe ; [therefore] the court hath uſed ſometimes by 


- inqueſt, ſometimes by inquiry ex officio by the inqueſt im- 


pannelled to try his iſſue to inquire, whether he ſtands 
mute of malice, and then to try him, or if it be ex vi/itatione 
Dei, then to reſpite his trial, but if he ſpoke the ſame day 


in the hearing of the court, then ſuch inqueſt of office is 


not taken, for the court, is of their own knowledge aſcer- 
tained of his ability to ſpeak. 43 Aſiz. 30. 8 H. 4. 1. C2. 
The ſtanding mute of a priſoner is not, where he hath 


pleaded not guiliy and put himſelf upon the country, tho 


afterwards he would retract it. 


If a priſoner for felony pleads not guilty and puts himſelf 


upon the country, and when the jury appears he challen- 


geth peremptorily above thirty-five, in ſuch caſe the jury 
was not to be taken, but judgment of penance was antient- 
ly given againſt him, and ſo it was no attainder in caſe of 
felony. 17 Aſfiz. 6. E. 3. 23. 4. 14 E. 4. J. a. 3 H. 
7. 12. 4. 2. 0. N 

But the law herein was after declared otherwiſe, and by 
the advice of all the judges judgment of death ſhall be 
given, and ſo it was an attainder. 3 H. 7. 12. 4. where it 
was ſettled for a rule in all circuits, and ſo it continued 
until 22 H. 8. cap. 14. when by act of parliament the 


challenge was reduced to twenty, and ſo the judgment of 


death upon peremptory challenge ceaſed, unleſs in high 
treaſon or petit treaſon, where it ſtands on foot as before, 
vide Co. P. C. cap. 102. p. 227, 228. who ſeems to hold, 
that for challenging above thirty-five judgment of pein- 
fort & dure ſhall be given according to 14 E 4. 7. 4. U 
3 H. J. 2. a. per omnes juſticiarios contra Keble. | 
Regularly therefore a man is ſaid to ſtand mute, when 
being arraigned for felony or treaſon, either 1. He anſwers 
not at all, or 2. If he anſwers with ſuch a matter, as is not 
allowable for anſwer, and yet will not anſwer otherwiſe, or 
3, where he pleads not guiliy, but when demanded how 
he will be tried, either will ſay nothing, or not put himſelf 


If 
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If he ſtands mute and ſays nothing at all, in caſe of fe- 
lony the court ought ex officio to impannel a jury and ſwear 
it as an inqueſt of office to inquire, whether he ſtands 
mute of malice, and if found ſo, he ſhall have the judg- 
ment of peine fort & dure, or whether it be ex viſſtatione 
Dei, and if found ſo, they are to inquire touching all 
thoſe points, which he might poſſibly plead for himſelf, 


as whether a felony were done, whether he be the ſame 
perſon, that is indicted for it, whether he did it, and whe- 


ther he hath any matter to alledge for his diſcharge. 

But what if all this be found againſt the priſoner, what 
ſhall be done? whether judgment of death ſhall be given 
againſt him, tho he never pleaded, ſeems yet undeter- 
mined (a). | 

If a man pleads not guilty, and being demanded how he 
will be tried anſwers by God and the holy church 4 E. 4. 
a. 11. or delivers in a protection 7 E 4. 29. 4. Coron. 30. or 
will not put himſelf upon trial of his country, this is a 


ſtanding mute, as much as if he had not at all pleaded. 


II. As to the conſequences of ſtanding mute. 

In caſe of an indictment of high treaſon, the party 
ſtanding mute, judgment of high treaſon ſhall be given 
againſt him as upon a nibil dicit, M. 3 & 4 Eliz. Dy. 205. 
a, rule accordant. Stamf. P. C. Lib. II. cap. 60. fol 150. a. 
2 Co. Inſt. ſuper ſtat Weſim' 1 cap. 12. vide infra, cap. 44. 

In an appeal antiently it had been held, that if the pri- 
ſoner ſtands mute, judgment ſhould be given for the ap- 
pellant. 21 E. 3. 18. a. (®). | 

But afterwards the law was held all one in caſe of an ap- 
peal and of an inditment, namely the defendant ſtanding 
mute judgment of peine fort & dure was given againſt him, 
yet the ſtatute of Meſim' 1. cap. 12. ſpeaks only of the king's 
ſuit, (+) vide 43 Affiz. 30. 3 H. 7. 2. 4. 14 E. 4. 7. a. 

If a man be indicted of felony and ſtands mute, he ſhall 
be put to penance, T. 18 E. 2. B. R. Rot. 20. in dorſo, 


(a) Vide B. Corone 217. Part]. p. 34. in notis, 
where a perſon, who could (*) See State Tr, Vol. I. p. 
neither ſpeak nor hear, was 367. lord Audley's caſe, | 
arraigned. for felony: wide (+) 2 Co. Inft, 1178, 
„ | Berks, 


3 
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membrum ſanctæ eccleſiæ, 
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Berks, rex (b). And yet vide H. 18 E. 3. B. R. Kot. 16. 


Ebor, rex, Petrus Geldhird arraigned (c) pro depredatione 
in regid via ſtood mute, and an inqueſt of office being 
charged td inquire, if it were wilful, and found ſo, he had 


judgment to be hanged. 


On the other ſide T. 30 E. 3. Rot. 11. in dorſo Hunt. rex, 
The biſhop of Ey 1 for felony dicit, quod ipſe ejt 
Piſeqps unctus, & frater demini 
Pape, and that he could not anſwer without the archbiſhop 
of Canterbury [his ordinary] coram laico judice; there went 
out thereupon a writ to the ſheriff of Hunt. to return.twen- 
ty-four to inquire of the whole fact, and by the inqueſt he 
was found guilty of the felony charged upon him, {de re- 
ceptamento felonum] and his goods ſeiſed, but he was de- 
manded by the archbiſhop of Cant. and delivered to him 
as a member of holy church, ſo that there the fact was 
inquired of, tho the biſhop refuſed to anſwer, which was 
a kind of ſtanding mute (4). | 
By the ſcatute of 33 H. 8. cap. 12. any perſon arraigned 
before the lord ſteward for treaſon, murder, manſlaughter, 
or blood- ſned in the king's palace, and ſtanding mute ſhall 


(b) This was the cafe of Stephen 


le Ferreur, who was indicted before 


Juſtices of oyer and terminer pro re- 
reptaments felonum, and upon being 
arraigned mutum ſe tenuit, a jury was 
impannelled ex. icio, who found 
guod mutum fe tenet de mera & ſpon» 
tanea woluntate ſua, & guod loqui 
fete fi welit, and he was thereupon 
put to penance, ad pnam; the record 
was removed by writ of error coram 
rege, Where he pleaded not guilty, 
and was committed to the marſhall 
and afterwards produced the king's 
pardon, Ideo inde quietus. _ 

(c). It appears by the record, that 
it was not upon an arraignment, 
that he ftood mute, for he had fled 
from juſtice and was outlawed, but be- 
ing afterwards taken he was brought 
into court, and demanded why execu- 
tion ſhould not be done upon him in 
purſuange of the outlawry, to this 


he made no anſwer ; but this is not 
a ſtanding mute to the purpoſe in 
hand, as eur author himſelf hath 
ſhewa at the beginning of this chap- 
ter, 

(4) This was not properly a 
ſanding mute, but a claiming the 
benefit of clergy, (which in au- 
tient times was uſually done before 
pleading,) and was of the like nature 
with the caſe of Alan de Beckingbom 
N 20 & 21 Edw. 1. 497% Nan 

o coram rege, Nottingham, art 
I. 43- 4 notis, and the caſe of 
Fobn de Boſco, P. 6 E. a. B. R. Ro. 
2. Eſſex, fee Furt I. p. 180. in nun, 
the reaſon therefore, why the fact 
was inquired of, was the ſame in this 
caſe, as in thoſe, viz. that it might 
be known, pre quali ordinario liberar! 


debeat, whether as a clerk convitt 
or acquit, Jide 2 Co. Inft. P. 633+ 


have 
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have judgment, as if convicted, ſo there is no penance in 
that cale. , | | | 

But upon the ſtatute of 28 H. 8. cap. 15. for commiſ- 
Goners of the admiralty proceeding in maritime felonies, 


ec. there is no ſuch excluſive proviſion, and therefore they 


follow herein the courſe of the common law, fo that any 
perſon indicted for piracy before theſe commiſſioners 
ſtanding mute ſhall have judgment of peine fort & dure. 
T. ) Eliz. Dy. 241. ö. Brooke's caſe, | 

The judgment of peine fort & dure is, as it is recited by 
Stamf. P. C. Lib. I. cap. 60. fol. 1 50. b. & 4 E. 4. 11 6. 
viz. © That he be ſent to the priſon from whence he came, 
« and put into a dark, lower room, and there to be laid 
e naked upon the bare ground upon his back without any 
« clothes or ruſhes under him or to cover him except his 
« privy members, his legs and arms drawn and extended 
<« with cords to the four corners of the room, and upon 
« his body laid as great a weight of iron, as he can bear, 
„and more, And the firſt day he ſhall have three mor- 
« ſels of barley bread without drink, the ſecond day he ſhall 
have three draughts of water, of ſtanding water next the 
« door of the priſon, without bread, and this to be his diet 
* till he die“ (). Vide the entry thereof Raft. Entries 
385. 4. 1 8 * 
This judgment is given for his contempt in refuſing his 
legal trial, and therefore he thereby forfeits his goods, but 
it is no attainder, nor gives any eſcheat or corruption of, 
blood: wide 34 E. 3. Eſcheat 10. Dy. 308. a. 14 E. 4. 
7. . | 

The ſeverity of the judgment is to bring men to put 
themſelves upon their legal trial, and tho ſometimes it 
hath been given and executed, yet for the moſt part men 
bethink themſelves and plead. 

[f-a peer of the realm arraigned upon an indictment of 
telony before his peers refuſes to plead, [he ſhall have] 
this judgment of peine fort & dure. P. 17 Car. 1. caſus di- 
mini Caftlehaven.( f). * 


„) But before they proceed by tying his thumbs together 
to this extremity, it has been with whip cord. Thorely's caſe 
the practice to endeavour Mel. 27. 
io make the priſoner plead (½ State Tr. Vol. I. p. 367. 

bs + And 


4 


319 


320 


HISTORIA PLACITORUM CORONE, 


And a woman ſhall have the ſame judgment if ſhe ſtands 
mute. 2 Co. Inft. 177. ſuper flat. Weſim' 1. cap, 12. Wiſe 
man's caſe there cited. 25 

If a man be indicted of petit larceny and refuſes to 
plead, it feems judgment of peine fort & dure ſhall not be 
given, but the party convict, for he is not to have judg- 
ment of death. 

But if a woman be indicted for ſimple larceny of goods 
under 105. tho ſhe ſhall not die for it, but only be burnt 
in the hand by the ſtatute of 21 Fac. cap. 6. yet if ſhe re. 
fuſes to plead, the judgment of. peine fort & dure ſhall be 
given againſt her, becauſe it may fall out upon the caſe, 
that ſhe hath been burnt in the hand before, and then ſhe | 
is to be executed; and it is but a privilege, as clergy is, | 
which ſhe muſt put herſelf by her defence into a capacity 
of enjoying | | 

If a new felony be made by ad of parliament, tho it 
makes no proviſion touching the penalty of ſtanding mute, : 
yet it is a neceſſary conſequence thereof, tho not ſpecially 
provided for, if it be not ouſted by the ad, that makes it Wil | 

felony ; as clergy is an incident to every new created fe. 
lony, unleſs ſpecially ouſted by act of parliment (*), for Wl « 
they are incidents: vide Dy. 241. b. ly 

And therefore in rape, tho made felony by Meſim' 2. cap. ll 
34. if the party indicted ſtands mute, he ſhall have judg- Wl © 
ment of penance, P. 7 Car. 1. lord Ca/tlehaver's caſe. te 

Tho judgment be given of peine fort & dure, yet if the Wl i 
offenſe laid in the indictment be within clergy, his clergy 
ſnall be allowed him, which appears by the ſtatutes of 2; MW m: 
H. 8. cap. 1. 25 H. 8. cap. 3. and other ſtatutes that ouſt Wi tie 
clergy, where the party ſtands mute, in ſome particular WW is 1 
caſes, and by the books. b | 

III. As for the third general, the neceſſary cautions to 
be uſed in inflicting this ſevere puniſhment are theſe. 
1. Let not the judgment be too haſtily given, let the 
priſoner have not only trina admonitio, but alſo ſome con- 
venient reſpite, poſſibly till the afternoon, to bethink him- 
ſelf, if the arraignment be in the morning; or till the next 
morning, if the arraignment be in the afternoon : and le 


(*) Vide Part Ip. 704. g 
RG: k 
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the judgment itſelf be diſtinctly read to him, that he may 


know his danger before his final refuſal with due admoni- | 


tion not to deſtroy himſelf, 4 E. 4. 11. 6. 

2. Before any judgment final be given, if the priſoner 
ſtands wholly mute and ſays nothing at all, let an inqueſt 
of office be taken to inquire, whether it be ex malitid, or 
ex viſitatione Dei, unleſs he hath ſpoken in court the ſame 
day, vide Raft. Entries title gaol - delivery. 

3. And likewiſe let the judge hear the witneſſes upon 
cath to give a probable teſtimony of his guilt, for tho his 
malicious ſilence carries with it a preſumption of guilt, yet 
it is good to have ſome concurrent teſtimony. 1. In re- 
ſpect of the ſeverity of the judgment. 2. Pecauſe the ſta- 
wte of Weſim 1. cap. 12. de quo infra, ſeems to require it. 

4. If the offenſe laid in the indictment be within clergy, 
tho in ſtrictneſs of law the priſoner ought to pray it, yet 
it is the duty of the judge to allow it, tho not prayed, and 
that as well after judgment pronounced as before, | 


judgment of peine fort & dure is introduced, 


que les felons eſcries, & queux ſont apertement de male fame, & 


ne ſoy voilent mitter en engueſt de felonies, Fog homes met ſur 


cab. ur devant juftices a la ſuit le roy ſoient miſes en lapriſon fort 
ag · dure, come ceux queux refuſent eſtre al; common ley de la 


ſe, terre, mes ceo neſt my a entender pur priſoners, que ſont priſes 
the er {egier ſuſpicion, es 

ergy Some (h) have antiently thought that this act of parlia- 
f 23 went introduced the penance, and therefore they did an- 
t oult WM tiently think it did not extend to an appeal, becauſe that 


1 the ſuit of the party and not the ſuit of the king, de quo 
antrap. 317, 
But it ſeems, that altho this ſtatute is in ſome points di- 


re of ill fame, and not thoſe, who are taken upon a light 
lupicion, and therefore the court before they give this 
udgment ought either by inqueſt of office, or at leaſt by 
xamination of witneſſes to inquire concerning the proba- 


llities of the guilt : vide Stamf. P. C. Lib. II. cap. 60. fol. 


(#) Hanf. P. C. 149. b. Poulton de pace regis 211, b. 
150. 4. 


IV. Concerning the fourth particular, by what law this | 


By the ſtatute of Weſim' 1. cap. 12. Purvieu eſt enſement 


reQive, namely, that it ſhould be applied to thoſe, that 
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150 @. yet this ſtatute doth not originally introduce the 
penance, but it was to be done by the common law, and 
accordingly it is agreed by my lord Cote in his comment 
upon this ſtatute 2 Inf. p. 179. | 
And this appears 1. Becauſe this ſtatute only ſpeaks of 
impriſonment fort & dure, but enacts not the puniſhment 
itſelf by this lingering painful death, therefore the punif- 
ment, as it is thus inflicted, was at common law, and iz by 


force of the common law. 


opinions were, that it extended not to the caſe of an ap- 
peal of felony, yet the law hath conſtantly for many age; 
extended it to an appeal (i), which cannot be by force 
this ſtatute, but by the common law. 

3. The ancients, as Fleta (4), Britton (I) and Horn (u, 
tho they wrote ſince the making of this ſtatute, mention the 
penance without referring of it to this act of Meſin 1. (i 


(i Fel. 37. | 

(#) Lib. I. cap · 24 8 31 

(1) Cap. 4. C23. & cap. 22.4 93. 

(m) Mirror, cap. 1.4 9. 

(=) This ſtatute was made 3 E. 1. 
and tho by the manner of the expreſ- 
Gon it does not ſeem to have introdu- 
ced this penance, but rather ſpeaks of 
it as © thing already known, yet I 
cannot find, tha it is ever taken no- 
tice of in any ancient author, beok- 
caſe, or record before the reign of E. 
t. on the contrary I find ſame inſtan- 
ces in the preceding reign of perſons 
arraigned for fclony ſtanding mute, 
who yet were not put to their penance, 
but had judgment to be hanged : at 
which time it ſeems to have been the 
uſual practice, that if the priſoner 
ſtood wilfully mute, a jury of twelve 
were impannelled ex cis, and if they 
found him gvilty, another jury of 
twenty-four were choſen to examine 
the verdict of the former; and if 
they were of the ſame opinion, the 
priſoner was ſentenced to be hanged. 
Flacita corone ceram juſtic itinerant” in 
comritatũ Warwiceas anne 5 H. 3. 
Kee. 1. 

« „ quæ fſuit uxor Roberti de 
% Boſco, appellat Thoman ſilium Hu- 


qui nullum facit appel lum, ipſa des 


2. Becauſe tho ſome antient 


« berti de marte Roberti viri ſui, & 
% Thomas venit, & quia ipſa habet i- 
« rum Robertum de Verdun nomine, 


« habet vocem appellandi, & ided in- 
« quiratpr veritas per patriam, & N. 
« mas defendit mortem, ſed non valt 
% ponere ſe ſuper patriam, & xii ju- 
6 ratores dicunt, qudd culpabilis & 
« de morte 1113, & xxiv milites, ali 
« priedictis xii, ad hoc electi iden 
« dicunt, & ided ſuſpendatur. 

Catalla Tbomæ xxxiv ſolido & ni 
denarios, unde vicecomes reſponde- 
bit. 

« Thidem in dorſo, ** Thomas dela 
1% Herbe captus per indiftamentum pro 
« furtis & aliis nequitiis & pro recep- 
% tamento venit, & non vult poser 
« ſe ſuper pattiam; & juratores 6 
% cunt ſuper ſacramentum fur 
«« qudd mals credunt eum de tecepu- 


« mento Halbæ Golightly, qui fuit lun 

« cognitus, & poſtea iuſpenſus pl For 
% Caunped am, & de hoc & de all hi. 
« furtis eum mals credunt, & ugh (0 
« mijlites ad hoc electi dicunt iden Ant. 


« quod prædicti xii juratores, & qu 
« latro eſt de ovibus & de averiu 
c aliis rebus, & ideò ſuſpendatur. 
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h- oncerning cler gY how it ' flood at common law, and how ge- 
n 5 nerally at this day. ä 

1 

805 


0 Aving in the former chapter gone through the pleas 2 Hawk. P. 


6% WW: vc tho antiently clergy was prayed and allowed upon —— 


earraignment of the priſoner, yet at this day it is rarely Fofter Tit. 


ae but upon his conviStion or ſtanding mute, and this Clergy, | 
mine, WS. . For the convenience of the court to be aſcertained Dory 2. 
nt Wit of the nature of the crime by the confeſſion or trial Benefit of 


nme priſoner. 2. For the advantage of the priſoner, 08 

n vol bo poſſibly may be acquitted, and ſo need not the benefit 

u clergy : vide Hob. Rep. 288. Searle & Williams. | 
And for the full diſcuſſion of this matter, (which I muſt , peere 
eds ſay is one of the moſt involved and troubleſome ti- Williams. 
zin the law,) 1 ſhall, as near as I can, hold this method, 39 54. 
To conſider ſomewhat in general touching the original | 
d alteration of the privilege of clergy. 2. In what caſes 

s to be allowed, and in what not (a). 3. What per- 

are capable of this privilege, and what not (5). 4. At 

tat time it is to be allowed, and when not (c). 5. The 

ner how it is to be allowed, and who the judge of it (d). 

The conſequences of the praying or allowing of it (e). 

For the firſt of theſe, namely the original and progreſs 

this privilegium clericale. 

Antiently princes and ſtates converted to chriſtianity in 3 Pere 
vur of the clergy, and for their encouragement in their Williams. 
dees and employments, and that they might not be fo 88 

ach intangled in ſuits, did grant to the clergy very boun- 

u privũleges and exemptions, principally of two kinds. 


0 Cap. 45, 46, 47, 48, 49, 50. (6) Cap. 31. (c) Cap. 52. 
f 53. (e) Cap. 54. 
5 I. Ex- 
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1. Exemption of places conſecrated to religious dulie 
trom arreſts for crimes, which was the original of ſandy. 
aries. 2. Exemption of their perſons from criminal pri- 
ceedings in ſome caſes capital before ſecular judges, which 
was the true original of the privileg:um clericale. 

The clergy increaſing in wealth, power, honour, num. 


ber and intereſt, afterwards ſet up for themſelves, and that, 


which they obtained by the favour of princes and ſtates x 
firſt, they now began to claim as their right, and a right 
the bigheſt nature, namely jure divino; and by their canon 
and conſtitutions endeavoured, and (where they met vil 
tame and eaſy princes and ſtates,) obtained vaſt extenſun 
of theſe exemptions. 1. In the perſons concerned, nan 


_ © ly to all that had any kind of ſubordinate miniſtration re 
lative to the church. 2, In the cauſes, exempting as fi 


as they could all cauſes of clergymen, as well civil as cr 


minal, from the juriſdiction of the ſecular power, a 


wholly ſubordinating them immediately and only toth 
eccleſiaſtical juriſdiction, which they ſuppoſed to be loc 
firſt in the pope by divine right and inveſtiture from C 
and from the pope ſhed abroad into all ſubordinate and a 


_ cleſiaſtical juriſdictions, whether ordinary or delegate. 


And by this means they endeavoured and in ſome kin 
doms and for ſome ages obtained, that there was a de 
ſupreme power, or two kingdoms in every kingdom, 
one a regnum eccleſiaſticum, abſolute and independent vpt 
any but the pope over eccleſiaſtical men and cauſes, e 
empt and ſeparate from the ſecular magiſtrate ; the oth 
a regnum ſeculare of the king or civil magiſtrate, which) 
was not ſo abſolute, but that it had ſubordination and { 
jection to this regnum eccleſiaſticum; ſo it was regnun ) 

He that liſts to ſee the whole ſcheme of their claim, 
him read Suarez his large diſcourſe of the monurnenta un 
ſraftica in his opuſcula. | 

But altho the uſurpations of the pope were very 


and obtained much in this kingdom, until the exterm 


tion of his pretended ſupremacy by king H. 8. yet 
claim of the exemption of the clergy totally from ſect 
juriſdiction grew ſo burdenſome and intolerable, ti! 


of 
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as from time to time qualified and abridged by the ci- 
il power, ſometimes by act of parliament taking it away 
n ſome caſes, ſometimes by the interpretation and con- 
rution of the judges, and ſometimes by the contrary 


ad not their authority from their own ſtrength and obli- 
tion, but from the uſages and cuſtoms of the kingdom 
at admitted them, and only ſo far forth as they were ſo 
Imitted. And therefore, | 
I. As to the exemption of the clergy from civil ſuits 
tween party and party only, if upon the diftringas he 
ps returned clericus & beneficiatus non habens laicum fea- 
, proceſs iſſued to the biſhop to bring him in, and in 
pſe of a ſtatute merchant they were by ſpecial acts ex- 
pted from arreſts by capias. But yet they were not ex- 
pt from the juriſdiction of civil courts in civil cauſes, 
t antiently they attempted this alſo in the king's courts 
t with ill ſucceſs, and ſo they never attempted it after, 
| remember. 
M.1& 8 E.1.B. R. Rot. 1 3. Cant. William Faye plaintiff 
rought an action] againſt Guy Mortimer rector of King /lon 
beating him and cutting off his upper lip with a knife, 
defendant pleaded quod ipſe eff clericus, & non debet hic 
pondere, and that was all the anſwer he would give, Et 


oa a querela iſta non tangit vitam & membrum, ſed eſt de gud- 
lle, iP” * "er e/ſione perſonali, nec ipſe vult in curid domini regis 


andere ad querelam i/tam, judgment was given for the 
untiff to recover 100l. damages taxed by the court, 
[the defendant was] committed to gaol, and afterwards 
d twenty marks to the king for a fine (o). 
Il, If they were indicted in caſes criminal but not capi- 
dor wherein they were to loſe life or limb, there privi- 
um clericale was not allowed them, and therefore not in 
iments of treſpaſs, petty larceny, or killing ſe defen- 
6, Stamf. P. C. fol. 124. 4. 
II. If 


thus, ** Willielmus Jene de ex przcepto prædicti Guydo- 
Mgeflon queritur de Guydo- nis ipſum Willielmuminſulta- 
| mortuo mari, reQore ec- verunt, verberaverunt, & 
el de Kyngefton, & Thom4 ** male tracta verunt, ita qu6d 
Furtde Harengton de hoc, 1 de 


ape of the kingdom; for eccleſiaſtical canons never 
und in England farther than they were received, and ſo 


Te record of that caſe ** quod Thomas ſimul cum alis 
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and had him; thereupon it was ordered, that day ſhould hy 
ſhop was to have him there at the day, and in the men 


4 dicunt qudd clerici ſunt, & fine or- * coram rege, vel juſticiariis ſai whe 
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III. If they were indicted of high treaſon, clergy wy 
not allowable, and therefore Hill. 2 H. 4. Rot. 4. B. R. 7a, 
where the biſhop of Carliſie was indicted of high treaſon, 
and inſiſted upon his privilegium clericale, quia eþiſcpy 
unttus, vet this claim was difallowed and he put upon bo 
trial, and convicted (). | 

Yet Hill. 17 E. 2. Rot. 87. in dorſo, Heref. coram ri, 
the biſhop of Hereford indicted of high treaſon for levi 
war againſt the - alledged, that he was epi/copus Herel 
ad voluntatem Dei & ſummi pantificts, and could not anſurr 
abſgue offenſd divind & ſanctæ eccleſiæ. Thereupon the ple 
was adjourned into parliament, where the biſhop anſwere 
as before, and the archbiſhop of Canterbury claimed hin 


given in the king's bench to the biſhop, and the archb 


time a writ iſſued to the ſheriff of Heref. to return twenty 
four to inquire, as if he had pleaded, [quzd venirt fan 
tot & tales, &c. ad inguirendum prout moris eft, Oe. 
quali,-&c.) returnable at the ſame day; the biſhop x 
peared accordingly in the cuſtody of the archbiſhop, a 


« de vita iphus abatur z & dic- © nia, ſcilicet quilibet eorum de c 
« tus Guydo mand ſua propris, & © tum libris, & domino regi demi 
70 o ſuo labium ipfius Wilkel- © ricordis, & committantur gu 
« mij ſuperius abſcidit, unde dicit * pro tranſgreſſione &c. 
« qudd deterioratus eſt & dampnum (#) The reaſon given in the rec 
« habet ad valentiam centum libra- is in theſe words, Quicumque ve, 
« ram ; & inde producit ſetam. Et “ geus domini regis, cvjuſcuns 
« pi Guyde & Thomas veniunt © ftaifls ſeu conditionis, ſpiritw way 
« & dicunt, quòd clerici ſunt, & non “ vel temporalis fuerit, in ter 4 
„ debent bie reſpondere, & ſaxpius © lie pro alti proditiene & cnn 
« que ſiti fi velint reſpondere, ſemper leſe majeſtatis indictetes &, 


« dinariis ſuis nolunt reſpondere. Et ** de arrenatus tenetur, & debe 
« quia querela ifta non tangit vitam legern Angliæ inde reſponder. fiam 
« & membrum, ſed eſt de quidaem Yet in antient times a diff ty an 
« tranſgreflione 22 nec ipſi was made between treaſons, | 
« yolunt in curis domini regis re- were immediately againft the Xt th 
4 ſpondere ad querelam illam, cunſi- ſon, and other treaſons : vii lt ex 
« deratum eſt, quod prædicti G . P- 185, 186, 222. in nolll | en 
e & Thomas de prædicta tran ſgreſſio- the caſe of the biſhop of Here i . 
« ne convincantur, & ſatisfaciant mentioned. 

« prædicto Milian Jeye de damp- | lach | 
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the jury found him guilty, Ides conſiderat eft quod pre- 


lictus epiſcopus tanquam convictus Ac. - remaneat penes præ- 
dium archiepiſcopum ut priùs, Cc. and all his and 


chattels, land and tenements were ſeiſed into the king's 
hands by writ directed to the ſheriff : Upon which it is 


in high treaſon. 2. That notwithſtanding his claim of 
clergy, yet a writ iſſued to ſummon a jury, who: inquired 
whether guilty or not. 3. That upon this plea and this in- 
quiſition, tho he had his clergy, ft was ut clericus conuictus. 

Nota in the parliament of the 1 E. 3. this judgment was 
reverſed for this cauſe, that the juſtices took the inquiſi- 
tion, /icet idem epiſcopus in aliguam ingquiſitionem ſe non poſu- 
ſet. Clauſ. 1 E. 3. Part I. M. 13. ſo that the judgment 
was given upon the inquiſition, and not upon nibil dicit for 


obſervable, 1. That a kind of allowance is made of clergy. 


(ps) The error of this judgment 
confiſted not merely in its being 
given upon an inquifition “ in 
* quam epiſcopus ſe non poſuiſſet 
but becauſe it was given up- 
en an inqueſt “ in quam epiſco- 
pus ſe non poſuiſſet,” after be 
bad been allowed bis clergy, and deli- 
vered to bis erdin For the Placita 
Um of thoſe times ſhew, that it 
vat the conſtant practice for inqueſts 
ex cio to paſs upon clerks plead- 
ing their privilegium clericale, where 
whereof was thus, The clerk upon 
dis arraignment pleaded his privile- 
fiam clericale ; then came the ordina- 
nnd demanded him; then a jury 
tr officio was ſummoned to inquire in- 
lo the truth of the charge z or as it 
u expreſt in this record, © ad inqui- 
" rendum, prout moris eſt, pro quali, 
„kt. (i, 0 nali eidem ordinario 
" liberayi daheat, ) and according to 
lach inqueſt, the clerk was delivered 


clergy was allowable the method 


* pro tali 


ſtanding mute, and therefore erroneous (2). 41 BE 
But afterwards T. 21 E. 3. Rot. 23. Hertford, rex, John 

Gerberge was indicted for a conſtructive treaſon namely 
accroaching royal power, de quo vide ſupra, Part I. cap. 11. 


to the ordinary as acquit or convict. 
Thus are the entries upon the rolls, 
« A. B. indictatus de feloniz, ed quod, 
“ c. & ductus coram rege, & allocu- 
* tus qualiter ſe velit de felonia præ- 
« dicta acquietare, dicit quod cleri- 


« cus eſt, & fine ordinario ſuo non 


« debet bie reſpondere. Et ſuper 
« hoc venit C. D. c. Et petit ipſum 
* tamquam cleticum ib! ber 3 
4 ſed ut ſciatur pro quali eidem ordi- 
« nario liberari debeat, inquiratur rei 
0 veritas per patriam.“ Then a jury 
1% ox officio was ſummoned, by which 
if it was found, © Odd A. B. non 
« eft cul bilis, liberatur ordigario, 
Kc.“ Burt if culpabilis 
« tiberatur ordinario tanquam cleri- 
« cus convictus, ſalve cuſtodiendus, 


4 ſub pena quidecet c.“ PideM. 


20 & 21 F. 1. Rot. 4. in dor 0, J. R. 
Hill. 22 E. 1. Rot. 16. Ibid. Trin. 
30 E. LO Rot. 11. 5. R. Rex. Tru. 
31 E. 3. Rot. 15, Ibid. Rex. 


p. 80. 
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© 4. pro clero, it ſeems that clergy was allowable to him that 


_ clerk, yet the king's courts took that courage to make the ( 


conviò by his own confeſſion, or upon an appeal. Stan 


HISTORIA PLACITORUM CORON. 


p. 80. 138. and thereupon claimed the privilege of clergy, 
Et quia privilegium clericale in hujuſmodi caſu feditionis]. 
cundim legem & conſuetudinem regni hactenus obtentas Q uj. 
tatas non eft allocandum &c. quæſitum eft ab eo ſæpiùs qualiter 
ſe velit acquietare, he ſtill replied, that he was a clerk, 4 
ferens ſe nolle aliam reſponſionem exhibere; and thereupon he 
is committed to the marſhal ad pœnitentiam ſuam ſecundim 
legem & conſuetudinem regni ſubiturum c. 

Nota clergy denied in ſuch a treaſon, yet penance 
awarded, tho the charge was treaſon. | x 

Yet at common law before the ſtatute of 25 E. 3. c. 


was interdicted for counterfeiting coin, or for counter- 
feiting money. B. Clergy 31. But that is altered by the 
ſtatute of 25 E. 3. pro clero. 

IV. If clerks were indicted with theſe clauſes inſdiauuri 
viarum & depopulatores agrorum, clergy was denied them, 
and therefore the act of 4 H. 4. cap. 2. was made to put 
theſe clauſes out of indictments and to allow clergy, if 
they were in the indictment. 

Again, as it was denied in reſpe& of ſome offenſes, ſo 
this privilegium clericale was by the common law abridged 
in reſpeQ of the perſon; for certainly by the canon laws 
Nuns had the exemption from temporal juriſdiction, but 
the privilege of clergy was never allowed them by our 
law: vide flat” 21 Fac. (r). 

Again, tho the ordinary took himſelf to be the judge of 
the allowance of the clergy and of the purgation of the 


" ih, OO I RES "e 


55 
—y 


—- 


ordinary but a miniſter, and themſelves judges of the a- 
lowance and diſallowance of the clergy and purgation. WF" 
21 E. 4. 21. b. 9 E. 4. 28. a. 11 

And ſo the judges of the common law would oftentimes ſtun 
deliver the clerk to the ordinary, but abſque purgatione, 2 oy 
where the clerk is attaint by outlawry or by judgment, o. 


P. C. Lib. II. cap. 49. 3 H. 7. 12. a. 10 E. 3. Coron. 24 
Hob, Rep. 288. Searle & Williams, or if he were a noio- 
rious malefactor, vide 10 E. 3. Coron. 247. or if he be con 
vict by verdi& of counterfeiting the ſeal or coin at com- 


(r) Cap. 28. $6 7. 


mon 
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mon law before the ſtatute of 25 E. 3. Lib. Parl. 18 E. 1. 
Berton's caſe (*), or if he be committed by record to the 
ordinary abſque purgatione. Hob. ubi ſupra. | 
And in theſe cafes, if the ordinary admitted him to his 
purgation, he was fineable for it as a great miſdemeanor, 
and the party delivered by ſuch purgation ſhall be again 


committed to priſon, M. 34 & 35 E. 1. Rot. 59. Kanc. 


B. R. the caſe of Hugh Forſbam delivered by William Teſta, 
and another commiſſionated from the pope (s) ; and the 


entry in ſuch caſes is, liberatur ordinario tanquam cleri- 


cus convictus & utlegatus ad ſalud cuſtodiend” periculo, quod 
incumbit Sc. & inhibitum eſt eidem ordinario, ne ad ali- 
quam purgationem ipſius A. B. procedat domino rege incon- 
ſults, eo quod prædictus A. B. pro feloniis c. utlegatus eft c. 
H. 14. E. 3. B. R. Rot. 19. Rex. Suff. Lond. The caſe 
of John de Hemmyngeſton chaplain. But indeed, if the 
clerk had his clergy and were generally delivered to the 
ordinary, he might admit him to make his purgation, and 
upon ſignification thereof by the ordinary into the chan- 
cery a writ ſhould iſſue to the ſheriff to deliver unto the 
party ſo purged all his goods and chattels ſeiſed into the 
king's hands upon that occaſion, niſi fugam fecerit ea occa- 
fone, F. N. B. 66. a. And all this is to ſhew, that 
whatſoever weight the clergyman laid upon their canons 
and their exemptions from the ſecular juriſdictions, yet 
their canons or conſtitutions, or pretenſions or claims of 


() That caſe was thus: Whilſt 
the temporalties of the archbiſhop 
of Canterbury were in the king's 
bands, two clerks convict of is 


pnſon had been admitted to purga- 
noa, and delivered out of cuſtody 
by maſter Hugh Forſham, „Per 
* mandatum magiſtrorum Vlliel- 
ni Tea, & Geraldi, clericorum 


Stanf. " pipx, adminiſtratorum ſpiritu- 
4 * Jitatis archiepiſcopatis prædicti, 
1. 24%  adique mandato domini regis.” 


bam was breught coram rege, 

od arraigned for the ſaid offenſe ; 
nd the keeper of the gaol was 
9 arraigned for bringing the ſaid 
Vor. II. 


(*) Ryley's Plac. Parl. p. 56. 


lony impriſoned in the archbiſhop's | 


clerks ““ coram præfato Hugone ad 
% purgandum, abſque præcepto 
« domini -regis;” and were both 
convicted by their own confeſſion, 
and committed to the marſhal, 4 Er 
6 poſtea finem fecerunt pro tranſ- 
« greſſione & contemptu præ- 
« dictis.. Afterwards the two 
clerks, who had been delivered by 
ſach purgation, were brought from 
the tower, where they had beea 
impriſoned by the king's writ. 
Et ſeparatim allocuti qualiter de 
« felonia prædictã ſe velint acqui- 
« etare, dicunt qudd clerici ſunt; 


« & liberantur ordinario ſub po- 


«© na, qui decet, &c, 


this 
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this kind were not binding here, nor ſo taken farther than 
either by acts of parliament or the common acceptation of 
the kingdom they were received, and therefore theſe pri. 
vileges received divers alterations and correQions and re- 
ſtrictions by the temporal judges, as the occaſion required. 


CHAP. UM. 


In what offenſes clergy is allowable or nat. 


See h - 2 . . 
Ke 2 OW touching the offenſes wherein clergy is or v 


| the margin allowable, and in what not. | | 
of Ch. There are theſe general cules that have influence in 
XIV. this whole diſcourſe. 
1. That in caſe of high treaſon againſt the king clergy 
was never allowable in this kingdom. 
2. That at common law in all caſes of felony or petit 
treaſon clergy was allowable, excepting two. | 
3- That where the ſtatute makes a new felony, clergy 
is incident thereunto, unleſs it be ſpecially taken away by 
 aQs of parliament ; but where it makes a new treaſon, 
there is no clergy. 
Upon theſe generals much of the ſucceeding buſineß 
of this chapter, and ſome that follow will be built. 
I. As to the firſt of theſe I ſay generally in all caſes oſ 
high treaſon clergy was never allowed. | | 
And this propoſition will be conſidered two ways. l. 
How the common law ſtood before the ſtatute of 25 E. 3. Nut 
Pro clero, and 2. How it ſtood after. : 
The ſtatute of 25 E. 3. . the clergy was made in the Wi 1. 
parliament held in Hill. 25 E. z. which was in the ſame Wl the 
parliament, wherein the . of declaration of 
is made, commonly called The flatute of pur veyance. 
By. this ſtatute = clero cap. 4. it is — & That al 
* manner of clerks, as well ſecular as religious, ng 
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« any treaſons or felonies touching other perſons than the 
« king himſelf or his royal majeſty, ſhall from henceforth 


« without impeachment or delay delivered to the ordina- 
« ries demanding them, and upon this the archbiſhop pro- 
« miſeth, that upon the puniſhment and ſafe keeping of 
« ſuch clerks offenders which ſhall be delivered to the 
« ordinaries, he ſhall thereof make a convenient ordi- 
© nance, whereby they ſhall be ſafely kept and duly pu- 
tc niſhed, ſo that no clerk ſhall take courage to offend 
« for default of correction. : 

At the ſame parliament it was declared what was trea- 
ſon, and among the reſt counterfeiting the great or privy 
ſeal, or the king's coin is declared treaſon, and put in the 
ſame rank with compaſſing the king's death or levying of 
war, and it is thereby enacted, That no other offenſes, 
Was « than what are therein declared, be treaſon till declared 
« by parliament. 


; in Before this ſtatute there were two ſorts of treaſons, that 


concerned the king, one was of a greater note, and ano- 


ergy ther of a leſs note. | | 
Thoſe of the greater note were conſpiring the kings death, 
petit Wi lying of war againſt the king, adhering to his enemies, and 
two others, that are ſince abrogated by the ftatute of 25 
lerg) E. z. which came under the general and obſcure names 
ay by Bi of /edition, and accroaching of royal power. 
zaſon, In any of theſe a party convict had not his clergy at 
common law, this appears by the judgment cited in the 
afine Wi former chapter (a). T. 21 E. 3. B. R. Rot. 23. Rex. 
But there were other treaſons that concerned the king, 
aſes of Bi which were of an inferior note, namely counterfeiting the 
| ſeal, and counterfeiting the coin of theſe, (the latter eſpe- 
s. l. cially,) had only judgment as in caſe of petit treaſon, 
5 E. 3 ¶umely to he drawn and hanged. 


And it ſeems before the ſtatute of 25 E. 3. de proditio- 
in the Wi abus clergy was allowed in both theſe caſes, as appears by 


— ite old book of E. 3. B. R. title Clergy, placito ultimo, and the 
. | (a) p. 327. Gerberge's caſe. 

That d d & judgment 
, which | | 


« ſhall be from henceforth conviR before ſecular judges for | 


« have and enjoy the privilege of holy church, and ſhall be 
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ſtatute of 25 E. 3. at the ſame parliament de proditionibu 


the ſtatute of 25 E. 3. de proditionibus, as well counterfeit- 


us abbatis de Muſſenden (c) pro reſecatione & falſification 
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judgment in parliament of 18 E. 1. in Berton's caſe, who 

being convict for counterfeiting the king's ſeal had his 

clergy, but tradatur erdinario fine purgatione (b). 
But now as to the ſtatute of 25 E. 3. pro clers, and the 


laying them both together in all caſes of treaſon touching 
the king himſelf or his royal majeſty, clergy is wholly ta- 
ken away, and in all other caſes of treaſon or felony cler- 
gy is allowed; and conſequently in murder, robbery, pe- 
tit treaſon clergy is ſettled by this a& of parliament. 

But whatſoever is declared treaſon againſt the king by 


ing the ſeal or the money of the kingdom, as any other 
treaſon therein declared, is wholly exempted from clergy. 
19 H. 6. 47. b. Stamf. P. C. Lib. II. cap. 42. fol. 124. 4. 
M. 31 E. 3. coram rege Rot. 18. Rex. in dorſo, Bucks, ca- 


legalis monetæ, 24 H. 8. Spelman's* Rep. accordant adjuage. 
2 Co. Inſt. 635. 636. ſuper Artic cleri. 

So that at this day in all caſes of high treaſon, whether 
thoſe declared by the ſtatute of 25 E. 3. de proditionibus, 
or any other reaſons newly enacted ſince, the privilege of 
clergy is wholly taken away; and, (which is the ſecond 
propoſition above-mentioned.) - . 

II. In all felonies, that were at common law before the 
ſtatute of 25 E. 3. pro clero, and in all caſes of petit tres- 
ſon, by that ſtatute the privilege of clergy is reſtored and 
ſettled. - | 

And therefore in all ſuch felonies or petit treaſons, which 
were ſuch at the time of the ſtatute of 25 E. 3. cap. 4. pn 
clero clergy is allowable, unleſs in ſuch caſes where it 1s 
taken away by ſubſequent acts of parliament, and ſo ſu 
forth only as the ſame is fo taken away. 

But in what caſes ſubſequent acts of parliament hare 
taken away clergy, where at the time of the ſtatute of :; 
E. 3. it was allowable, ſhall be the buſineſs of the nei 


chapter, 


() Videſuprap. 328. See alſo Part I. p. 185, 186. in wl 
P. 223. in notis. (c) Part I. p. 216. 5 
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But yet there ſeems to be two felonies where clergy was 
not allowable notwithſtanding this act, namely certain acts, 


aitorney give for it in the king's bench about 7 Car. 1. 
viz. 1. Inſidiatio viarum & depopulatio agrorum. 2. Wil- 
ful burning of houſes. 


e 1. Concerning the former of theſe it appears, that in- 


ſadiatꝛres viarum and depopulatores agrorum were ouſted of 


by their clergy notwithſtanding the ſtatute of 25 E. 3. cap. 4. 
u- ro clero. ; 
ner f Rot. Parl. 4 H. 4. u. 30. there was a complaint in par- 
of liament by the archbiſhop of Canterbury and clergy, where- 
. 0, upon it was enacted, that that general clauſe ſhould be left 
8 out in indictments and words of the ſame effect inſerted, 
inn and that notwithſtanding the indictment carried the ſame 


dee. effec, yet benefit of clergy ſhould not be denied, as ap- 

pears at large by the ſtatute of 4 H. 4. cap. 2. | 
ther 2. As touching wilful burning of houſes I have heard, 
ibus, as before, that clergy was not allowable by the common 
ge of BI bw, but of this more fully in the next chapter. 

Now touching ſacrilege, tho ſome later ſtatutes were 
made to ouſt clergy in that crime, yet it ſeems at com- 
mon law or at leaſt after the ſtatute of 25 E. 3. cap. 4. 
pro clero it was allowable, as appears 26 Aſs. 27. where it 
1s agreed by the juſtices, that a perſon indicted of robbing 
a chapel and breaking a church ſhould have his clergy ; but 
it ſeems, it was with this difference, that if the ordinary 
refuſed him, as he might, he ſhould not have his clergy. 
20 E. 2. Coron. 283. Stamf. P. C. 123, 124. but other- 
wiſe the court would allow it him. 26 A/iz, 27. 


Y 3 C H A P. 


that by interpretation of law where hoſtile acts, which was 
the reaſon, that I long ſince heard Mr. Ney then the king's. 
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CHAP. XLVI. 


Where and in what offenſes, that twere capital at comm 
law, clergy is taken =" in part or in all by aft of par- 
liament ſubſequent to 25 E. 3. and firſt, of petit treaſon, 


I Have before declared what capital offenſes were exempt 
from clergy at common law, and how the law ſtood in 
relation thereunto before and by the ſtatute of 25 E. 4, 
and have there ſettled it, that regularly in all capital of- 
fenſes, except treaſons, which touch the king, the offen- 
der is to have the privilege of his clergy, 

But as touching treaſons, that touch the king, by vir- 
tue of the common law and the declaration of that ſtatute 
the benefit or privilege of clergy is not allowable, neither 
is there any ſtatute, that hath altered the law in that point 
of treaſon, but it ſtands ſtill excluded from the privilege 
of clergy. 

Bur .« to petit treaſon and felonies ſubſequent ſtatutes 
have made great alteration as to the point of clergy from 
what was declared by the ſtatute of 25 E. 3. cop. 4. pro 
clero. TY 

The inquiry therefore touching the alterations made by 
ſubſequent ſtatutes in point of petit treaſon and felony 
may be confidered in this method. 

1. What alterations have been made by acts of parlia- 
ment in relation to new felonies made by aQs of parlis- 
ment ſince 25 E. 3. And | 

2. What alterations have been made in ſuch offenſes, 
as were petit treaſon or felony at the time of the making of 


that ſtatute. | 


[. As tothe former of theſe this general rule holds, that 


if an act of parliament makes a felony, and doth not take 
| | a) 


= > 2a A we 
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away clergy in expreſs words, in all thoſe caſes clergy is 
allowable. | $93 O70 
And if it doth make a felony and takes away clergy not 


generally, but in ſuch and ſuch caſes, regularly in other 


caſes clergy is allowable, as it take away clergy in caſe 
the party be convicted by verdict, yet he ſhall have his 
clergy if he ſtands mute. 

But if it enacts generally that it ſhall be felony without 
benefit of clergy, or that he ſhall ſuffer as in caſe of fe- 
lony without benefit of clergy, this excludes it in all cir- 


cumſtances, and to all intents; and becauſe I have before 


in the particular enumeration of felonies by act of parlia- 
ment taken notice all along what are excluded of clergy 
and whatnot, I ſhall diſmiſs that part of the inquiry refer- 
ring myſelf to the ſeverala As of parliament, that enact the 
felonies themſelves; and ſhall proceed to the ſecond part 
of the inquiry. 555 
II. Therefore as to thoſe felonies, that were ſuch at the 


time of the ſtatute of 25 E. 3. cap. 4. pro. clero. 


I ſhall firſt deliver ſome general poſitions, and then pro- 
ceed to the particular felonies themſelves. 

1. Therefore it is certain, that whatſoever petit treaſon 
or felony there was at the time of the making of that ſta- 
tute, it was within the privilege of clergy by force of that 
ſtatute at leaſt, except thoſe two above-mentioned in the 
laſt chapter. | | 

2. That therefore all ſuch petit treaſons and felonies 
are at this day within clergy, unleſs where it is ouſted by 
ſubſequent ſtatutes now in force. 

3- That where any ſtatute ſubſequent to 25 E. 3. cap. 4. 
hath ouſted clergy in any of thoſe felonies, it is only ſo far 
ouſted, and only in ſuch caſes and as to ſuch perſons as 
are expreſly compriſed within ſuch ſtatutes, for in ſaverem 
vitæ & privilegii clericalis ſuch ſtatutes are conſtrued lite- 
rally and ſtrictly. 


And therefore, if clergy be ouſted as to the principal, it 


1s not ouſted as to the acceſſary; if as to the acceſſary be- 
fere, it is not extended to the acoeſſary after ; if where the 
Y 4 priſoner 
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priſoner is con vict by verdiQ, it holds not as to a convic- 
tion by confeſſion, nor as to an attainder by outlawry, nor 
to a ſtanding mute, as we ſhall ſee in the ſubſequent in- 
ſtances. 

4. That in all caſes, where a ſubſequent act of parlia- 
ment ouſteth clergy in caſe of any felony, the indictment 


muſt preciſely bring the party within the caſe of the ſta- 


tute, otherwiſe, altho poſſibly: the fact itſelf be within the 
ſtatute, and it may alſo appear upon the evidence, yet if it 


be not ſo alledged in the indiAment, the party, tho con- 


vict, ſhall have his clergy. Stamf. P. C. fol. 130. a. Dy. 
99. 4. 183. 5. 224. b. 261. a. | 

5. Altho the caſe be ſo laid in the indiQment, that it 
comes within the ſtatute to exempt the priſoner from cler- 
gy, yet if upon the evidence it falls out, that tho it be a 


feleny, yet it is not ſo qualified, as laid in the indiQ- 


ment, the jury ought to find him guilty of the felony ſim- 
Ply, but not as to the manner laid in the indictment, (as 
or inſtance guilty of the felony, but not of the robbery, 
or not of the breaking of the houſe,) and thereupon the 
priſoner ſhall be admitted. to his clergy ; and this is com- 
monly done. | 
And now I come to the particular offenſes, wherein 
clergy 1s taken away from ſuch felonies, where by the 
common law and the ſtatute of 25 E. 3. cap. 4. it was al- 
lowable. 
And thoſe offenſes are theſe that follow. | 
1. Petit treaſon. 2. Murder. 3. Manſlaughter. 4. 
Rape. 5. Robbery. 6. Burglary. 9. Larceny of ſe- 
veral kinds and degrees. 
And I ſhall now purſue them in the ſame order, as they 
are ſet down. | 
Firſt, Petit treaſon, as the ſervant killing his maſter, U. 
It is plain, that after the ſtatute of 25 E. 3, cap. 4. cler- 
gy was to be allowed until 12 H. 7. cap. 7. & 23 H.8. 
cap. 1. 9 
The firſt ſtatute, that ouſted clergy generally in petit 
treaſon, was that of 12 H. 7. cap. 7. which yet extended 
but to conviction or attainder, and only to the principal 
not to the acceſſary, , 
J 
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By the ſtatute of 23 H. 8. cap. I. it is enacted, That 
« no perſon, which ſhall be found guilty after the laws of 
« the land for any manner of petit treaſon, or wilful mur- 
« der of malice prepenſed, or for robbing any churches, 
« chapels, or other holy places, or for robbing any perſon 
« or perſons in their dwelling houſe or dwelling place, the 
« owner or dweller of the ſame houſe, his wife, children, 
« or ſervants then being within, and put in fear or dread 
e by the ſame, or for robbing any perſon or perſons in or 
* near the highways, or for wilful burning of any dwelling 
« houſes or barns, wherein any corn or grain ſhall happen 
* to be, nor any perſon found guilty of any abetment, 
« procurement, helping, maintaining or counſelling of or 
to any ſuch petit treaſons, murders or felonies ſhall from 
« henceforth be admitted to the benefit of clergy, except 
« clerks in holy orders, viz. in the order of ſubdeacon or i, 
« above ; and that ſuch perſons in orders convict of thoſe - = 
as ( offenſes ſhall be delivered to the ordinary, but ſhall-re- 


„ main in priſon without purgation, unleſs he become ie 
he WF" bound by recogniſance before the king's juſtices, where | 
m- be was convict, with two ſufficient ſureties for his good 'F 
behaviour. | f s 
ein « Perſons attaint by judgment upon confeſſion, out- E 
the WF lawry, or verdi& admitted to clergy to remain in priſon a 
al- WE vithout purgation. | 3 
* Clerks convia, and upon their clergy allowed deli- in 
vered to the ordinary may be degraded, and then ſent Ls 
ino the king's bench by the ordinary to receive judg- bt 
e- ment upon their conviction, and the juſtices having the [4 
record before them ſhall give judgment upon ſuch con- 1 
they viction, as if he had not had clergy. 4 
This act, tho temporary, was continued by the ſtatute 5 
e H. 8. cap. 1. and made perpetual by 32 H. 8. cap. 3. 
cler- Wd by the ſame act perſons in orders are put into the ſame 
H. 9 


dition, as other perſons not in orders, notwithſtanding 
us ſtatute of 23 H. 8. cap. 1. or 25 H. 8. cap. 3. 
This ſtatute of 23 H. 8. as to all theſe crimes extended 


principals and acceſſaries before the fat, but not to 
ſlaries after, 


But 
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. 
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« ſaid ſtatute of 23 H. 8. and thereupon arraigned do 


& found guilty according to the laws of the land. 


jf he had been arraigned for the robberies or burglaries 


32 H. 8. cap. 3. made perpetual. 
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But yet it extended to exclude principals and acceſſaries 
before, only in caſe where they were found guilty after due 
courſe of law, viz. by verdi& or confeſſion, 22 and ex. 
tended not to ſtanding mute, &c. And therefore by the 
ſtatute of 25 H. 8. cap. 3. It is enacted, That 
«© perſon, that ſhall be indicted of petit treaſon, wilful 
«© burning of houſes, murder, robbery, or burglary, or 
© other felony according to the tenor or meaning of the 


* ſtand mute of malice ot froward mind, or challenge pe- 
« remptorily above the number of twenty, or do not an- 
& ſwer directly to the indictment and felony, whereof he 
tc ſhall be arraigned, ſhall be excluded from clergy in like 
& manner, as if he had pleaded to the offenſe and bee 


And provides, That if any perſon be indicted in: 
« foreign county for ſtealing of goods in another county, 
* and be found guilty, ſtands mute, challenges abore 
te twenty peremptorily, or will not directly anſwer, be 
4 ſhall be excluded from clergy as he ſhould have been, 


« jn the ſame ſhire where they were done, if by examins- 
« tion it ſhall appear to the juſtices, that had he been ir 
« dicted and arraigned in the county where the burg 
« was done, he ſhould have been excluded from his cler 
« gy by the ſaid ſtatute, had he been found guilty there. 

This ſtatute was but temporary, becauſe bottomed upot 
the ſtatute of 23 H. 8. cap. 1. that was but temporary 
but by the ſtatute of 28 H. 8. cap. 1. was continued ti 
the laſt day of the next parliament, and by the ſtatute 


But hitherto in this caſe of petit treaſon, (and indee 
generally in all theſe caſes of the ſtatute of 23 H. 8.) the 
were theſe defects. 

1. That as to the principal the ſtatute of 23 H. 8. 4 
1. did extend to appeals, as well as indictments for the« 
fenſes deſcribed in that ſtatute, and if they were out 
guilty by verdi& or confeſſion, the appellee and 1 | 
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before were excluded of clergy, but the ſtatute of 25 H. 8. 
cap. 3. extended only to inditments, and therefore an 


caſes of the ſtatute of 25 H. 8. cap. 3. Again, | 
2. Neither of theſe ſtatutes extend, where the party is 
outlawed for theſe crimes. 
3. As the law was then taken, challenging above twenty 
had been a conviction, or at leaſt had put the party to his 
ance; but thatI may obſerye it once for all, now that 


BY SHS ES 98 


tute of 25 H. 8. and other ſtatutes hereafter mentioned im- 
ports nothing as to the point of clergy, for his challenge 


is over-ruled and he put upon the jury, as hath been be- 
deen WY fore obſerved (). | 


But becauſe the ſtatute of 1 2 P. & M. cap. 10. in 
in caſe of petit treaſon reſtores the peremptory challenge of 
ant, thirty-five, it ſhould ſeem, that if he challenge peremp- 


be 


bore BY torily above thirty-five, he ſhall have the benefit of his 


r, eB clergy, for it is now become caſus omiſſus. 
And therefore by the ſtatute of 4 & 5 P. M. cap. 4. 


larie « If any ſhould malitiouſly command, hire or counſel any 


* to commit petit treaſon, wilful murder, or to do any 
* robbery in any dwelling houſe or houſes, or to do any 
* robbery in or near the highway, or to burn any dwel- 
* ling houſe or any part thereof, or any barn then having 
* any corn or grain in the ſame, then every ſuch offender, 
' 1. Being outlawed for the ſame, or 2. Arraigned and 
' found guilty by order of law, or 3. Otherwiſe lawfully 
* conviQ or attaint of the ſame, or 4. Who ſhall ſtand 
mute of malice or froward mind, or 5. Shall peremp- 
* torily challenge above twenty perſons, or 6, Will not 
directly anſwer, is ouſted of his clergy. R 
But nota, every indictment to ouſt the acceſſary befor 
bis clergy muſt run malities?, otherwiſe he ſhall have 
us clergy. 2 Eliz. Dy. 183. . | 
But now by the ſtatute of E. 6. cap. 12. it is enacted, 
That no perſon, that hath been, or ſhall be in due form 
of law attaint or convit of murder of malice prepenſed, 


(*) f. 270. 
| 5 & Or 


appellee ſtanding mute, Sc. was to have his clergy in the 


clauſe of challenging above twenty mentioned in the ſta- 


Cid Gl Lac 
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„ houſe, where the ſame breaking ſhall be committed, 


„ lonious ſtealing of horſes, geldings or mares, or of fel. 
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« or of poiſoning of malice prepenſed, or breaking 
* houſe by day or by night, any perſon being then in the 


* and thereby put in fear or dread, or of or for robbing 
any perſon or-perſons in or near the highway, or for fe 
* nious taking goods out of any pariſh church or other 
church or chapel, or being indicted or appealed of any of 
< the ſaid offenſes, and thereupon found guilty by twelre 
*© men, or ſhall confeſs the ſame upon his or their arraign. 
* ment, or will not anſwer directly according to the law 
« of this realm, or ſhall ſtand wilfully or of malice mute, 
© ſhall be admitted to have the privilege of clergy ot 
* ſanQuuary, but ſhall be put from the ſame, and that a 
« - perſons in all other caſes of felony, other than ſuch a 
are before-mentioned, which ſhall be arraigned or found 
* guilty upon their arraignment, or ſhall not confeſs the 
« ſame, or ſtand mute, or will not directly anſwer, ſhal 
* have or enjoy the benefit of clergy and ſanQuary, 2 
„ they might have had before the 24th of April 1 H.. 

This ſtatute does not reſtore clergy to the principal i 
caſe of petit treaſon, but leaves the law in relation there- 
unto, as it ſtood before, and upon the ſtatutes of 23 & 2; 
H. 8. tho here be no word of petit treaſon, for if the op 
nion of J/alſhand my lord Dyer M. 6 7 Eliz. Dy. 235.0 
be law, viz. that a general pardon of all offenſes excel 
murder, doth not except petit treaſon, and ſo petit treaſot 
comes not within the expreſſion of felony, then the clauſe 
that in all other caſes of felony clergy ſhall he allowed, dot 
not extend to allow clergy in petit treaſon. 

But if that opinion be not law (a), (as I think it is not 
then the excluſion of clergy from murder. by this ſtatut 
excludes it alſo in petit treaſon. 

But if it did not, yet it does not reſtore clergy in 
treaſon to the principal (b), where found guilty or attain 


(a) Vide ſupra Part I. cap. but the ſcope of our auths 
29 f 378, argument plainly ſhews he ! 
() The words here in the . tended to have wrote [d 
original MS. are [takes not -reflore. | 
eway clergy from the principal, ] 8 


/ 
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becauſe before 1 H. 8. clergy was taken away in petit 
7 WY treaſon from the principal by 12 H. 7. cap. 7. 
he Again, by the ſtatute of 5 & 6 E. 6. cap. 10. taking no- 
d, WH tice, that by the act of 1 E. 6. the act of 25 H. 8. cap. 3. 
ny touching robbers and burglars arraigned in a foreign coun- 
fe. ty, and ouſting them of clergy by examination ſtands re- 
lo. pealed, whereby offenders were much emboldened, it is 
her enacted, That the ſaid act made in the 25th year of 
y of Bi © King H. 8. touching the putting ſuch offenders from 
eve their clergy, [and every article, clauſe and ſentence con- 
ion- “ tained in the ſame touching clergy] ſhall from hence- 
law WR © forth touching ſuch offenſes from henceforth to be com- 


wie, “ mitted or done ſtand, remain, and be in full ſtrength 


y of i © and virtue in ſuch manner, as it did before the making 
at 1 i © of the ſaid act in the ſaid firſt year of King E. 6. any 
chu clauſe, article or ſentence compriſed in the ſaid act of 
found “ 1 E. 6. to the contrary thereof notwithſtanding. _ 
s the Now upon this act of 5 E. 6. cap. 10. it hath been taken, 
dual that not only the clauſe of the act of 25 H. 8. cap. 3. 
ry, i touching foreign felonies ouſted of clergy upon examina- 
tion, but the whole act of 25 H. 8. cap. 3. is re- enacted, 
and upon that account wilful burning ſtands by virtue of 
that act ouſted of clergy, becauſe ouſted of clergy by 23 
@25 H. 8. tho no mention be made thereof in the ſtatute 
of E. 6. and accordingly reſolved 11 Co. Rep. 33. Alex- 
ander Poulter's caſe, de quo infra. 

Upon the whole matter it ſeems plain, that at this day 
n relation to petit treaſon the law ſtands thus. 

1. The principal convict by verdict or confeſſion is 
ouſted of clergy by 23 H. 8. cap. 1. both in appeals and 
ndiments. . | 
2. The principal ſtanding mute, or not directly anſwer- 
dy is ouſted of clergy by 25 H. 8. cap. 3. in caſes of in- 
ment, but not in caſe of an appeal; and the ſtatute of 
E. 6. cap. 12. doth not alter the caſe as to the principal 
| petit treaſon. 

3. Yet I ſee no proviſion to ouſt clergy of a clerk at- 
unt of treaſon by outlawry, but that he may claim 
' clergy and be delivered to the ordinary, as a clerk at- 
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taint without purgation, for this is not provided for, as it 
ſeems by theſe ſtatutes. | 
| | 4- But in my opinion the ſtatute of 1 E. 6. cap. 12. tz. 
king away clergy from perſons attaint, as well as fron 
perſons convi of murder doth extend to petit* treaſon, 
which is in truth murder, and confequently a perſon out. 
lawed of petit treaſon, tho not by the ſtatute of 23 or 2, 
H. 8. yet by the ſtatute of 1 E. 6. is exempt from clergy 
under the name of wilful murder (c). 

And the NY & 5 P. & M. cap. 4. taking awy 
clergy from the acceſlary before in cafe of petit treaſon, 
where attainted by outlawry, had committed a great piece 
of abſurdity in putting the acceſſary in a worſe caſe tha 
the principal, unleſs the law had been taken, that the fl. 
tute of 1 E. 6. cap. 12. had taken it away from the prin- 
cipal in the like caſe of outlawry, which is an attainder 
in law. . 

5. As to the acceſſary before the fact, he is ouſted of 
clergy in all the caſes before mentioned by the ſtatute « 
4 © 5 P. M. cap. 4. and fo the law ſtands at this day, 
but it muſt be laid malttiost. 2 Eliz. Dy. 183. 6. 

6. But the acceſſary after the fact hath his clergy in il 
caſes in petit treaſon, for no ſtatute takes it from him. 

T have been the longer in this, becauſe it was neceſſ 
to take notice of the ſeries of all the ſtatutes, and to diſu 
tangle them, and it will ſerve for the briefer collection 
what follows in other caſes. 


(c) If this ſtatute be con- only where the party is cot 
ſtrued to take away clergy viQ by verdict or confeſſi 
from petit treaſon, it takes it but alſo where he will not u 
away, as well in caſe of an ap- ſwer directly, or ſhall fla 
peal, as of an inditment, not wilfully mute. 
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CHAP. XLVIL 


Concerning the alteration made by ſeveral ſtatutes in caſes of 


murder, manſlaughter, rape, and wilful burning / 
houſes or barns with corn. 


II Shall briefly conſider how the privilege of clergy See the re- 
ſtands as to murder, and therein. ferences in 
1. At the common law, and by the ſtatute of 25 E. 3. OE 8 
cad. 4. clergy was to be allowed as well in murder, as any XLIV. 
other felony. ante. 


2. Tho there were ſome particular ſtatutes, that in par- 
ticular caſes took away clergy in caſe of heinous mur- 
(*), yet the firſt general law, that took away clergy 
i the caſe of wilful murder ex malitid precogitatd generally 
rs 23 H. 8. cap. 1. which extended only to a conviction 
yy verdict or confeſſion, and included acceſſaries before, 
id extended to appeals, as well as indictments. | 
3- The ſtatute of 25 H. 8. cap. 4. extended only to in- 
itments but not to appeals; to principals and not to ac- 
laries before or after. | 
4- But the ſtatute of 1 E. 6. cap. 12. took away clergy 
om principals in murder in all caſes, viz. conviction by 
dict or confeſſion, attainder by outlawry or otherwiſe, 

ling mute, or not direaly anſwering (a), but this ſta- 
te of 1 E. 6. extended not to acceſlaries, 


(*) Vide 12 H. 5. cap. 7. 4. ment of death is to follow in 
|. 6. cap, 2. 22 H. 8. cap. 9. that caſe, but only the chal- 
(a) This ſtatute omits the lenge is to be over- ruled, wide 
ſe of challenging above ſupra p. 270. U — aq cap. 48. 
enty, but this our author however this omiſſion is ſuppli- 
als unneceſſary to be inſeri - ed by 3 & 4 W. &. M. cap. 9. 
, becauſe ſince 22 H. 8; cap. as to indictments. 

neither penance nor judg- 
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5. By the ſtatute of 4 & 5 P. & M. cap 4. all that 
ſhall malitiouſly command, hire, or counſel any to com- 
mit any wilful murder are ouſteg of clergy in all caſes. 

6. But acceſſaries to murderers after the fact have their 
clergy in all caſes. | | 

So that the principal ſtands at this day ouſted of clergy 
in all caſes, and the acceſſary before is alſo ouſted of clergy 
in all caſes, but the acceſſary aſter is in no caſe ouſted of 
clergy. P | 
But it muſt be remembered, that the party indiQed muf 
be brought within the very letter of the ſtatute. 

If the Indictment be felonice & ex malitid ſud precogitati 
interfecit, yet he ſhall have his clergy, becauſe there wants 
the word murdravit. Dy. 261. a. | 

So if it be felonice interfecit & murdravit, and ſays not 
ex malitid ſua præcogitatd, it is but an indigment of man- 
ſlaughter, and the priſoner ſhall have his clergy. 

So if a man be indicted, as acceſſary before, viz. quid 
præcepit, and ſays not malitio;z? præcepit. P. 2 Eliz. B.. 
183. 6. | | 

II. As to manſlaughter, regularly in all caſes the perſon i | 
indicted or appealed ought to be admitted to his clergy. 

But if . B. and C. be indicted ſpecially upon the ſ.a- ! 
tute of 1 Jac. cap. 8. ſetting forth, (as the indictment mult) k 
% That A. felonicè pupugit & percuſſit D. not having any !! 
« weapon drawn, nor having ſtricken firſt, and that B. a 
% and C. were preſent, aiding and abetting,” tho A. B. 
and C. are all principals in manſlaughter at common lau, ft: 
yet A. only, that gave the ſtroke, ſhall be ouſted of hu 
clergy. H. 23 Car. 1. B. R. Page's caſe. (b). 


And therefore it ſeems in that caſe, if it be found, that "" 

A. gave not the ſtroke, but B. and that A. and C. were '* 

_ aiding and abetting, not only A. and C. that gave not i 

ſtroke ſhall have their clergy, but alſo B. becauſe, tho . 
caſe of B. is within the ftatute, yet as to him the indid 

ment brings him not within the ſtatute, and ſo differs frc 1 


the caſe of a general indictment of murder, where tho i 
be laid, that A. gave the ſtroke, and B. was preſent, ai 


(b) Styl, 86. | 
| 1 


HISTORIA PLACITORUM CORONA. 
ing and abetting, yet if upon the evidence it appears, that 
B. gave the ſtroke, and A. was abetting, c. both ſhall 


be convict of murder, for both are equally murderers, and 
the indictment is true as to both, ud ex n jou We 


cogitat4 interfecerunt & murdraviruont (*). 


By the ſtatute of 1 Fac. cap. 8. clergy is ouſted as to 
him that ſo ſtabs upon any conviction by verdict, confeſ- 
ſion or otherwiſe, and that as well in caſe of an appeal as 


of an indictment; but it extends not to ſtanding mute or 


not directly anſwering, for there is no conviQtion in that 
caſe, and fo it ſeems as to an outlawry (c). 

III. As to rape, by the ſtatute of 18 Elrz: cap. 9. If any 
man be convi@ thereof by verdi or confeſſion, or be out- 
lawed for the ſame, he is excluded of clergy, but this act 
extends not to a ſtanding mute or not direMly anſwering, 
for this is caſus omiſſus (d), and he ſhall have his dergy 
11 Co. Rep. 35. b. Poulter's cafe. 

But at this day in all caſes challenging above twenty 
makes nothing either for or againſt clergy, for the party 
ſhall not be put to his penance nor be convict thereupon, 
but only his challenge ſhall be over-ruled and he put upon 
his trial, as hath been before obſerved (+), and therefore 
the clauſe in the act of parliament ouſting clergy, where 
he challengeth above twenty, or the not mentioning of 
that clauſe makes nothing at this day one way or another 
s to the point of clergy. 

But neither acceſſaries before or after are upon this ſta- 
tute exempt from the privilege of clergy. 

IV. As to the caſe of wilful burning. 

It ſtands now a ſettled point, that if the principal deco 
ni by verdict or confeſſion, or ſtands mute, of will not di- 
realy anſwer, he ſhall not have his clergy, this is the point 
reſolved 11 Cv. Rep. 35. a. Ponlber's caſe, and the conſtant 
practice is, and always hath been accordingly. 


but not in an appeal. 
(4) But this is provided for 
le) But in all theſe caſes the in caſe of an indictment by 3 
offender is excluded from & 4 V. & M. cap. 9. 
clergy by 3 & 4 V. & M. (+) p. 50. 


Vol. II. 2 | And 


Ur 2. 292. 1 Salk. cap. 6. upon an jadiRinenit, ; 
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the general concluding clauſe of that ſtatute reſtored to the 


of 5 6 E. 6. cap. 10. the ſtatute of 25 H. 8, cap. 3. 


And the ſtatute of 4 U 5 P. & M. cap. 4. ſtrongly 
proves the law to be fo, for clergy is taken away from the 
acceſſary before, and it were a ſtrange overſight, if an a& 
of parliament ſhould exempt the acceſlary from clergy in 
this caſe, and yet the principal ſhould have the benefit of 
Ms > Bats tb 1740 | 

That which cauſed the doubt was the ſtatute of 1 E. 6. 
cap. 12, where it enumerates all the offenſes, which were 
then to be exetnpt from clergy, and mentions not the caſe 
of wilful burning, and enacts, That in all other caſes of 
& felony the offenders ſhall have clergy, as they ſhould 
«© have had before 1 H. 8,” and the firſt ſtatute that to BW 
away. clergy from wilful burning of houſes or barns with Wl 
corn was a ſtatute made after 1 H. 8. viz. 23 H. 8. ch. 
1. & 25 H. 8.-cap. 3. _— 3 FEE ſ 

There have been three anſwers given hereunto (*), viz. Ne 

1. That this was a felony, that even by the common 
law before 1 H. 8. was exempt from clergy, being an act oi 
hoſtility, and this I remember was given by Ney attorney 
general about 8 Car. 1. but poſſibly this may be doubtful 
as to the fact, whether at common law clergy were not al- 
lowable upon this offenſe, and if it were not, yet it is 4 
greater doubt, whether that law were not altered by the 
act of 25 E. 3. cap. 4. pro clero, wherein clergy was ſettled 
in all caſes, except treaſons or felonies, that touch the 
king or his royal dignity. 

2. Others have agreed, that clergy was taken away in 
theſe caſes of wilful burning by the ſtatutes of 23 H.8, 
cap. 1. and 25 H. 8. cap. 3. and conſequently this offenſe 
not being enumerated in the ſtatute of 1 E. 6. cap. 12. ish 


benefit of clergy : But then they think, that by the ſtatute 


wholly revived, and conſequently now the repeal of the et- 
emption of clergy in caſe of wilful burning is repealed by 
the. revival of the ſtatute of 25 H. 8. cap. 3. by the ſubſe 
quent ſtatute of 5 & 6 E. 6. cap. 10. and thereby exemptic 
from clergy in caſe of wilful burning is again eſtabliſhed 


(%) Vide Part I. p. 570, Ec. 
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But this hath in it many difficulties. 1. It ſeems by the 
whole ſcope of the preamble and the ſtrict penning of the 
body of the act of 5 & 6 E. 6. cap. 10. that that act re- 
ive only ſo much of the act of 25 H. 8. cap. 3. as con- 
cerns the ouſting of felons of their clergy upon examina- 
tion, where robberies or burglaries were committed in 
foreign counties. 2. Again, the ſtatute of 25 H. 8. took 
away clergy from wilful burning, only in caſes of indict- 
ment, and that only where the priſoner ſtands mute, an- 
ſwers not directly, or challengeth above twenty, but the 
ouſting of clergy in caſe of appeals, as well as indictments 
upon conviction by verdict or confeſſion ſtood purely upon 
the ſtatute of 23 H. 8. cap. 1, which is no where revived 
a5 to the point in queſtion, and yet that is the caſe, that 


convict, 
3. Therefore the laſt and I think the ſureſt anſwer as to 


dis difficulty is, that the ſtatute of 3 & 4 P. & M. cap. 4. 
ney king away clergy in all caſes from him that malitiouſſy 
dul rommands, hires, or counſels the wilful burning of any 


Iwelling-houſe or barn with corn, in all caſes of conviction, 
ttainder, ſtanding mute, outlawry, peremptory challenge 
if above twenty, or not directly anſwering, doth by neceſ- 
ry conſequence take away clergy in all theſe cafes from 
e principal offender in ſuch wilful burni 

But qudcungue vid datd the law ſtands ſettled, that 725 19 


ay in taken away in all caſes from the principal in wilful 
H. 8. ning of a dwelling-houſe or a barn with corn, quod 
Men WWF | 1 Co. Rep. Alexander Poulter's caſe per tatum. 
„h nd therefore I can by no means think, that outlawry 
to the the principal in this offenſe is within the privilege of 
ature 2), for the acceſſary even in that inſtance is aps 
. 3- e) clergy by 4 & 5 P. & M. cop. 4 


os 2 touching the acceſſary by the — of 4 & 5 
V. cap. 4. they that ſhall malitiouſly command, 


) The MS. has it [is ſub jed to] but both the fatute and 
lenſe require it ſhould be [is exempt from.] 


2 2 hire, 


muſt moſt ordinarily. occur, namely, where the party is 
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hire, or counſel this fact, vis. acceſſaries before, are ex- 


empt from the benefit of clergy in all caſes; 
: mo acceſſaries after are within the benefit of clergy in 
all caſes. | | 


c H A P. XLVII 


Concerning clergy in robbery from the houſe, or robbery 


from the perſon. 
| | 
7 
c 
OBBERY is of two kinds, from the perſon, an 
from the houſe of another. 
Firft, Robbery from the perſon is a violent aſſault upon 4 
the perſon, and felonious and violent taking away bu ot 
goods putting him in fear. la 
The principal in cafe of robbery in or near the high-l 14 
way is ouſted of his clergy, viz. | WW; 
1. By the ſtatute of 23 H. 8. cap. 1. Where he | 
% convicted by verdict or confeſſion, whether it be in « rg 
« appeal or an inditment. wor 
2. By the ſtatute of 25 H. 8. cap, 3. In an ind 
e ment, where the party ſtands mute, will not dire jc ; 
& anſwer, or challengeth above twenty. | OY 
And in caſe the robbery were in or near the highway 8 ne, 
the county of. A. and he carries the goods into the coun 
of B. and there be indicted of larceny, and upon exam + 
tion it appears it was ſuch a robbery in the county of Wb ; © 
that had he been indicted in the county of A. he ſhi A c 
have been ouſted of his clergy by the ſtatute of 23 H oo 
cap. 1. the juſtices of the county of B. ſhall ouſt him - d 
his clergy in the county of B. whether he be convict (a) 


ſtands mute, challenges above twenty, or anſwers not“ 
realy. | 


* 
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And tho this clauſe be repealed by the ſtatute i E. 6. 
cap. 12. it is again revived by 5 & 6 E. 6. cap. 10. and 


H. 8. cap. 1. 8 | 

But 9 not to any felony, where clergy is ouſted 
by any ſtatute after 23 H. 8. Co. P. C. cap. 50. Pp. 115. 
Stamf. P. C. fol. 128. a. ( fo 55 

If A. commits a robbery near the highway in the county 
of B. and takes away but to the value of 6d. yet if indicted 
for robbery in the _—_ of B. he ſhall have judgment of 
death without benefit of clergy, but if he carries thoſe 
goods into the county of C. there is.indited and pleads, 
and the jury find him guilty to the value of 64. tho-upon 
the evidence it appears that it was a robbery. im the county 
of B. yet he fhall not have judgment of death, becauſe as 
it now ſtands, it is but petit larceny (a), where the priſoner 
1s not to have his clergy but to be whipt, and the exami- 
nation given by the ſtatute of 25 H. 8. is only to ouſt 
clergy, where demandable. MA. 31 Eliz. Moore's Rep. n. 


and 739. P. 550. | on 

If a man be indicted for a robbery: in vid regid (+) or in 
upon WY alta vid, or in alt4 vid regid, and be convict, he ſhall be 
J WR ouſted of his clergy by the ſtatute of 23 H. 8: but if it be 


laid to be in vid regid pedefiri ducente de London ad Iſlington, 
tho he be convict, yet he ſhall have his clergy; adjudged 
33 H. 8. Moore's Rep. n. 1 6. Pp. 5. 

But in that caſe it might have been laid prope altam viam 
iam, and he ſhould have been ouſt of his clergy, for the 
words of the ſtatute are in or near the highway. 

If a man be robbed upon the river Thames, or other pub- 
le river within the body of 'a county, this is a robbery 
upon the king's highway, and may be ſo laid in the indict- 
ment, and the party ſhall be ouſted of his clergy upon theſe 


* Vide Part I. p. $18. But (1) According to what our 
h;& 4W. & M. capg. the author ſays Part I. 5. 535, if 
lite clauſe is enaQed as to all the indiQtment be laid only in 
felonies, wherein cler y was wid reg this will not be ſuf- 
_ by thator any iter ſta- ficient to ouſt clergy, 

e . | | 


(s) Vide Part I. p. 536. | 
Z 3 ſtatutes 


ſtands now in force as to all robberies, where the party, if 
convict, is to be ouſted of his clergy by the ſtatute of 23 
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HISTORIA PLACITORUM CORON#. 
ſtatutes, and ſo it was agreed in Hide's caſe at Newgate, M. 
23 Car. 2. for the public ſtreams are highways, and there- 


fore they are called hault fireames le roy () 


But this ſtatute of 25 H. 8. extends not to ſtanding 
mute, or not directly anſwering in an n but only in. 
an indictment, and therefore, 
3. The ſtatute of 1 E. 6. cap. 12. x6" ſuch robbery o 
clergy as well in an appeal as indictment, where the offen- 
der ſtands mute, or will not directly anſwer. 
But mentions nothing of challenging peremptorily above 
twenty, neither need it, for, as hath been ſaid (+), he ſhall 
be only put from his challenge, and the jury ſhall be 
charged to paſs upon him, and no conviction or peine fort 
dure ſhall enſue upon his 1 challenging 
above twenty, as the law now ſtands 
But whereas Stamf. Lib. II. cap. 42. fol. 129. 6. affirms, 
4“ That upon all theſe ſtatutes, and in all the caſes men- 
& tioned in them there are two caſes, wherein the offender 
c in murder, robbery, c. ſhall have his clergy, namely, 
“ where the offender is outlawed, or convict by battle,” it 
is not true of the former, for outlawry is an attainder, and 
tho 23 H. 8. & 25 H. 8. ſpeak neither of outlawry nor at- 
tainder, yet the ſtatute of 1 E. 6. cap. 12. ſaith, if any per- BW © 
ſon be. attaint or convi of murder, &c. he ſhall be ouſted . 
_ of clergy. t 
And the ſame law it is, if the appellee of relies van 


quiſhed in appeal, for he is thereby convict, and the ſti-¶ v 
tute doth not mention only a conviction by twelve men, Wil ty 
but any perſon in 4 form 4 law atiaint or convicted / th 
murder, &c. | th 
And thus far concerning n 
As touching acceſſaries by malitious commanding, h. co. 
ring or counſelling any ſuch robbery, they are ouſted o I 
clergy by 4 & 5 P. M. cap. 4. in all caſes, namely being Wi tis 
convict, ſtanding mute, not un anſwering, o or out- in f 
lawed, &c. ſnc 
But acceſlaries after have the benefit of clergy in all in a 
caſes. | valu 
| low 
(% Vide Part 1. pb. 536. (+) Supra, p. 270. of c 


Second), 
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Secondly,” e a amen the ha = 


rſon. 
P” This rider ile into theſe "aa Pr "eg | 
1. Robbing in the dwelling houſe, the an his wiſe 
1 or family in the houſe and put in fear. 
2. Robbing in the dwelling houſe, any perjn Srv in 
| the houſe and put in fear, 
1 3- Robbing in the houſe or tent, the owner, this wife, or 
ſervants being in the houſe, tho not being put in fear. 
e 4. Robbing a houſe, and no perſon being therein. 
ll As to theſe in their order.. 
I. Robbing any perſon in his dwelling houſe. or. 3 


* 


ling place, the owner or dweller, his wife, children, or ſer- 


de 
rt 
ng vants being within the ſame and put in w_—_ or dread by 
the ſame. 
m, By the anne of 23 H. 8. cap. 1. as well in an appeal as 
en- an indictment, the principal and acceſſary before the fact 
der are ouſted of. clergy in two caſes, namely, 
ly, 1. If convict by verdict. 2. If convict by wakes. 
? it By the ſtatute of 25 H. 8. cap. 3. there is farther provi- 
and ſion made, but only in caſe of inditment, not of appeal, 
- and only againſt the principal, but not the acceſſary before 
per- or after, vix. 1. If the principal ſtands mute of malice or 
ſted e froward mind. 2. If he challenges above twenty peremp. 
torily, 3. If he will not directly anſwer. 


1 There is farther proviſion made for ouſting of clergy, 
 (ta- WY where robbers of houſes car 7 the goods into another coun- 
arceny, if upon examination 


men, Wl ty and be there indicted of 
ed of they ſhould be ouſted of clergy, had they been indicted in 
the firſt county ; but, as hath been before obſerved, 

1. This ouſting of clergy by examination in a foreign 
„ h- county refers only to ſuch robbery, as by the ſtatute of 23 
As.. 1. is ouſted of clergy, namely, where the owner, 
his wife, children, or ſervants are then in the houſe and put 
in fear, not to ſuch robberies, as by acts of parliament made 
ſnce are put out of clergy. 2. In caſe of an arraignment 
in a foreign county, if the goods prove to be but of the 
value of 12d. here is no clergy to be demanded or al- 
owed, being but petit larceny, and therefore no ouſting 
of dergy by examination. 
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Dorothy Cole () was indicted in Suſſex for ſtealing. goods, 
upon the evidence it appeared, that ſhe broke a houſe in 
Kent, and brought the goods into Suſſex, the jury found the 
goods to be of the value but of 4 5s. yet in as much as there 
was no putting in fear of the owner, his wife, or family, 
ſhe was to have the benefit of the ſtatute of 21 Fac. and 
could not be ouſted of it by examination, for tho by the - 
ſtatute 39 Eli. cap. 15. clergy were taken away, yet the 
taking away of clergy upon examination in a foreign coun- 
+ ty extends only to robberies where clergy is taken away 
| by 23 H. 8. but if it had been with a putting in fear, ſo 
| that in caſe of a man he ſhould have been ouſted of his 
clergy, it deſerves conſideration, whether the woman, if 
under 105. ſhould have been ouſted of the benefit of the 
ſtatute of 21 Fac. cap. 6. by examination, tho originally 
| it were a burglary and robbery. Sed de hoc infra. 
* But theſe ſtatutes did not extend to any ſuch 
where 1. There was no putting in fear. 2. Where the 
owner, his wife, children or ſervants were not in the houſe, 
but only a ſtranger were there and put in fear. 3. Neither 
did they extend to one attaint by outlawry or battle. 4 
The ſtatute of 25 H. 8. extended not to 
As to acceſſaries before the fact, by the ſtatute of 4 U 
s P.& M. cap. 4. it is enacted, That if any ſhall com- 
% mand, hire, or counſel any perſon to do any robbery in 
* any dwelling houſe or houſes, they ſhall be excluded 
 ©& from clergy in all caſes, vis. convict, outlawed, ſtand- 
6 ing mute, &c, | 
Upon this ſtatute theſe things are obſervable. 
1. It requires an actual robbing, vis. taking away ſome 
goods; a bare breaking of the houſe is not ſufficient. 
2. It extends to a robbing, without mentioning put in 


* — 
” * 
re 


3 It extends to outlawry, which 23 or 25 H. 8. ex. 
- tends not to. | 
4. It extends to appeals as well as indictments; but 27 


ceſſary after are in no caſe excluded from clergy. 


) Vide Part I. p. 5 18. | 
(*) | P. 51 Il Bib 
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Il. Robbing of any perſon by day or night, -any perſon 
being then in the ſame houſe, and put in fear or dread 
thereby. | 3 | 

By he ſtatute of 1 E. 6. cap. 12. clergy is taken away 
in all caſes, vis. if he be attaint by outlawry or otherwiſe, 
convict by verdict, confeſſion, or wager of battle, ' ſtands 
mute, or will not direQly anſwer: And this as well in ap- 


peals as indiQtments. | | 
It is true, it mentions not peremptory challenge of above 
| twenty, neither is it material for the reaſon before given. 
0 But this ſtatute, tho it ſpeaks generally of breaking a 


ouſe by day or by night, hath had this conſtruction al- 
ays allowed, vis. | 

If the breaking of the houſe be in the night, then it 
muſt be ſuch a breaking as amounts to burglary, vis. 
ith an intention to commit a. felony, and then it ouſts 
lergy, if it be with a putting in fear. | 


If it be a breaking the houſe in the day-time, then it 


aſe, Wuſt be alſo ſuch a breaking, as hath an actual robbery 
her Wheined with it, and then if there be a putting in fear alſo, ' 


ie clergy is ouſted in all the caſes mentioned in this ſta- 


te. | WIE le; 

But in both theſe caſes there muſt be a putting in fear, 
herwiſe this ſtature ouſts not clergy. | 

This ſtatute therefore hath made theſe additions to the 
atutes of 23 & 25 H. 8. vis. 1. It exempts burglary from 
gy, tho there be no robbery, if there be a putting in 
2. If there be a burglary inthe night, or robbery in 
e day committed in the houſe, and any ſtranger be then 
the houſe and put in fear, it excludes from clergy, tho 
de not the owner or any of his family. 3- It excludes 
e principal from clergy in caſes, where he is not exclud- 
| by either of the two former ſtatutes (5). 

But again on the other ſide, it reſtores clergy to the ac- 
lar / before the fact, tho convict by verdi& or confeſſion, 
l repeals ſo much of the ſtatute of 23 H. 8. as excludes 


0 Viz. in caſe of attainder by outlawry, and alſo in caſe 
landing mute, or not directly anſwering in an appeal. 
| the 


acceſſary before from clergy. But as hath been ſaid, 
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owner or dweller of the ſame houſe, his wife, children or 


ler or owner, his wife or children then and there being ſhall 


prædictd, for it countervails a robbery within this ſtatute. 


this ſtatute, for here is no breaking of the houſe. 
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the ſtatute off 4 & 5 P. & M. cap. 4. takes off the clergy 
again from acceſſaries where there is a robbery and z 
putting in fear, but not where there is only a burglary 
with a putting in fear, but without robbery ; but acce{. 
ſaries after in all caſes have their clergy. 

HI. If any perſon be found guilty of robbing any perſon 
in any part of his dwelling houſe or dwelling place, the 


ſervants then being within the ſame, or in any other plac 
within the precinct of the ſame houſe or place, ſuch offen 
der ſhall not be admitted to his clergy, whether ſuch dye 


be ſleeping or waking. 5 & 6 E.6. cap. g. 

And the ſame proviſion is made for excluding clergy, 
where a perſon ſhall commit a robbery in a booth or tent 
in any fair or market, the owner, his wife, children or ſer- 
vant being then in the ſame booth ſleeping or waking. 

Upon this a& we are to obſerve, 

1. There muſt be an actual breaking of the houſe, ſud 
a breaking as would make a burglary if committed in the 
night, and the indictment muſt tun fregit & intravit d 
mum manſionalem J. S. prefato J. S. uxore & liberis ſuis in 
dem domo exiſtent, and ſuch a breaking of the houſe mult be 
proved in evidence: vide ſupra, Lib. I. cap. 44. p. 522. 

2. The alleging of ſuch a breaking of the houſe is (uf 
ficient to bring him within the ſtatute to ouſt him of hi 
clergy, if it be proved, tho it be not alleged by the wa 
of robbery, viz. violentir & a perſona, but only e dm 


It the ſervant ſteals goods out of his maſter's houſe 
the day or night, the maſter, his wife and children bein 
in the houſe, the ſervant is not to be ouſted of clergy 


lf the ſervant unlatcheth a door, or turns a key in a doc 
in the houſe and ſteals goods out ot that room, tho if he ha 
been a ſtranger, that had not to do in the houſe, he ſhoui 
hereupon be ouſted of his clergy, yet it ſeems to me ! 


ſervant ſhall not be thereupon ouſted of his clergy, | 
: q 4 . p 5 1 
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the opening the door in this manner is within his truſt and 


+ ſo no breaking of the houſe, nor robbery within this act, 
ary WY and the ſame law ſeems to be upon the ſtatute of 39 Elia. 
cel- | 


ron WY or inward, (as for the purpoſe a cloſet ſtudy, or counting- 
the houſe,) and ſteals goods, this is a robbery and breaking 
nor WM the houſe within this ſtatute, as alſo within the ſtatute of 
lace i zo Eliz. for ſuch a breaking, tho by a ſervant in the 


Ren night, would make burglary, for ſuch an opening is not 


wel vithin his truſt. | 
ſhall 3. But there muſt not only be a breaking of the houſe, 


the owner, his wife, children or ſervants being within the 


ergy, ame, but there muſt be alſo a felonious taking of the 
tem goods out of the houſe to exclude clergy by this ſtatute. 
t ſer- 4. But a bare felonious taking of goods out of the 
houſe, whether by night or day without ſuch a breaking, 
23 would make burglary, if done in the night, excludes 
not from clergy within this ſtatute. 

5. This ſtatute both as to robbery in dwelling houſes or 


dren, ſervants or ſervant be then within the houſe; ſo that 
the being of a ſtranger in the houſe excludes not clergy no 
more than upon the ſtatute of 23 H. 8. cap. 1. Stamf. P. C. 
1. 129. b. | 


he wa bund guilty, viz. either by verdict or confeſſion, and not to 
2 don(ioutlawry, ſtanding mute, or not directly anſwering, there- 
ein all theſe caſes the offender fhall have his clergy (c). 
7. It extends to an appeal, as well as indictment. 
5. It doth not exclude acceſſaries neither after nor be- 
re from clergy. 


Neither doth the ſtatute of 4 & 5 P. & M. cap. 4. ex- 


if he halhWonmitted, and any perſon within the houſe put in fear. 
e ſnouſſ do tat upon this ſtatute all acceſſaries to the felony de- 
me bed by this ſtatute are to have their clergy. 


J But by 3 & 4 V. & M. cap. 9. clergy is taken away in 


ele caſes alſo, 


| 


15. | 
Bur if the ſervant breaks open a door, whether outward © 


booths requires, that the dweller or owner, his wife, chil- | 


6. It extends to no other caſe, but where the party is 


d to acceſſaries in this caſe, but only where robbery is 


IV. 
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in the day- time, no perſon being in the houſe. 


IV. Robbing from the houſe goods to the value of ;, 


By the ſtatute of 39 Eliz. cap. 1 5. it is enacted, . That 

« if any perſon be found guilty by verdi&, confeſſion, ot 
tt otherwiſe for the felonious taking away in the day-time 
of any money, goods or chattels of the value of 5 4. 0 
% upwards in any dwelling houſe or houſes, or any part 
« thereof, or in any outhouſe belonging or uſed with the 
* ſaid dwelling houſe, altho no perſons ſhall be in the ſaid 
* houſe or outhouſe at the time of the felony committed, 
* ſuch perſons ſhall be excluded from their clergy. 
1. Altho this ſtatute ſpeaks only of felonious taking in 
the body or purview, yet inaſmuch as in the preamble it 
ſpeaks of robbery of houſes, a bare taking of goods out of: 
houſe, no body therein, without an actual breaking of the 
houſe, ſuch as would make burglary were it in the night, 
is not ſuch a taking out of the houſe, as excludes from cler- 
gy, and thus it hath conſtantly obtained in practice again 
the opinion in Popham's Reports 84. Bayne's caſe (d). 

2. The indictment muſt run according to the ſtatute, vis 
quod tempore diurns, ſcilicet inter horas &c. domum manſunu- 
lem J. S. fregit & intravit nulla perſond in eddem dimo tun 
exiſtente, & ibidem Sc. in eadem domo inventa adtunc E ih 
dem felonice furatus fuit, cepit & aſportavit, for breaking 
the houſe in the day without taking goods is no felony 
11 Co. Rep. 36. a. b. Poulter's caſe. 

And if upon the evidence it falls out, that it was in the 
night, or that any perſon was in the houſe at the time, o 
that he ſtole, but broke not the houſe, he ſhall be fount 
guilty of a ſimple felony and have his clergy, but not guil 
ty according to the ſtatute (2). 


(4) This caſe therefore was 
not eſteemed to be law, Kel. 
68. but now by 10 11 i 

. cap. 23. clergy is taken 
_ Hom all, 8 ſhall by 
night or day privately and ſe- 
loniouſly ſteal to the value of 


5. in any ſhop, ware-houſe, 
coach-houſe, or ſtable, or by. 
12 An. cap. 7. to the value of 


40 5. in any dwelling houſec 
outhouſe thereto belongu thi 
altho it be not broken, nor a " 
perſon therein. 

(e) But theſe caſes are no 
provided againſt by 10 U oy 
. z. F. 12 Ann. above-ml 
tioned, Vide Part I. 5. 5 p. 
in nobis. | 
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. But there needs not either in this caſe, or upon the ſta- 

tute of 5 & 6 E. 6. above-mentioned be a formal mention 

hat of a robbery, as is uſed in an indictment for robbery from 
Or the perſon, for fregit domum imports it. 

me It takes away clergy only from the principal, and that 

or only where the perſon is convict by verdi&, confeſſion, or 

part 


otherwiſe, and therefore excludes not clergy, where the 


the party ſtands mute, or is outlawed (J, or will not directly 
ud 


ned, 7s caſe. 
4. If a man breaks the houſe in the day- time with intent 


ein WY to ſteal, but ſteals nothing, this is no felony, but otherwiſe 
ble it in caſe of breaking the houſe in the night with intent te. 


; of WM fical, this is burglary 11 Co. Rep. 31. b. Poulter's caſe. 
f the If a man enters by the doors or windows open and ſteals 
night, s, this excludes not clergy upon this ſtatute, nor u 
” MR of 5 6 E. 6. * 9. for it muſt be e590 
20 to make a robbery within either of theſe ſtatutes, as 
would make a burglary, were it in the night; it muſt be 
e, vn. fregit & intravit. 
And therefore the conſtant uſe at Newgate is, and always 
hath been upon theſe ſtatutes, that if a man enters the 
doors being open, and breaks open a cheſt and ſteals goods 
to the value of 5 s. this ſhall not ouſt him of his clergy 
vithin this ſtatute, or the ſtatute of 5&6 E. 6. c. 9. (g). 
But if a man enters an houſe the outward doors being 
open, and when he is in the houſe, breaks open, or unlocks 
ime, o or unlatcheth an inward door and ſteals goods out of the 
room to the value of 5 s. he ſhall be ouſted of his clergy 
upon this ſtatute, the ſame being done in the day-time no 
body being in the houſe ; or if he ſteals goods of any value 
out of that inward room ſo opened by day or by night, the 
owner of the houſe, his wife children, or ſervants being in 
tte houſe, he ſhall be ouſted of his clergy, being indicted 
pon the ſtatute of 5 & 6 E. 6. cap. g. | 


s are 10 
009! 
ove-me 


I. ). 9 


Theſe caſes are ſince comfort, aid, abet, aſſiſt, coun- 
aken in by 3 & 4 V. & M. ſel, hire, or command. 


*4lloiaken away trom all who 524, 527, & Kel. 69. 


anſwer, nor from the acceſſary. 11 Co. Rep. 36. b. Poul- 


«p.9. by which ſtatute clergy (pg) Vide Part I. p. 523, 


T. 16. 
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T. 16 Car. 2. Simpſon's caſe (h) at Cambridge aſliſes. { 
being indicted upon the ſtatute of 39 Eliz. it was found by 
ſpecial verdict, that A. breaking into the houſe by day, no 
in the houſe, and, breaking open a chamber. 
door and a cheſt, took out goods to the value of 5 5. and laid 
them on the floor, and before he could carry them out of 
the houſe was taken : By the advice of all the judges of 
England he was ouſted of his clergy upon this ſtatute, for 
the taking them out of the cheſt was felony, and the ſta- 
tute doth not alter the felony, but excludes from clergy, 
if it were done in the houſe, and of the value of 58. and 
none in the houſe. | 

Trin. 13 Car. 1. Evans & Finch (i) were, indicted for 
that they tempore diurno, vix. circa horam 12. did break d- 
mum manſionalem Hugonis Audley in the [nner-Templ; 
London, nulla perſona in eadem domo exiſtente, and ſtole 
thence 40s. Upon a ſpecial verdi& found in this caſe, 
theſe points were reſolved. 

1. That a chamber in an inn of court is domus manſina- 
lis within this ſtatute. | 

2. That if no body were in the chamber at the time, 
tho others were in other chambers of the temple, yet this 
was a breaking of the domus manſionalis Hugonis Audley 
nulla perſond in eadem domo exiſtente, and maintains the in- 


dictment. | 
3. Becauſe only one of the perſons indifted did adu- 


ally enter the chamber and took out the money, vis. 
Evans, and the other ſtood without upon the ladder and 
received it, Evans was excluded his clergy, and the other 


about the cheft or trenk ſeems to 


(b) According to this ftate of the 
caſe here was « breaking not only of 
a cheſt, but alſo of a chamber door, 
which is on all hands agreed to be 
an act ſufficient to make a robbery 
within the ſtatute, and ſo the diffi- 
culty removed, which ariſes from 
this caſe, as ſtated above, Part 


I. p. 524 & 527, and indeed 


as that caſe is reported in Xe- 
b. 31. and in bec libro Part 


cf 508. and p. 526. the queſtion 


have been only with relation to the - 
king away, whether the taking good 
out of a cheſt and laying them on 
the floor without carrying them out 
of the chamber was a raking away ot 
ſealing within the ſtatute, and 10 
whether it was a robbery, for if it 
were a ftealing, that would be clear 
by breaking open the chamber door. 

(i) Cre. Car, 473. vide Port |. 5. 
527. 556. 


who 


4 who ſtood upon the lgdder and received the money had 
| is CIergy- | | 
by | And bly the ſame law may be upon the ſtatute of 5 
i? 6 E. 6. cap. 9. that he only that enters the houſe in the 
ig a-ime without putting in fear, and actually takes the. 
wh FO ſhall be excluded from clergy, and thoſe, that ſtand 
8 without the houſe and are preſent and abetting, tho all 
principals, yet ſhall have their clergy, for I can ſee no 
f. lifference in the caſes; quære tamen (Y). | 
But if it were a burglary, then as well thoſe without, 
ol hat were preſent and aſſiſting, as thoſe within, ſhall be ex- 
cluded from clergy by the general words of the ſtatute of 
for BY 18 Eli. cap. 7. they that commit any manner of burglary ; 
** and the like in rape and in murder. 
| And ſo I do take it without any difficulty, if A. B. & C. 


* come to commit a robbery upon the perſon of a man, and 
caſe, “, only takes the money from the perſon, and B. and C. 


re preſent and aſſiſting, or if they break a houſe in the 
aj-time and commit a robbery in the houſe putting in 
kar, tho A. only enters the houſe, and B. and C. watch 
thout, they ſhall be all excluded from clergy, for they 
ue all robbers. | 
And if it ſhould be otherwiſe, this great abſurdity would 
low, that B. and C. that are preſent, aiding and aſſiſt- 
g in the robber y, ſhould have a greater privilege, where 
ey are preſent and ſo principals in the felony, than they 
ould have had, if they had been abſent, and only acceſ- 
nes before the fact, in which caſe the ſtatute of 4 & 5 P. 
M. cap. 4. excludes them from clergy in all caſes. 


(i) This doubt is now at an end, for by 3 £9 4 of W. £7 
cap. 9. clergy is excluded from all aiders, abettors, Cc. 


CHAT 
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onthe mew Urglaries may be of two kinds. 1. Simple burglary, 


ferences in 


_ gn that hath robbery or theft joined with it. 
. XLIV. 


no perſon is in the houſe, which yet taketh not away 


takes away clergy from the principal, in all caſes, vis! 
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® / 


CHAP. XLIX. 


Concerning elergy in burglary. 


that hath no robbery joined with it. 2. Burglan, 


I. The former of theſe is, when a man in the night- 
time breaks and enters a houſe to the intent to commit 
robbery, theft, or other felony. : 

And this, as it had the benefit of clergy by the comma 
law and by the ſtatute of 25 E. 3. cap. 4. pro clero, ſoit 
was not ouſted of clergy neither by the ſtatute of 23 H. 
nor the ſtatute of 25 H. 8. but the firſt ſtatute that ouſte 
clergy in burglary was 1 E. 6. cap. 12. 

'This ſimple burglary is again of two kinds. 1. When 
any perſon is in the houſe and put in fear or dread. 
Where no perſon is put in fear or dread, as poſſibly whe 


offenſe of burglary. Popham's Rep. 42. per omnes juftio 
rios Angliæ, or if any perſon being in the houſe, yet 
ſleeping and perceives not the burglary till the next mor 
ing, Sc. - 

1. In the fir/t of theſe caſes of ſimple burglary, name 
with putting in fear or dread, the ſtatute of 1 E. 6. cap. 


attaint by outlawry or otherwiſe, or convict, or ſtand 
mute, or not directly anſwering, as appears by the (av a. 
itſelf, and the interpretation made of it. Stamf P, Wu 
fol. 126. a. 11 Co. Rep. Poulter's caſe. | 
But clergy is not taken away from acceſſaries befor: 
after by this or any other ſtatute, for as to the ſtatute 
4& 5 P.& A. tho it takes away clergy from thole,! 
malitiouſly command, or hire, or counſel any perſon to 


any robbery in any dwelling houſe, yet unlels ther 
| robbe 
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robbery in the dwelling hauſe, as well as a burglary, it 
takes not away clergy from the acceſlary hefore:(a), nor at 
all from the acceflary after. 

2. As to the ſacond kind of ſimple burglary without put- 
ting in fear, the ſtatute of 18 liz. cap. 7. generally takes 
away clergy from all perſons that ſhall.commit any man- 
ner of burglary in three caſes. I. If he be outlawed for 
it. 2. If he ſhall be found guilty of it by verdict, or 3. 
If upon his arraignment he ſhall confeſs it. | 

But in all other caſes of ſtanding mute, or not directly 
lary, anſwering he is to have his clergy (). | 
ary, And therefore, if a man be generally indicted of bur- 

glary without -purſuing the ſtatute of .1 £.,6.-cap. Ia. viz. 
night- without alleging in the indiQment, that the owner, his 
mit 2 wife, children or ſervant were in the houſe and put in fear, 

the priſoner ſtanding mute, or not directly anſwering ſhall 
mmol have his clergy, (namely, where the indictment is gene- 
tal,) notwithſtanding the ſtatute of 18 EIA. cap. 7. 

But the acceſſaries as well before as after are within pri- 
vilege of clergy, for neither this nor any other ſtatute hath 
excluded them (a). 

II. But now as to burglary joined with larceny or rob- 
ad. bery in the dwelling houſe, this again is of two kinds, ei- 
y whe ther with putting an fear, or without putting in fear. 

lf with putting in fear, then by the ſtatute of 23 H. 8. 
= 4. 1. 25 H. 8. cap. 3, the owner or dweller, his wife, 
e, Jet: children, or ſervants being within the houſe and put in 


ot mog fear, the offender is ouſted of his clergy, not upon the ac- 


count of the burglary ſimply conſidered, but upon the ac- 
, name count of the robbery, if the party be found guilty by ver- 


+ A or confeſſion, or ſtands mute, or will not directly an- 
L. wer. 0 


But by the ſtatute of 1 E. 6. cap. 12. he is excluded 
he (1a from clergy in all caſes, if any perſon were in the houſe 
nf. P. put in fear. 


(a) But by 3 U 4. . AH. (=) By the: aid ſtatute of 3 
(ap. 9. clergy is taken away & 4 V. & M. clergy is taken 


at, mute, or not directly anſwer- 


ing. 
Vol, II. | A a : And 


from the acceſſary before the away alſo in caſes of ſtanding 
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And altho as to the acceſſaries before, the ſtatute of . 
6. cap. 12. reſtores clergy unto them, yet by the ſtatute of 
4& 5 P. & M. cap. 4. clergy is in this caſe taken aw;y 
from acceſſaries before the fact, viz. counſellors, or com. 
manders to do any robbery in a manſion-houſe are ouſted 
of clergy in all caſes. 

But if it were a burglary joined with robbery of good; 
out of the houſe, whether the party were put in fear or 
not, the principal is ouſted of clergy by the ſtatute of 15 
Eliz. cap. 7. upon the ſingle account of the offenſe of bur. 
glary, (if the offender be outlawed or convict by verdid 
or confeſſion,) for that ſtatute as to the point of clergy i; 
not at all concerned as to the robbery, but ſingly upon the 
account of burglary the clergy is ouſted, tho he be acqui 
of the robbery or larceny. 8 

But then as to the acceſſaries be fore the fact it is conſ- 
derable, whether in burglary joined with robbery without 
putting in fear the acceſſary ſhall be ouſted of clergy by 

the ſtatute of 4 & 5; P. & M. cap. 4. it ſeems to me tobe 
with this difference. | 

If the principal be indied upon the ſtatute of 5 U 
E. 6. cap. g. ſpecially, ſetting forth, that the offender fl 
nice & burglarittr fregit domum J. S. prædicto J. S. um 


ſtole the goods in the ſame houſe, then the acceſſaty i 
ſuch an indictment ſhall be arraigned and tried, and if cor 
viged ſhall be ouſted of his clergy by force of the ſtatut 
of 4 & 5P.& AM. cap. 4. | 
But if in that caſe the principal be convict of the by 
glary, but acquit of the robbery, the acceſſary ſhall hi 
his clergy, for the ſtatute of 4 & 5 P. & M. doth note 
clude the acceſſary from clergy, but where there ws 
robbery. | 
And again, if the principal be indicted generally of b 
glary and robbery without forming the indictment eiii of 
upon 23 H. 8. of putting in fear, or upon the ſtatute e ft. 
&& 6 E. 6. the owner, his wife or children being in! 
houſe, tho the principal be convicted and ouſted of 


c 
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clergy by the ſtatute of 18 Eliz. yet the acceſſary ſhall 
have his clergy, altho here were a robbery. committed in 
the dwelliug houſe, and ſo within the ſtatute of 4 F 5 P. 
i M. cap. 4- and the reaſons are apparent. 
1. Becauſe the principal is not ouſted of his clergy. in 

reſpe& of the robbery, for that not being laid according 
to either of the ſtatutes of 23 H. 8. or 5 & 6 E. 6. if 
there were no burglary in the caſe, he ſhould have had his 
clergy, and he is ouſted of his clergy merely upon the ac- 
count of the burglary by the ſtatute of 18 Eliz. cap. 7. 
and not of the robbery, becauſe not laid purſuant to ei- 
ther of theſe ſtatutes of 23 H. 8. 5& 6 E. 6. and the 
ſtatute of 4 & 5 P. & M. ouſts the acceſſary of clergy in 
relation to the robbery in the dwelling houſe, and not in 
relation to the burglary. _ | | 

2. Becauſe the ſtatute of 4 & 5 P. £9 M. cannot at all 
have any reſpect to the ſtatute of 18 Eliz. which was made 
twenty years after, and at the time of the ſtatute of the 
queen neither ſimple burglary, nor burglary. joined. with 
robbery had ouſted the principal of clergys unleſs the rob- 
bery were put ſuant to the ſtatutes of 23 H. 8. or 5&6E, 
6. which is not laid in the indictment purſuant to either, 
and therefore the acceſſary could not be ouſted of clergy 
by 4 & 5 P.E9 M. in this caſe, when if the principal him- 
ſelf had been indicted of burglary and. robbery generally, 
he ſhould have had his clergy both as to the burglary and 
as to the robbery ; ſo that upon a general indictment of 
the principal of burglary and robbery in the houſe, the ac- 
ceſſary can in no ſort be excluded of clergy, unleſs the 
principal be ſpecially indicted of the robbery purſuant to 
the ſtatute of 23 H. 8. the owner, his wife or children being 
in the houſe and put in fear, or according to the ſtatute of 
586 E. 6. cap. . the owner, his wife or ſervants being in 
the houſe, for tho the principal upon a general indictment 
of burglary and robbery may be ouſted of his clergy by the 
ſtatute of 18 Eliz. if found guilty of the burglary, yet he 
cannot be ouſted of his clergy upon the account of the 
ſobbery, becauſe not particularly laid according to the 
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old ſtatutes, and conſequently he nnn in that 


caſe have his clergy (5). - 
But in all caſes acceſſaries _ muſt have their clergy 


CWB, 


Concerning clergy in ſimple larceny and other fulmics 


See the re- I Come now to conſider of ſome other kinds of felonies, 
ferencesin ,F wherein clergy is taken away, and eſpecially in larce- 


the m 
of ch. 


vin es of ſeveral kinds. 


XLIV, 1. Stealing of horfes. 2. Sacrilege. 3. Taking from 


the perſon clam & ſecret?. 4. — robbing their ma- 
ſters. 5. Taking clothes off from facks. 6. Stealing 
'king”: s ſtores. 7. Taking away women againſt their will 
8. I ſhall conſider of piracies and robberies upon the ſez. 
9. Concerning clergy of priſoners arraigned before the 
ſte ward and'marſhal. 

I. By the ſtatute of 1 Z. 6. cap. 12. the felonious ſteal- 
a 75 horſes, mares or geldings is put from the privileg: 
0 erg y 

1 the perſon be attairited. 2. Os convitt by verdid 
or eotkellen 3. Or ſtands mute. 4. Or will not diredly 
anſwer. This n effect enaQted before by 37 H. 8. ah 
8. but it was neceſſary to be re- enacted here, becauſe 
otherwiſe the general clauſe in the act of 1 E. 6, cop. 10. 
reſtoring clergy in all eaſes where they had it before i 
8. had reſtored clergy 1 in this caſe. 


% But as to this point the taken away from the acceſſu 
law is now altered, for by 3 before in all | caſes of burglar): 


& 4 W.&9 M. cap. . clergy is 
| There 
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There aroſe a doubt, whether, if there were one horſe, 


mare, or gelding ſtolen, the offender ſhould have had 


clergy ; and the reafon of the doubt was not ſingly, be- 


cauſe the ſtatute of 1 E. 6. was in the plural number, 
horſes, mares, or geldings, for then it might as well have 
been a doubt, whether upon the ſtatute of 23 H. 8. cap. 1. 
he, that had wilfully burned one houſe, ſhould not have 
had his clergy, becauſe the words of that ſtatute are in the 
plural number dwellang houſes or barns ; and fo for robbing 
any churches or chapels. 5 


But the reaſon that made that ſeruple was, becauſe the 


ſtatute of 37 H. 8. cap. 8. was expreſly penned in the ſin - 


gular number, 1f any man de fleal any horſe, mare or filly : 


and then this ſtatute of 1 E. 6. thus varying the number, 


and yet expreſly repealing all other excluſions of clergy 
introduced ſince the beginning of H. 8. made ſome doubt, 
whether it were not intended to enlarge clergy, where only 
one horſe was ſtolen. 

To remove this doubt was the ſtatute of 2 U 3 E. 6. 
cap. 33- whereby clergy is excluded from him that ſteals 
one horſe, gelding or mare in all the caſes of attainder, 
conviction, ſtanding mute, or not direQly anſwering. 

Theſe ſtatutes exclude the principal from clergy in all 
theſe caſes, but the acceſſary before or after have the privi- 
lege of clergy. 1 Mar. Dy. 99. 4. | 

But by the ſtatute of 31 Eliz. cap. 12. in fine flatuti ac- 
ceſlaries both before and after in horſe ſtealing are ouſted af 
7 as the principal ought to be. 

II. As to ſacrilege, vis. the felonious taking of an 

goods out of any pariſh church, or other church or chapel, 


the principal is ouſted of clergy by the ſtatutes of 23 H. 8. 
cap. 1. 25 H. 8. cap. 3. and laſtly by 1 E. 6. cap. 12. in 


all caſes above-mentioned. 

And by the ſtatute of 23 H. 8. cap. 1. the acceſſary be- 
fore, if found guilty by verdi& or confeſſion, was ouſted 
of clergy, but that is repealed by 1 E. 6. cap. 12. as to all 
acceſſaries. | | | 

And the ſtatute of 4 & 5 P.t& M. cap. 4. extends not 
to this caſe, for it takes away clergy from robbery of any 

466 dwelling 
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' dwelling houſe, but doth not extend to robbing of churches 


or chapels (c). t | | | 
And certainly clergy was not taken away in caſe of ſa- 
crilege at common law, or if it were, yet the ſtatute of 25 
E. 3. pro clero cap. 4. reſtored clergy in that caſe as well as 
others, and the ſtatutes of 23 H.8.& 1 E. 6. had been 
needleſs in this caſe, if ſacrilege were ouſted of clergy at 
common law, and accordingly is the book of 26 Aſi, 
19. (d) and conſequently it is miſtaken in Poulter's caſe 
11 Co. Rep. 29. b. | 55 
III. As to picking of pockets, by the ſtatute of 8 Elz. 
cap. 4. If any perſon be indicted or appealed for feloni- 
« ous taking of any money, goods, or chattels from the 
* perſon of another privily. without his knowledge in any 
« place whatſoever, and be foynd guilty by twelve men, 
* or confeſs upon his arraignment, or be outlawed, or 
** ſtands obſtinately mute, or will not directly anſwer, or 
challenges peremptorily above twenty, he ſhall be ex; 
* cluded from clergy. 
Upon this ſtatute theſe things are obſervable, 
1. It muſt be taken from the perſon. 
2. It muſt be taken preivily without his knowledge, and ſo 
laid in the indiment, otherwiſe he ſhall have his clergy. 
3. The goods muſt be above the value of 124. for tho 
in robbery of never ſo ſmall a value clergy is ouſted, be- 
cauſe done w1olently, yet here it is otherwiſe, for if it be not 
above the value of 129. it is but petit larceny, for the ſta- 
tute did not extend to alter the nature of the crime, but to 
exclude clergy, where it was grand larceny. . Co. P. C. cap. 
16. p. 68. (e). | | 
4. It doth not ouſt the acceſſary either before or after df 
the privilege of clergy. 
IV. Concerning ſervants carrying away their maſters 
goods to the value of 40s. this was made felony by the ſta- 


(c) But if thisſhauld be con- 27. Corone 193. Vide contra 20 
ſtrued a burglary, as it ſeeins E. 2. Corone 283. but accordirg 
to be according to the book of to Stamf. P. C. fol. 123 b. it vis 
22 Aſiz.95, then clergy would left to the &iſcretion of the ci. 
be excluded from the acceſſa- dinary to claim him or 00: 
ries before, by the 3 C4 of V. ide Co. P. C. p. 114. + 
& M. cap. 9. (e) Vide Part I. cap. 4d. 

(d) Vide accordant 26 Air. 529. | 

5 tute 
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ute of 21 H. 8. cap. 7. (H. And by the ſtatute of 27 H. 


8 cap. 17. clergy was taken away. 


By the ſtatute of 1 E. 6. cap. 12. reſtoring clergy in all 
caſes, as it was before 1 H. 8. except the caſes mentioned 


in that ſtatute, clergy 1s reſtored to that offenſe. | 
By the ſtatute of 1 Mar. cap. 1. repealing all felonies 
enacted ſince 1 H. 8. the very act itſelfof 21 H. 8. making 
this felony is repealed. _ 1 555 
But by the ſtatute of 5 Eliz. cap. 10. the ſtatute of 21 


H. 8. is again re- enacted to have continuance for ever; 


but the ſtatute of 27 H. 8. cap. 17. taking away clergy in 


that offenſe is not revived, and ſo clergy ſtands allowable 


as to that offenſe at this day (g). 
V. By ſtatute made the 22 Car. 2. cap. 5. clergy is ta- 
ken away from thoſe that ſteal clothes off the racks, with 


power in the judge to tranſport them to the king's planta- 


tions (5). | | | | 
VI. By the ſtatute of 22 Car. 2. cap. 5. clergy is taken 


away from thoſe that imbezzle or ſteal the king's ſtores (i). 


(f) This ſtatute is to be taken 


ſtrictly with relation to ſuch goods, 


23 are actually delivered to keep by 
the mafter or miſtreſs. Dy. 5. a. 6. for 
as to other goods, it was a felony at 
common law, tho under the value of 
401. but where there was a delivery, 
the ſervant being in lawful poſſeſſion, 
it could not at common law be a felo- 
ny, vide Part I. p. 667. Otherwiſe 
therefore it is in the caſe of a lodger 
ſtealing goods or furniture belonging 
to his lödgings, becauſe he is not in- 
trſted with the poſſeſſion, but only 
with the uſe, and therefore it was fe- 
lony at common law; vide Part I. p. 
506, however to obviate all doubt, it 
1s enacted and declared by 3 & 4 W. 
& M. cop. 9. „ That if any perſon 
Vor perſons ſhall take away with an 
intent to ſteal, imbezzle, or pur- 
* Join any chattel, bedding or furni- 
* ture, which by contract or agree- 
ment he-or they are to uſe, or ſhall 
be let to him or them to uſe in or 


9a 24 


« with ſach lodging, ſuch taking, 
« imbezzelling, or purloining ſhall 
« be to all intents and purpoſes ta- 
% ken, reputed and adjudged to be 
« larceny and felony, and the offen- 
« der ſhall ſuffer as in caſe of felony, 

(g) But fince our author weote is 
taken away again by 12 Ann. cap. 7. 
from all perſons, (except apprentices 
under the age of fifteen years, who 
ſhall rob their maſters,) if the offenſe 
be committed in a dwelling houſe ot 
outhouſe. 

(b) By 4 George 1. cap. 16. the 
ſtealing linen, fuſtian, @c, from any 
whitening grounds to the value of 
10s. or buying or receiving the ſame, 
knowing it to be ſtolen is excluded 
from clergy with power to the court 


upon the circumſtances of the caſe to - 


tranſport the offender for ſeven years, 
(i) Viz. in ſuch manner as is for- 

bid by 31 Eliz. cap. 4. whereby it 

— made felony: wide Part I. . 
8. 


VII, By 
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VII. By the ſtatute of 39 Eli. cap. g. clergy is taken 
away from offenſes committed againft 3 H. 7. cap. 2. con- 
cerning taking away and marrying or defiling of women in 
all caſes, viz. upon attainder, eonviction by verdi@ or 
confeſſion, ſtanding mute, challenging above twenty pe. 
remptorily, outtawry, not directly anſwering. 

It extends to take away clergy in thefe cafes from all 
principals and acceſſaries before the fa& in expreſs words, 
but not from aeceſſaries after. | 

VII. As to the ſtatute of 28 H. 8. cap. 1 f. concerning 
Piracy, robbery, murders and man{laughters upon the ſex, 
it is enacted, That for treaſon, murder, robbery, felonies 
* and confederacies done upon the fea or in any places 
& whereto that commiſſion extended (4), the offenders 
e ſhall not be admitted to have the benefit of clergy or 


« fanctuary, but are excluded from the fame (/). 


(+) It was doubt upon this ſta- 
tute, whether, an acceſſary at land to 
a felony or piracy at ſea was included 
within the extent of the commiſſion 
directed by this act, Yelv. 134, 135. 
but by 11 & 12 W. 3. cap. 7. (con- 
tiaued by g Ann. cap. 34. 1 Geo. 1. 
cap. 25. and made perpetual by 6 Geo. 
1. cap. 19.) it is provided, That 
te acceſſaries to piracy before or aſter 
„ ſhall be tried and adjudged accord- 
„ ing. to 28 H. 8. and ſhall ſuffer the 
« ſame penalties and in like manner 
t as the principals. 

If a mortal ſtroke be given on the 
high ſea, or on the ſhore at full ſea, 
and the party dies upon the ſhore at 
low water, this is not within this ſta- 
tute, nor ſhall the admiral have juriſ- 


diction to try the offenſe, nor yet can 


it be tried at common law by a general 
« ommiſſion of oyer and rerminer ; wide 
fora p. 20. & Part 1. p. 426. To 
remedy this inconvenience it is pro- 
vided by 2 Geo, 2. cup. 21, That 
« where any perſon ſhall be feloni- 
«« ouſly ſtricken or poiſoned upon the 
« ſea or any place out of England, 


«« and ſhall die thereof in England; 


« or ſhall be feloniouſly ſtricken or 
% poiſoned at any place in England, 
«« and ſhall die thereof upon the ſea 


or any place out of England, an in- 


« dictment may be found in fuck 
« county, where fuch death, ſtroke or 
& poiſoning ſhall happen, againſt both 
« principals and acceſſaries, and may 
ge be proceeded upon in the fame 
c manner as if ſuch felonies ſtroke 
« and death, or paiſoning and death 
& had happened in the ſame county, 


« where ſuch inditment ſhall be 


& found, 

(1) It was doubted, whether this 
Ratute of 46 H. 8. bad not takea 
away the trial of theſe offenſes before 
the admiral, or his lieutenant or com- 
miſſary, which had occafioned a total 
diſuſer of ſuch manner of trial to the 
encouragement of pirates, who could 
not be tried by this ſtatute, unleſs (x 

eat trouble and expence) brought to 
England, and therefore the aforeſaid 
ſtatote of 11 & 12 N. 3. cop. 6 pro- 
vides, that they may be tried by the 
court of admiralty according to the 
directions of that d, which are ches 

icularly mentioned, 

By the ſame ſtatute it is ena del, 
« That if any of the king's natural 
« born ſubjecte ſhall commit any 1 
« racy, robbery, ot act of hoſtibty 
« againft others the king's ſubjecli, 
« altho it be under colour of a com- 
&« -mifſion from any foreigo prince 
e or being s commander or of 


Upon 


1 
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confideration: of the ſtatute of 1 E. 6. cap. 12. 
which in all caſes not mentioned in that ſtatute reſtores the 
ptivilege of clergy, as it was before 1 H. g. it is ſaid in 
Poulter's caſe 11 Co. Rep. 31. b. that thereby clergy is re- 
ſtored in caſe of piracy. 

But upon conſideration of both theſe ſtatutes I think as 41 
followeth, viz. | | ps 1M 

1. Firſt, That by the ſtatute of 1 E. 6. cap. 12. in all 1 
other felonies (not particularly excepted by the ſtatute of 2 
1 E. 6. cap. 12.) that the common law takes notice of, 79 
clergy is reſtored by the ſtatute of 1 E. 6. cap. 12. not- ; 
withſtanding this ſtatute of 28 H. 8. cap. 1 5. even for felo- 


=P * po x0 . 1 | 

ries within that juriſdiction or commiſſion of the admi- 40 
ralty ſettled by that ſtatute. | . | 44 
And therefore, if a man be ſlain below the bridges upon A ' 

the river Thames but not ex malitia, or if a larceny be 17% 

committed there, that is within clergy, if committed upon 1H 
b the land, the party ſhall be admitted to his clergy by 24 
h force of the ſtatute of 1 E. 6. cap. 12. i 
y 2. Secondly, if ſuch a felony were committed upon the 1 
„ boeh ſea, that were not excepted by the ſtatute of E. 6. ad 
u No. 12. but ſhould have had clergy by that. ſtatute 1% 
10 | | A 
bii r tip, or feaman ſhall feloniouſly By the fame fatute it is provided, | 
cen * run away with his ſhip, Cc. or * That if any one ſhall trade with or 
ore * voluntarily yield up the ſame to „ furniſh any pirate, &c. with provi- 1 
m- * ay pirate, enemy, or rebel, or en- «© fions, &c. or ſhall fit out any ſhip 4 
otal * deavour to corrupt any commander, * or veſſel with ſuch defign, or ſhall | 
the e. to yield up, or run away with „ conſult or correſpond with any pi- 
ld any ſhip, c. or turn pirate, or go * rate, &c. knowing him to be ſuch, 8 
(x over to pirates, or if any perſon „ or ſhall forceably board and enter A 
t to * ſhould lay violent hands on „ any merchant ſhip on the high ſeas, 48 
ſaid his commander to hinder him „ or in any port, haven or creek, and 44 


pro- from fighting in defence of his ſhip © ſhall throw over-board or deſtroy 
the Gr goods, or ſhall confine his maſter, * any part of the goods or merchan- 
the or endeavour to make a revolt in © dizes belonging to ſuch ſhip, ſuch 
hen his ſhip, every ſuch perſon ſhall be «© offender ſhall be adjudged guilty of 2 

16udged a pirate, felon and robber, © piracy, and ſhall be tried accordi At - 
gel, By 8 Geo. 1, cap. 24. * All per- 4 to the ſtatutes of 28 H. 8. & 21 & | 
tural ſons, who by 11 & 12 V. 3. cap. © 12 W. 3. and being conviQed ſhall 
y pi- 7. are declared acceſſaries to any * ſuffer as a pirate without benefit of 
tility Piracy there mentioned, are declare | « 
jets td to be prigcipal pirates, 
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were it upon the land, inſuch caſe, tho the proceeding he 
by the ſtatute of 28 H. 8. the party ſhall have his clergy, 
for the ſtatute of 1 E. 6. is general, in all other caſes of f. 
lony clergy ſhall be allowed as it was before 1 H. 8. andihe 
exemption of clergy (“) was before that ſtatute of 28 H. g. 
extendible to the admiral's juriſdiction, as well as to courts 
of common law. 


3. Thirdly, But as to piracy or robbery upon the ſea hy 


2 . 1 ” - 8 
eee een 8 e 
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* 
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0 ee and rovers I think clergy remains ſtill taken away | 
4 y the ſtatute of 28 H. 8. and is not reſtored by 1 E. 6 

. cap. 12. (mn), and the reaſons are, 451 

_ 1. Becauſe I take it before 1 H. 8. there was no clergy 

N allowable for it at common law, for it was an act of hoſti- . 


5 lity, and conſequently is not touched by the ſtatute of j 
A E. 6. cap. 12. | 
4 2. Admitting the clergy were allowable in piracy be. 
5 fore 1 H. 8. and taken away merely by the ſtatute of 28 H 
8. cap. 15. yet clergy is not reſtored by 1 E. 6. therein, 
becauſe it reſtores it only in all other caſes of felony, which 
is intended only of felony, whereof the common law take 
notice, but piracy is of another nature, and the common 
law takes not notice of it under the name of felony, and 
therefore a pardon of all felonies pardons not piracy : vid 
Co. P. C. cap. 49. p. 112, 113. and accordingly the uſe 
hath obtained in the proceedings of the commiſſion 


i” founded upon 28 H. 8. 
BY IX. As to the ſtatute of 33 H. 8. cap. 12. touching fe- 
4 lonies in the king's houſhold and proceedings thereuput 
F ; | E 
. . { 
* (*) Vis. the allowance of rates, felons, and robbers Mone 
* clergy ; for our author here 11 12 V. 3. cap. 7. clay... 
or means by exemption of clergy is expreſly taken away fr 7 
| | the privilege of being exempt- ſuch by 4 Geo. I. cap. 11. .. 
Y ed on account of clergy from as no mention is made of ſua tir 
| puniſhment in the king's tem- as were deemed pirates beſe 
| poral courts. _ that ſtatute, it is an argument. 
(m) As to thoſe who ſhall that the law was taken 10 be 
commit any offenſe, for which that they were ouſted of cl C, 


they ought to be adjudged and gy before, m 0 
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before the lord ſteward there is a clauſe, that in caſe of - 
manſlaughter in the king's houſe tried before the lord 
teward, and alſo in all other felonies committed within 
the king's houſe, the offenders, the abettors, procurers, 


; 
e 4 
3. ad receivers being convict ſhall ſuffer pains of death, as 1 ©!) 
1s W:ppertaineth to felons, without benefit of clergy, 5 
ln my opinion the ſtatute of 1 E. 6 cap. 12. hath re- 5 
by Wpealed ſo much of this ſtatute, as excludes from clergy ſuch $0 
ay Wh offences as are not exempt from clergy. by E. 6. for theſe 10 
6 e felonies, that the law take notice of, and ſuch wherein 70 
ergy. was allowable before 1 H. 8. and conſequently the 14 
rey ecneral words of that act reſtore clergy in theſe caſes, tho 41 
u. Wh: proceeding thereupon be before the lord ſteward by 4 
f 1 this ad of 33 H. cap. 12. for the words of 1 E. 6. cap. 12. "1 
ze general in all other felonies, and they are in materid fa- i | | 
be- orabili, in caſe of life, and in a caſe of a privilege, which 4 
Ha been ever favoured in law, and therefore ſhall be ge- IN 
rein, erally conſtrued and not reſtrained by conſtruction or in- 11 
hich Nrerpretation. = 4 1 
takes 1 
mon | a | 
, an | 23 
vid 9 
e ule | | | 
Mons F ä 
bat perſons are or are not capable of clergy. 14 
Have gone through the conſideration of the erimes or of- _ , 
tenſes, wherein clergy is, or is not allowable ; I now 3. 
ere to conſider the perſons that are, or are not capable * | 
* hereof, —_— the crimes themſelves within clergy. 1 
0 2 Touching perſons to be admitted to clergy, ſucceſſion 21 
of (ui! mes hath made great change in the law. Antiently 


un; profeſſed were admitted to the privilege of clergy, 
0 they could not be prieſts, yet they are within the pri- 
J.ezium or immunities ecclgſiæ, and had their clergy, 22 E. 
Cron. 461. but other women had not by the common 
w the privilege of clergy. ö 
But at this day profeſſion is aboliſhed, and no woman 
mitted to the privilege of clergy at this day; only by 
de ſtatute of 21 Fac. cap. 6. if a woman be lawfully con- 
. | yiQ 
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vi& by verdict or confeſſion of ſtealing goods under the 
value of 10s. and above the value of 124. being ſuch x 
offenſe, wherein a man might have his clergy, ſhe ſhall for 
the firſt offence be burnt in the hand, and-to be farther pu- 
niſhed with whipping, ſending to the houſe of correction, 

_ impriſonment, Oc. as the judge ſhall in diſcretion think 
fit, this act hath continuance to this day by the ſtatutes of 
3 Car. 1. cap. 4. 16 Car. 1 cap. 4. (a). 

Again by the ſtatute of bigamy cap. 5. (b) Bigamus wy 
ouſted of clergy, 40 Afiz. 17. but by the ſtatute of 1 E 
6. cap. 12. he is reſtored to the benefit of clergy, if the q. 

fenſe be within clergy, and tho Stamf. Lil II. cap. 46. fil. 
134. 5. doubts whether that point of the ſtatute be not r- 
pealed by the ſtatute of i £& 2 P. & M. cap. 8. whereby 
all ftatutes againſt the authority of the Pope or See of 
Rome are repealed, yet the law hath been ſufficiently ſet- 
tled in this point, that higamus hath his clergy at this day 
T. 3 Elix. Dy. 201. ö. Lamb's caſe, for by the ſtatute of 1 
Eliz. cap. 1. all the clauſes in the ſtatute of 1 & 2 P,Þ 
A cap. 8. not ſpecially excepted are repealed, and this i 
none of the excepted clau'es, and fo the ſtatute of 1 E. b 
cap. 12. ſtands renewed by 1 Eliz. cap. 1. if at all impeached 
or repealed by 1 & 2 P. & M. 

Again, at common law, if the clerk convict delivered 

to the ordinary had broke the biſhop*s priſon and been i 
ter taken, he had loſt the benefit of his clergy, 22 B.; 
Cron. 25 7. but at this day that ean never come in quel 
tion, for by the tatute of 18 Eliz. cap. 7. clerks con 
are not now to be delivered to the ordinary, but burnt ! 
the hand and ſo diſcharged. 


Again, antiently the law was held, that if the priſone 
4 had not habitum & tonfuram clericalem, he ſhould not hu 
1 the benefit of clergy, 26 Aſia. 19. 20 E. 2. Coron. 233 
1 (a) But now by the ſtatute to ſuch puniſhment, as 2 1 
{ of 3 ff 4 of V. & M. cap. 9. would be in like caſe, & 
' a woman convicted or outlaw» be burnt in the hand and « 


ed of any felony, for which a tained in priſon at the diſcrd 
man might have his clergy, tion of the judge, not excett 
ſhall upon praying the benefit, ing one year. 

ol that ſtatute be ſubje& only (6) 2 Co. Inſt. 373 · 


the ordinary might have refuſed him, tho he could read; 
but in proceſs of time that law was altered and the court 
would admit him to his clergy, if the caſe were within 


read, and tho the ordinary refuſed him upon that account. 
9 E. 4. 28. 5. 34 H. 6. 49. 4. ö. 


have their clergy. 11 Co. Rep. 29. b. Poulter's cafe. 
A Greek or alien, who knows not our letters, ſhall have 


z WY tis clergy, and ſhall read in the bock of his own country. 
* B. Clergy 20. f : l ; ' 

jul A baſtard, a man blind ſhall have his clergy (c), if he 
n ſpeak Latin congruouſly. B. Clergy 21, 22. 


By the ſtatute of 4 H. 7. cap. 13. A man not within 
« holy orders, that hath once had his clergy, ſhall be burnt 
„in the hand with M or T, and being after arraigned for 
© any ſuch offenſe, (viz. an offenſe within clergy,) he ſhall 
not be admitted to his clergy a ſecond time. And if 
« any man upon à ſecond arraignment for ſuch offenſe 
« claim his clergy, as being a clerk in orders, if he have 
* not his letters of orders, or certificate of the ordinary 


« pe him a day to bring them, at which day if he fail, 
he ſhall loſe his clergy that ſecond time. 
Nite no man ſhall be ouſted of his clergy a ſecond time 
by the bare mark in his hand, or by a parol averment with- 
ut the record teſtifying it (t), and it ſeems, that if he deny 
he 15 the ſame perſon, iſſue muſt be joined upon it and tried 
to be the ſame perſon, before he can be ouſted of clergy. 
The orders, that come under the name of holy orders, 
vere four, viz. a biſhop, a'priefl, @ diacon, à ſubdeacon ; 


%) This ſhould be cid, makes a quere of it, becauſe 
od ſo it is expreſt in the an- he can by no diſpenſation be 
bority here cited, wiz. 11 Co. a clerk in orders, aliter of a 
9. b. for hereſy wrought no baſtard, for he may be a prieſt 
under, altho by 2 H. 5. by licenſe. | 
#. 7. fee-ſimple lands were (+) Or a tranſcript thereof, 
eited upon conviction. for the manner of certifying 
c) This is denied of a blind which ſee 34 & 35 H. 8. cg 
un, 11 Co, Rep. 29. b. and 14. and 3& 4W.& M. cap.g. 
Hein the place cited above | 
other 
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clergy, tho he had not habitum E tonſuram, if he could 


A man attaint (“) of hereſy, a Jew, or a Turk ſhall not 


« witneſſing the ſame, the juſtices ſhall by their diſcretion 
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other inferior orders, as exorciſtæ, lefores, acoluthi, &. 


were not called holy orders, but were called clerici in n;. 


noribus. 


By this and ſome other inſtances, which appear in te 


ſtatutes, it is evident, that the clergy in orders had a great. 


\ 


nerally, as the ſtatute of 4 & 5 P. & M. cap. 4. 18 Eli 


' another, for the ſtatute provides not for him. Stanf. ? 


in the order of ſubdeacon, or any ſuperior orders, and d 
rects them to be delivered to the ordinary to remain in pr 
| ſon without purgation, or to be degraded, and then {er 


vict to the ordinary is wholly taken away. 2. Becauſe 


- cept burning of houſes, and acceſſaries before the fis 


. the ſtatute makes no exception or proviſion for him. 


er privilege allowed them than others. 

1. A clergyman in orders in ſuch caſes, whereinclersy 
is ouſted by the ſtatute of 1 E. 6. cap. 12. as murder, ro. 
bery, &c. hath no more privilege than a layman, becaut 


2. If a ſtatute be made after 1 E. 6. ouſted clergy ge- 
cap. 7. a clergyman in orders hath no more privilege tha 


C. 135. 6. 

3. And therefore, tho the ſtatute of 23 H. 8. cap. 1. an 
25 H. B. cap. 3. excluding clergy from thoſe found gui 
in petit treaſon, murder, robbery, &c, except ſuch as ar 


— _ P=_ * 1 * 


by the ordinary into the king's bench to be executed, | 
ſeems, that this privilege is at this day gone, 1. Becau 
by the ſtatute of 18 Elix. cap. J. all delivery of clerks co 


all thoſe caſes, where clergy is ouſted by the ſtatute of : 
H. 8. clergy is ouſted by the ſtatute of 1 E. 6. cap. 12. fer 


which ſtand within clergy by the ſtatute of 1 E. 6.:cop. ii 
and in that ſtatute there is no ſaving of any privilege k 
clerks in orders, as there is by 23 H. 8. 

And then as to acceſſaries before the fact clergy is lik 


wiſe generally taken away by the ſtatute of 4 U 5 P. S 
cap. 4. without ſaving of more privilege to cletgym {tor 
than to laymen. 4 t U 
4. But as to the privilege of a ſecond allowance Wi Vit! 

_ clergy, it ſhould ſeem at this day clergymen in or thei 
| ſhall, have benefit of clergy a ſecond, third time, or if I 


tener. 
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The ſtatute of 28 H. 8. cap. 1. puts clergymen inorders 
under the ſame pains and dangers in relation to the ſtatute 
of 23 H. 8. cap. 1. 25 H. 8. cap. 3. as other perſons not 
WM inorders; this takes uy the privilege given by 2 3 H. 8. 
and 25 H. 8. 

Then by the ſtatute of 32 H. 8. cap. 3. which makes the 
former perpetual, it is farther ated, That ſuch 

« perſons as be within holy orders, which by the laws of 
« this realm ought or may have their clergy for any felonies, 
« and ſhall be admitted to the ſame, ſhall be burnt in the 
hand as lay clerks be accuſtomed in ſuch caſes, and ſhall 


« forfeitures, and be ordered and uſed for their offenſes of 
„ felony to all intents, purpoſes and conſtructions, as lay 
« perſons admitted eir glergy be, or ought to be or- 
« dered or uſed by the lay "pn d ſtatutes of this realm, any 
lav or ſtatute 4 the c notwithſtanding. - * 

This act was r and ſubjected clerks in orders, 
notwithſtanding the ſtatute of 4 H. 7. cap. 13. to two in- 
conveniences, ViZ. I. To burning in the hand. 2. Ex- 
duſion of clergy a ſecond time. 

But then the ſtatute of 1 E. 6. cap. 12. reſtores the pri- 
vilege of clergy in all caſes, (except thoſe offenſes contained 
in the ſtatute of 1 E. 6. and expreſly excluded from cler- 
ey,) as it was before 1 H. 8. 

And altho by this ſtatute of 1 E. 6. the burning of 2 
clergyman in orders in the hand is not taken away by ex- 
preſs words, yet he is reſtored to his clergy a ſecond or 
other time, notwithſtanding he had formerly his clergy 
and was burnt in the hand. 

But altho in expreſs words it reſtores not to clergymen 
in orders the exemption from burning in the hand given 
by 4 H. 7. cap. 13. yet it doth in equivalence, for-it re- 
ſtores clergy in all other caſes in like manner and form, as 
it was before 1 H. 8. which as to clergymen in orders was 


n od their privilege in that kind continues: vide 2 Co. 21. 637. 
Hab. 294. Searle & Williams. 
And 


« ſuffer and incur afterwards all ſuch pains, dangers and 


vithout burning in the hand, and accordingly to this day 


A - — 
2 — — — — * 
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cept murder and poiſoning of malice prepenſe. 
| ſubſequent ſtatute. 2. Nor to felonies within this ſtatute, 
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And *tis a miſtake to ſay, that if he challenges abore 
twenty, he ſhall loſe his clergy a ſecond time, becauſe the 
ſtatute of 1 E. 6. in letting looſe. the clergy in other offente; 
mentions not that caſe, for in caſe of challenging abo 
twenty, there follows neither penance nor judgment of 
death, but only his challenge is over-ruled (). 

But indeed the caſe of outlawry is caſus omiſſus, for tho 
in the clauſe excluding clergy the word attainder is in, 
which extends to an outlawry, yet in the ſecond clauſe re. 
ſtoring clergy as it was before 1 H. 8. in other caſes a. 


tainder and outlatury are omitted. 


As to clergy of noblemen. | 

By the ſtatute of 1 £.6. cap. 12. © Peers of parliament 
«© committing felonies within clergy may pray the benefit 
« of this act, and ſhall not be put to read, nor be bum 
cc in the hand for the firſt offenſe, without any -attainder 
“ or corruption of bloed to be incurred thereby, and for 
& the firſt offenſe ſhall be deemed, taken and uſed x 
% clerks convict, which make purgation, without any fur- 
« ther privilege of clergy from thenceforth at any time 
tc after for any cauſe to be allowed or admitted. 

This privilege of peers to be diſcharged in this manner 


by this ſtatute, 1. Muſt be prayed by them. 2. Extend 


to all caſes, where a common perſon may have his clergy. 
3. To all caſes excepted from clergy by that ſtatute, ei- / 


But it extends not 1. To felony put out of clergy by a0 


where he cannot make purgation, as if he abjure, conſeh ©" 
the felony, or be outlawed, by the opinion of Stamp. P. * 
Fel. 130. a. but this latter ſeems doubtful, eſpecially . 
this day, when delivery to the ordinary and purgation al | 
both taken away by 18 Elzz. cap. 7. fa 
I thirik it was never meant, that a peer of the real On, 
ſhould be put to read or be burnt in the hand, where hel] 
common perſon ſhould be put to his clergy, neither 5 WW" 
ſaid, that he ſhall be diſcharged by his praying of the f. 
(*) Vide ſupra, p. 270, 345. i BY 

re 
. | v, 
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. nefit of this ſtatute, where àa common perſon ſhall have 
e the privilege of clergy and may make his purgation, but 
only where he may have the benefit of his clergy in the 
firſt clauſe of the ſtatute, the other clauſe, (Hall be in caſe 
of a clerk convit?, that may make purgation,) is only for his 
ſpeedier diſcharge and farther advantage, and not to re- 
ſtrain the general clauſe. 5 

And therefore a great lawyer in the late times hath been 
much blamed for burning a peer of parliament in the 


hand, that confeſſed an indictment of manſlaughter ; and 


my obſervation. 


n bd. A K Ui. 


4. what time clergy, is to. be allowed. _ 


= Nriently the law was yery unſettled in this point, till 
el. ſettled by ſubſequent acts of parliament and reſolu- 


uons of the judges. | 1 1 
_ Before the ſtatute of Mæſim. t. cap. a. the ordinary would 
Aue challenge clerks as ſoon as they were indicted, nay ſome- 


zonſeh e umes, as ſoon as they were impriſoned (*), before they 


were indicted, as appears by the ſtatute of Maribr. cap. 
2b. (a). | 


By the ſtatute of Mit. 1. cap. 2, it is provided, Que 
narie, il lui ſoit liuer ſolongue ls privilage de Saint Eſgliſe en 
hel peril come il appent ſolongue le cuſtame avant ces heures uſe. 


nd a direQtion given thereby to the ordinary, Que ceux que 
nt endites de tiel rette per ſolemne ingugſit des probes hommes 


(?) Vide Brad, Lib. III. T. 123. 6. (a) 2 Co. Inſt. 150. 


rel 


a 1 
* 


it was the only error of note, that that perſon erred in to 


ſuant clerke eft priſe pur rette de felonie ¶ fait demand per Por- | 


vob WI, Bb fait 
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pray his clergy: wide 3 H. 7. 12. b. Stamf. P. C. fol. 131. 


343. in notis, & ſupra p. 318, in notis. 
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fait in le court le rey, en nul manner les deliverent ſans due pur. 
gation, iffent que roy wet meſlier de metter autre remedy (hb), 

After this ſtatute the priſoner was not only tobe indided 
before clergy allowed, but many times inquiſitions ex officio 
were taken (+). 1. Whether he werea clerk or no, and if 
not a clerk, he was not delivered to the ordinary. 2. Whe- 
ther he were guilty or not, and if not guilty, he was diſ- 
charged. 3. If found guilty, he was then delivered to the 
ordinary, vide 2 Co. Int. 164. 8 E. 2. Coron. 417. 17 E. 
2. Coron. 386. 3 H. J. 12. B. but his goods were ſeiſed. 
But this was found a great inconvenience to the priſo- 
ner, becauſe in caſe of an inqueſt of office he loſt his chal- 
lenges, and befides\ poſſibly he might be quit of the ſe- 
lony, were he put upon the jury. | 

And therefore in the time of H. 6. the courſe was 
changed by Priſot, and the priſoner hath been always ſince 
put to plead to the indictment, and if convict, then to 


a. 11 Co. Rep. Poulter's caſe. 

But if the priſoner will wave that advantage and will 
pray his clergy, he may, for no law ouſts him of it, but 
then, if the indictment be out of clergy, he muſt anſwer to 
the felony, or he ſhall have his penance. 

But at this day clergy is never granted, unleſs the party 
confeſs the felony, or be convict by verdi. 

If a man be indicted of a felony within clergy, and he 
pleads and be convict, and it be demanded-of him, what 
he can ſay why judgment ſhould not be given againſt him, 
he may pray his clergy, tho there be no ordinary to demand 
him, for as ſhall be ſaid in this caſe, the ordinary is but 
the miniſter of the court, and it is not now, as antlently, 
uſed for the ordinary to demand a priſoner, but he ma 
pray his clergy himſelf. | 

If in that caſe the ordinary demands not the priſoner, 
nor the priſoner himſelf prays his clergy, yet if it appear 
to the court, that he is a clerk, or be ſo named in the in- 


(b) 2 Co. Inft, 163. | (+) Vide Furs I. p. 180. in tis, / 
dictmen 
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Jiment or appeal, the court may, and it ſeems ought er 
zo to allow him his clergy, but howſoever they ought 
not to execute him. 22 E. 3. Coron. 254. Abridg. Affre. 


0 5 any miſtake or overſight the court ſhould give 
j againſt him, yet they may, (and as I think,) 
ought to allow him his clergy after his attainder. 

And therefore the priſoner condemned ſhall in ſuch a 
caſe be allowed his clergy under the gallows, if the judge 
comes that way, 34 H. 6. 49. a. b. This is agreed may be 
done by the judges of the king's bench, as juſtices of peace, 
becauſe their "commiſſion continues, but it is doubted, how 
it can be done by juſtices of oyer and terminer after their 
ſeſſion ended, Crompt. uſt. 119. . 

And it is true, that tho they may allow clergy during 
the adjournment of their commiſſion, yet they cannot do 
it after their ſeſſion is over, but they may deprive. him 
iter judgment, notwithſtanding their ſeſſion determined, 
upon conſideration that he can read, and then may allow 


Elz. Dy. 205. 8. | 

4 is indicted of a felony within clergy, and hath his 
book delivered him but cannot read, and the ordinary re- 
turns accordingly non legit, and it is entered of record non 
git, and the court reprieves him till another ſeſſions, and 
y that time he hath learned to read, tho the gaoler that 
ught him to read in the mean time, was antiently pu- 
iſhable, yet he ſhall be admitted to his. clergy and be de- 


iin, Dy. 2 14. b. Stone's Caſe. 

And the ſame law it is, if judgment of death were en- 
| againſt him upon non legit returned, yet if he can read 

ſter, he ſhall be delivered to the ordinary and have his 

gy per omnes juſticiarios. 34 H. 6. 49. Coron. 20. ( 

If a man abjures the kingdom, (which is an attainder in 

) and comes back again, he ſhall have the privilege of 


This caſe is in 12 Afizs. now come in queſtion, for the 
| neceſſity of reading is entirely 
) Theſe points cannot taken away by 5 Ann. cap. 6. 

BÞ 2 his 


him his clergy as a clerk attaint at the next ſeſſion. 3 & 4 


vered. 27 Affiz. 44. n. 11. Dy. 205. a. b. per omnes jufti- 
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Concerning the manner how, and the judge by and belore 
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his clergy, as a clerk attaint. 8 H. 6. Kelw., 186. b. Nu. 
Entr. fel. 1. b. a | | 

But in antient time he was not delivered to the ordinary, 
but remanded to priſon till he obtained the king's pardon 
for returning into the kingdom without. licenſe, and that 
being obtained he ſhould be delivered to the ordinary, 1 
E. 3 16 b.. Coron. 155. Stamf. P. C., Lib. II. cap. 50. but 
this law is antiquated :. vide Raſt. Ent. fol. 1. b. ex J. 1; 


14 


H. J. . a. | 


* 


If a man indicted of felony within clergy ſtands mute, 
yet he ſhall have his clergy. Moore's Rep. u. 738. p. 550. 
Winter"s caſe, yea tho judgment of peine fort & dure were 
given againſt him, if the caſe, as it appears upon the in- 
diament, be within clergy, for the court in this caſe ought 
to be of counſel with a priſoner in favorem vite, tho he 
be wilful. Ry | 

If the approver diſavow his appeal, or be vanquiſhed is 
battle, or becomes recreant therein, yet he ſhall have the 
privilege of clergy, if the cauſe, for which he is indidec, 
be within clergy. 5 

But in theſe caſes of attainder antiently they were de- 
2 to the ordinary abſſue purgatione. 15 H. 7. Rift 

nt, 1. b. 


J—_— aw aw my * 


1 
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whom clergy is to be prayed or allowed, 


Ntiently the ordinary took upon him, as the perl 

that was to judge of the competency or income 

tency of the clerk. But in truth the king's juſtices ut 
the judges both touching the competency of the clerk 


be admitted, and the ſufficiency or inſufficiency y his pt 
ormar 


HISTORIA PLACITORUM CORONE. 
formance therein, and the ordinary was in truth but the 
miniſter to the court. 5 Co. Rep. 26. b. caſe of eccleſiaſtical 
law (a). 42 7 n ö 

If the ordinary had challenged one as a clerk, that the 
court judged not to be ſuch, the ordinary or biſhop ſhould 
be fined, and his temporalties ſeiſed, 7 H. 4. 41. b. Stamf. 
P. C. 132, 1.33. and the felon ſhall be hanged. 7 E. 4. 
29. d. 9 E. 4. 28. a. F 


Again, if the ordinary refuſes one that can read, and 


returns non legit, yet the court may hear him, and if they 


judge him to read ſufficiently, the priſoner ſhall, be ſaved 


notwithſtanding the refuſal and return of the ordinary, and 
accordingly, if the ordinary be abſent, the court may give 


him his book, ) E. 4. 29. a. 9 E. 4,28. 4. 7 H. 4. 4%. l. 34 


H. ö. 49. 4. b. Stamf. P. C. Lib. 2. cap. 45. Jol. 1327 138. 
And therefore the judge may and uſually; dot 1 appoint, 
the verſe, that the clerk ſhall read, Stamf. P. C. ub ſu ra, 


and therefore the practice of Bryan and Starkey, 2 F. 4. 
21, is juſtly reprovable, wh ben they deliver A.! ook 
to the priſoner” and he read well in the preſence of the ju- 
ices, yet when the ordinary returned non legit,, gave 
judgment, of death againſt the priſoner, for in truth the 
ordinary is but the miniſter, or at moſt the aſſiſtant to the 
court, and not the judge. Hob. Rep. p. 290. Searle & 
Williams (b). 1 Ke ot 


(a) Vide Kel. 28. 5 1. out any reading, be allow- 

(6) But this learning is now ed to be, and be puniſhed as 
out of uſe, for by 5 Ann. cap. a clerk convict, and this ſhall 
b. every perſon convicted of be as effectual and advantage- 
« felony within the benefit of ous to him, as if he had read 
clergy ſhall, upon praying the AS A clerk. TT. p 
»encht of that ſtatute, with- 90 


Bb 3 CHAP, 
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Concerning the conſequences of clergy granted or praped, 


HE conſcquences or effects upon cletgy granted ar: 
conſiderable in two ways, 1. What they were be- 

fore the ſtatute of 18 Elia. and 2. What ſince. 
Touching the conſequences of clergy before the ſtatute 

of 18 Elz. they were theſe. Fes 

I. Regularly when clergy was granted, there was an en- 
try made by the court of king's bench, Et tradito ei hic per 
curiam libro legit ut clericus, & J. S. (the ordinaty ot his 
deputy, ) petit ipſum, ut clericum, præfato ordinario delibereri, 
ideo. conſideratum ft, quid prediftus R. B. liberctur prefate 
ordinario. And if it be without purgation, then there i 
this added, ſolve euſtodiend” abſque aligud purgatiqne ind 
de cætero faciend ſub periculo, quod incumbit. 17 H. 7. Ri. 
2. Raft. Entries 121. a. But if it be not without purgi- 

tion, then the clauſe is omitted. | 
This is the form of the award in the king's bench, but 
before juſtices of gaol-delivery the entry commonly is, E. 
traditur ordinario, either generally or abſque purgatione, u 
the cauſe requires, M. 2 & 3 Eliz, Dy. 205. b. & ibid. 


215. 4. | 
f. When he was fo delivered to the ordinary, he wu 
to remain in the ordinary's priſon ;| viz. if committed ge. 
nerally, then he was to remain till he had made his purgs 
tion, if ab/que purgatione, then he was to remain there di- 
ring his life, unleſs the king pardon him. 
And if the clerk had broke priſon, this was not a felon) 


within the ſtatute of 1 E. 2. de frangentibus priſonam (*); 


but if the clerk were attaint and delivered to the ordina!) 


(*) Becauſe the ſtatute was conſtrued to extend only to tte 
ting's priſon : vide Fart I. þ. G8. 


and 
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and broke priſon and eſcaped, : and were after taken, he 
ſhould have been executed upon his firſt attainder, guod 


Fd i 


rf WH 
But by the ſtatute of 23 H. 8. cap. 11. if ſuch a clerk 

breaks the priſon of the ordinary and eſcapes, this is made 

felony without clergy ;. only the clerk, if in orders, being 

] convict was to be delivered to the ordinary without purga- 
tion, and he might, if he pleaſed, degrade bim and ſend 

him into the king's bench with letters ſignifying his degra- 
ding, and that court, having the record of the conviction 


found guaiity before them, 


* if he had been a layman a 


But this among the reſt of the felonies enaQted in the 

mM time of H. 8. was repealed, by E. 6. cap. 12. & 1 Mar. 
. ad. * "Ws WY 250 vs 0 hg 
= III. If the clerk were committed generally, he might 


" make his purgation (), the form whereof. is unneceſſary to 

recite, being it is now taken away by 18 Eliz. and is fully 

„ 4:{cribed and directed by Stamford Lib. II. cap. 48. fol. 138. 
ad the ſtatutes of Meſim. 7. cap. 3. 4 H. 4. cap. 3. 

11 And if the ordinary would not admit a clerk. to his pur- 

Re gation, a writ might iſſue out of the chancery to command 

WHY vbere by law it might be done, 15 H. 7. g. 4. per Fi- 
dH. * RR dT. obs Fo Se * 

And when he had made his purgation, he had always 
reſtitution of his lands ſeiſed, unlefs he were attaint. 8 E. 
2. Forfeiture 34. Kites 4 1 

But as touching goods the difference was thus: 

lf before conviction upon his arraignment the priſoner 
had his clergy, (as was uſed. commonly before the time of 
H. 6.) then if he made his purgation, upon ſignification 
thereof to the chancery he had a. writ to the ſheriff to re- 
ſtore him his goods, 44 ed de cauſa fugam fecerit, for then 
he had no reſtitution, F. 
purgat ion, his executors, could not have it. | 

But if he had pleaded to inqueſt, and were convict, 
den the goods were forfeited by the conviction, and he 


() This was a trial before was acquit, he was diſcharg- 
the ordinary by a jury of ed: if found guilty, he was 
welye clerks, wherein if he degraded, | 


B b 4 ſhould 


before them, might give judgment and award execution, as 


N. B. 66. a. but if he died before 
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feſſion he ſhould not be admitted to purge, himſelf of the 
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ſhould not have reſtitution of his goods upon his purga- 


tion, and altho the law was taken antiently, that even in 


caſe of a conviction, unleſs there were an attainder alſo by 
judgment, he ſhould upon his purgation have had reſtitu- 
tion. 3 E. 3. Coren. 365. 40 E. 3, 42, 4. yet of latter times 
the law hath conſtantly appeared otherwiſe, as appeareth 8 
H. 4. 2. 4. 20 E. 5. B. Coron. 166, Plow, Com. 262. b, 
Stamnf. P. C. Lib. III. cap. 23. vide 3 E. 3. Coron, 332. 
And the ſame law ſeems to be, if he comes not in upon 
the exigent awarded, if he fled, if be ſtood mute, or chal. 
lenged above thirty-five, for in all theſe caſes he forfeited 
his goods, and ſhould not have reſtitution upon his purgz- 
tion, vide 8 E. 2, Coron, 41), where, tho he prayed bis 
clergy before conviction, yet upon an inqueſt of office find- 
ing him guilty he forfeited his goods; the like H. 1) E. 
2. B. R. rot. 87. Heref. in the biſhop of Hereford's caſe be- 
fore cited cap. 44. P. 326. . 
But if the clerk were delivered to the ordinary abſque 


b e he continued priſoner during his life, uu. 


eſs pardoned by the king, and the king had nat only his 
goods, as abſolutely forfeited, but alſo, the profits of his 
lands during his life, as appears by the books above cited. 

And if the clerk were ſo delivered abſque urg ation, if 
the ordinary went about to admit him to purgation, a writ 
might iſſue out of the chancery to prohibit him, Clau/. 2! 
H. 3.m. 17. ＋ * Epiſcopo Exon. H. 14 E. 3. B. R. ros. ig 
Lond and he ſhall for it be fined, and his temporalties 
ſeiſed for the contempt, and by ſame books it is an eſcape 
in the ordinary. 9g E. 4. 28. a, OTE Jae 

There were certain caſes, wherein the clerk was del. 
vered to the ordinary abſque Purgatione. 1. Wherehe va: 
outlawed of felony 23 H. 8. cap. 1. Raſt. Entries 121. 
2, Where he confſeſſed the felony either upon his arraigr- 
ment, or become an approver, or confeſſed and abjured a 
after came into the realm again, for againſt his own con- 


crime he confeſſed." 3 H. 4. 12. 4. 3. If he had judgment 
given againſthim, whereby he was attaint, 10 E. 3. Cera. 
247. 4. If he were in orders and broke the e the 

| | orginal 
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ordinary and made his eſcape, by the ſtatute of 23 H. 8. 


1 cop, 11. 5 Where a man in orders was convicted of any 
ſ of the felonies ouſted of clergy by 23. H. 8. cap. 1. he was 
- to remain during his life without purgation, and the ordi- 
5 nary might degrade him and ſend him into the king's 
8 bench to receive judgment. 6. If he were only convict 
b, by verdi&t in an appeal, he ſhould not make his purgation. 

12 R. 2. Coron. 109. E. 2. Coron. 247. l 
on IV. If a felon had his clergy, regularly he was never to 


l. WH b+ arraigned again before the king's, juſtices for the ſame 
ed Wi cclony, unleſs. it were in caſe where he broke the priſon 
22- od tme ordinary and eſcaped. 20 E. 2. Coron. 232. (a). 
his V. If a clerk had his clergy for felony, he was not to 
na- be arraigned for any other felony. by him committed before 
E. WW bis clergy allowed, for by the ſtatute of 25 E. 3. cap. 5. pro 
be- lere, it is enacted, That he ſhall be arraigned of all his 
* felonies at once (b),” yea and altho he only prayed his 
/que WY ergy, tho there be no entry of record, that he read or was 
un- Celvered to the ordinary, yet by force of this ſtatute he 
bis dal not be arraigned of any felony committed before, for 
' his WW the firſt felony being within clergy, and he praying his 
ited. Wl clergy, it was the fault of the court, that he. had it not, 
7, hc ſhall not turn to his diſadvantage. T. 4 Eliz, Dy. "| 


writ WW :14. ö. Stone's caſe. FFF 
Ver this hath ſome exceptions, for if he had commitied 
t. 19. aon againſt the king before his clergy admitted, / he 


may after his clergy and after his, purgation alſo be in- 
cited and arraigned for that treaſon, becauſe it was an 
offenſe not within benefit of clergy. | 


del! VI. If he had committed a telony aftcr he had his cler- 
ie and was delivered to the ordinary, he ſhould be put i 
21.6 wer that felony, vide 4 Elix. Dy. 214. J. and it he had 
2 led his keeper and thereby eſcaped out of the ordinary's 
ed a1 0 
n con- ) For in that caſe ecclea the ordinary, and this was 
of the e lueri non deber, wide Brac- thought a ſuficient puniſk- 
Jowert “4. III. de corond f 131. a. ment for all offenſes commit- 
Ceres. % This ſtatute was only in ted before degradation; wide 5 
115 umance of the common law, Bracton Lib. III. de corond, cap. 
11 the Was tio be degraded by 9. f. 123- b. 


priſon, 
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within clergy, he is indicted of the larceny, he pleaded and 


committed, he is arraigned and 'pleads non culp. and i; 


committed the ſame day, as it is laid, and tho there b 


der committed the firſt of April 1 Eliz. and was convit 


8 Eliz. cap. 4. therefore it ſeems the former opinion 


1. That he ſhould have pleaded it, and did not; or 2.1! 
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priſon, he ſhould not for that felony have had his clergy 
for it, fruſtra legis auxilium quærit, qui in legem commit; 
8 E. 2. Corn. 419. 22 E. 3. Coron. 250. 
The caſe of Stone, 4 Eliz. Dy. 214. b. was this. 
Stone committed two felonies the ſame day, one (ſuppoſt 
it burglary) out of clergy, the other (ſuppoſe it larceny) 


was convict, and prayed his clergy, and entered on legit u 
clericus, and no judgment, 'quod trazatur ordinario, but i 
reprieved without judgment to another ſeffions, at which 
he is indicted of the other felony out of clergy, but ſup- 
poſed to be the fame day when the former felony vn 


found guilty, & petit librum & legit ut clericus, ſed nun a. 
matur, neque traditur ordinario. 5 
r. It was agreed, that this ſecond reading, notuith. 
ſtanding the non legit firſt entered, is a good diſcharge d 
the firſt felony within clergy per omnes juſticiarios, Dy. 20;, 
3. b. but then, 2. The queſtion was, what ſhould be dobe 
as to the fecond not within clergy, whereof he was in 
died and convicted; by ſeven juſtices he ' ſhall har 
judgment to die, ' becauſe it ſhall be intended a felon 
committed after the firſt arraignment, but by other ſee 
he ſhall be diſcharged, for it ſhall be intended a felon 


no award, qgudd tradatur ordinario, yet that was the aQ« 
the court and ſhall not prejudice him ; but he ſhall be ad 
judged in the cuſtody of the ordinary from the firſt pra 
of his clergy. . $5 | 

But afterwards 28 Maii 8 Eliz. he was indicted for mur 


and had judgment, and was executed, and yet that mu 
der was before his clergy prayed, und before the ſtatute 


tained, for if he had been diſcharged by his reading 4 
the felony, whereof he was firſt indicted, he muſt hw 
been diſcharged of all felonies committed before his f 
arraignment : The only ſalve that I can think of is cith 


the legit ut clericus muſt be intended to be applied t9 4 
| ] ſect 
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ſecond felony only, and not to the firſt, whereupon non 
git was entered. Dy. 215. a. 

And thus far touching the effect of clergy, as it ſtood 
before 8 & 18 Eli. | 

By theſe two ſtatutes two great alterations were made in 
the whole buſineſs of clergy, which took away many' of 


)) Wl thoſe intricate queſtions, tedious proceedings, and great 
nd inconveniencies, that were therein before this time. 

by 1. By the ſtatute of 8 Eliz. cap. 4. it is enacted, ©© That 
5 Wi © every perſon, which ſhall hereafter upon his arraign- 
1 ment for any felony be admitted to the benefit of cler- 


« oy by the laws of this realm, and delivered to the or- 
« dinary for the ſame, and ſhall make his due purgation 
« for the ſame offenſe or offenſes, whereupon he was fo 
+ admitted to his clergy, and ſhall before his admiſſion to 
* his clergy have committed any other ſuch offenſe, 
* whereupon clergy by the laws or ſtatutes of this realm 
is not allowable, and not being thereof before indicted 
* and acquitted, convicted, or attainted, or pardoned 


* thereupon put to anſwer, and ordered and uſed in all 
* things according to the laws and ſtatutes of this realm 


* clergy had been. 1 | 

By this ſtatute, tho all other felonies within-clergy be- 
fore clergy admitted ſtand diſcharged, as they were at 
ommon law, yet felonies out of clergy committed before 
ergy allowed may till be proſecuted, notwithſtanding 
ergy al'owed, and ſo as to ſo much it repealed the ſta- 
ute of 25 E. 3. pro clero, cap. 5. 

Then at the parliament of 18 Eliz. cap. 7. it is enacted, 
That every perſon, which at any time hereafter ſhall be 
admitted and allowed to have the privilege of clergy, 
* ſhall not thereupon be delivered to the ordinary, as 
bath been accuſtomed, but after ſuch clergy allowed, 
and burning in the hand according to the ſtatute in that 
dehalf provided, ſhall forthwith be enlarged and deli- 
vered out of priſon by the juſtices, before whom ſuch 
clergy ſhall be granted, that cauſe notwithſtanding, 
provided, that the juſtices may for farther puniſhment 

| % detain 


e ſhall and may be indicted or appealed for the ſame, and 


in ſuch manner and form, as tho no ſuch admiſſion to 
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6 detain the clerk in priſon for any time not exceeding 
«© one year (c). | 

* Provided that, if any one ſhall be convicted of car pa 
ce knowledge, and abuſing a woman child under ter 
years, ſuch offenſe ſhall be felony without clergy, 

& Provided, that any perſon admitted to the benefit of 
* clergy ſhall notwithſtanding the ſame be put to anſwer 
** other felonies, whereof he ſhall be indicted or appealed, 
* not being thereof before acquitted, convicted, attaint. 
* ed, or pardoned, and ſhall in ſuch manner be arraige. 
ed, tried, adjudged, and ſuffer ſuch execution for the 
** ſame, as he or they ſhould have done, if as a clerk or 
* clerks convict they had been delivered to the ordinary, 


“ and there had made his or their due purgation. 
Upon this ſtatute theſe points are clear. 
1. That if before his clergy admitted, he had committed 


any other felony within clergy, he is cleared of them a 
well as of that whereupon he hath his clergy, for his burn. 
ing in the hand is in lieu of his delivery to the ordinary 


and purgation, 


(c)By 5 Ann. cap. 6. it is en- 
acted, That where any per- 
ſon ſhall be convict of lar- 
ceny the judges ſhall award 
„him to the work-houſe or 
„ houſe of correction, there to 
de kept without bail at the 
diſcretion of the judges, not 
„ leſs than fix months, nor 
** more than two years from 
the conviction, an entry 
*© whereof is to be made on 
record, and if ſuch offender 
eſcapes he ſhall be commit- 
ted to ſuch houſe there to 
remain not leſs than twelve 
„ months, nor more than four 
years. | 

By 4 Geo. 1. cap. 11, and 6 


Geo. 1. cap. 23. The court 


„may order any perſon con- 
victed of Jarceny, or any fe- 
* lonious ſtealing of money, 
Ec. within clergy, (except 


© perfonsconviRted for receiv- 


« ing ſtolen goods, knowing 
them to beſtolen,) inſtead! WY '" 
being burnt in the hand or 
** whipt, to be tranſported 
* any of his Majeſty's plants 
tions in America, for the ſpace 
of ſeven years; and perlor 


** convict for receiving ſtole 2 
goods, knowing them 10 toil. 
* {tolen, or for offenſes with '" t 
* clergy, but pardoned god 
*© nerally upon condition be 
*< tranſportation, to be He 
ported for the term of foul, 
teen years; and if any ſhi 

* reſcue or aid ſuch offen. 
to make his eſcape, or it ie 
* offender ſhall return obe. 
found at large withoute T 
before the expiration eth 
term in Great Britain ot . 


fand, he or they ſhall | 
«* deemed guilty of ſel⸗ 
© without sletgy. 


9. Thi 
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2. That as to former felonies out of clergy he is not 


ng diſcharged by his admiſſion to clergy, but ſhall _ put to 
anſwer them. 

nal 3. That by his conviction he forfeits all his a6dds that 

* he hath at the time of the conviction, amen his 

burning in the hand. 


of 4. That yet by his burning in the hand he is put into 
" a capacity of purchaſing and retaining other goods, becauſe 
id, WY the ſtatute taking away delivery to the ordinary and pur- 
* gation, which ſhould have reſtored him to that capacity, 
vl cives him the capacity of purchaſing and retaining other 
the goods, and is in nature of a pardon. 
ke 5. That preſently upon his burning in the hand he 
a i ought to be reſtored to the poſſeſſion of his lands, and from 
thenceforth to enjoy the profits thereof. 
— 6. That altho-he be not burnt in the hand, but the king 
w_ pardons 1 it, he is thereby put into the ſame condition, as if 
wi e were burnt, in the hand, and rendered a perſon capable 
0" vo to purchaſe and retain goods, altho the words of the 
ine {2tute are after clergy allowed and burning in the hand he ſhall 
le delivered. Theſe are all points reſolved in 5 Co. Rep. 
vine BY 0. 4: Foxley's caſe, and P. 41 Flix. Heſion's caſe there- 
een cited (7). 
14 of 7. And conſequently after clergy and burning in the 


rted u band he ſhail not be proceeded againſt by the eccleſiaſtical 
ann judge to deprivation or other eccleſiaſtical cenſure, for it 
eee amounts to a pardon by the king. Hob. Rep. p. 288. 
_ Searle & Milliams. 
% . That notwithſtanding this ſtatute requires burning 
vito the hand to diſcharge a clerk convict, yet a clerk in holy 
ed 2:W orders, viz. in the order of ſubdeacon or above ſhall not 
tion "i be burnt | in the hand, ms 1 privilege allowed them by 
the ſtatute of 4 I. 7. cap. 13. to be ſaved from burning in 
the hand continues to Xs Al 2 Co. Inſt. 637. 

9. And upon the ſame account they may have their 
Cergy in caſes within clergy a ſecond time according to 
the ſtatute of 4 H. 5. cap. 13. notwithſtanding this ſtatute, 


rn 0! 

hut len 10. That tho a clergym an in orders ſhall not be burnt 
on ide hand, vet by virtue of the ſtatute 4 H. J. cap. 1 3. and 
in this ſtatute after his diſcharge given by the court he 
wm bal have the ſame privilege as if he had been burnt in the 


(%) Vide ſupra p. 258. 
hand, 
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hand, and therefore ſha]l not be drawn in queſtion in the 


eccleſiaſtical court to deprive him or inflit any eccleſiaſtica 
cenſure upon him. Hob. Rep. 288. Searle & William:. 

11. That notwithſtanding this ſtatute takes away deli. 
very to the ordinary, and infliats burning in the hand, yet 
the privilege of peers of parliament exempting them from 
reading and burning in the hand for the firſt offenſe is not 
hereby at all diminiſhed or altered. | 

12. That the plea of auterfoits convif and had his cler. 
gy ſtands as a good bar to a new arraignment for the ſame 
felony, as it did before this ſtatute. 

13. That if a man be indicted of murder, and upon not 
guilty pleaded is found guilty of manſlaughter, and prays 
his clergy, tho he neither be burnt in the hand, nor hath 
his clergy allowed, but the court will adviſe upon it, yet 
this ſtands as a good bar to a new indictment or appeal for 
the ſame felony, for the priſoner hath done what he can in 
praying his clergy, which prayer is recorded, petit librun, 
and it is the a& of the court to adviſe, and their delay in 


allowing him clergy, or burning him in the hand ſhall not 


prejudice the priſoner. 4 Co. Rep. 45. ö. Wigg's caſe and 
Holcroft's caſe adjudged. Co. P. C. cap. 57.p. 131. (d). 


(d) This point was how- clerk and ready to read, if 
ever much litigated, and at the conrt would have allowed 
laſt ſolemnly kereled in the him, is a good bar to an ap- 
caſe of Armſtrong and Liſle 7. peal, altho the court had not 
8 V. z. B. R. rot. 565. Kel. 93. called the defendant to judg- 
that a conviction of man- ment, but continued him over 
ſlaughter, and that he was a with a curia adviſare vull. 


CHAP, 


| 


Git 
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Cncerning judgment in the ſeveral kinds of capital offenſes. 


Aving now gone through the preparatories to judg- 4 Black, 
ment, namely indictment, pleas, trial, and clergy, I Com. ch. ag. 

come to conſider of the judgments that are to be given in Hawk po 

ſeveral capital offenſes, and therein, 1. I will conſider the cb, 48, — 


ſeveral kinds of judgments. 2, Who are the judges, that | d 


= —2 —— ——̃ — —— —äf —— — 
ey 5 . 
— 


n any give them. 3. How and in [what manner.] | 
My Firſt, for the ſeveral kinds of judgments I ſhall conſider 
in I deſe particulars. 

1. 1. What judgment is to be given in caſe of an acquittal 


of any capital offenſe. 
2. What, when clergy is allowed. | 
3. What to be given againſt a perſon convicted of trea- | 


1 ſon, as againſt the king. 
5. 4. What to be given in caſe of petit treaſon. 
10 5. What, in caſe of felony. 


g 6. What, in caſe of peine fort & dure. 
ver |. The judgment upon the acquittal of the priſoner is ei- 
ther when he is acquitted by ſpecial plea, as of auterfoits 
quit, or of a pardon, &c. or other matter in bar, or elſe 
when he is acquitted upon not guilty pleaded ; and of theſe 
n their order. EY 
If the priſoner pleads the king's pardon, the concluſion 
t his plea is ordinarily thus, guarum guidem literarum do- 
Punt regis (ac dicti brevis, it there be a writ of allowance 
uo pleaded,) pretextu prediftus T. H. petit quid ipſe de 
fremiſſis per curiam hic dimittatur, &c, ſuper quo viſis & $21 
fr («uriam hic intellectis amnibus & fingulis premiſſis con- 5 
rratum el, quid prædidtus T. H. eat inde fine die, &c. and 4] 
e margin of the roll there is commonly entered literæ | 
Patentes "+; 
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patentes allocantur : fine die, Sc. and no other judgment ig 
uſually entered in ſuch caſe. Raft. Entries 455. a. ö. c 
If the priſoner pleads auterfoits acquit, or convict, Wl : 
attaint de meſme felony, and avers it to be the ſame, (s n 
he muſt,) the concluſion of his plea is, & hoc paratus ec. 
verificare, unde petit judicium, & guod ipſe de præmiſſi pr tl 
curiam hic dimittatur, and ſometimes and moſt commonly iy 
pleads over to the felony not guilty. ſu 
Et David Waterhouſe armiger, coronator & atturnau ve 
domini regis in curid ipſius regis coram ipſs rege, qui pro a. ve 

dem domino rege in hac parte ee pro eodem domino reg 
dicit & cognovit, quad prædictus Johannes Sayer, gui md 


comparet, & predifus Johannes in inguiſitione prædidi w Will for 

minatus per nomen Johannis Sawyer, nuper de W. in com. . of 

c. eſt una & eadem perſona, and ſo goes along to all tb 1ud 
averments modo & forma, prout prædictus Johannes dye rot 

ſuperiùs placitando allegavit, ſuper quo viſis & per cur hic n-W a 
tellectis omnibus ſingulis præmiſſis tam in placito prædict ih 
frus Johannes Sayer in forma prædicti placitat & ric 
convictionis prædict. quam dicti domini regis attornati gif | 

dem placiti cognitione, conſideratum eſt, qudd prædictu Jo "i 

hannes Sayer eat inde fine die H. 5 Jac. B. R. Sayer's cie d. 

where he pleaded auterfoits convict and had his clergy. 4 C 

And judgment is in like manner entered, H. 6 Fac. B. unt 

in the caſe of Francis Smith upon auterfoits acquit pleaded iſ ="d 

Et David Waterhouſe armiger, qui pro domino rege in li ct. 

parte ſeguitur, viſo placito predifti Franciſci Smith & dil !! 

genter per ipſum eraminat præmiſſis, pro eo, quod euidmii¶ qu 


& manifeſtè apparet eigem David Waterhouſe, quod plac 
tum prædictum per prefatum Franciſcum ſuperius placitat 


regis in omnibus fatetur, & cognovit fore verum: 1des ut ſ 
pra eat ſine die. | | 

The like form of judgment, viz. quod eat fine dit vi 
antiently uſed in caſe of auterfoits acquit pleaded. 2 . 
John Hodgſon's caſe. 


And note, this judgment of eat ſine die is of two kin 
ſametimss it is ſpecial, ſometimes it is general. 
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If A. brings an action of covenant againſt B. and a ſpe- 
cial verdi& is found, but upon the peruſal of the declara- 
tion a fault therein appears, Et quia videtur curiæ, quod 

; WH narcatio eſt inſufficiens, conſideratum eſt quòd querens nihil 
/ WH capiat per billam, ſed quod defendens eat inde fine. die,” 
wis judgment ſhall not be a bar in another action; becauſe 
; WY ſpecial, and not given upon the verdict, but upon the in- 
ſufficiency of the declaration; otherwiſe it had been, if gi- 
een generally, for it ſhould have been intended upon the 
- WY verdict and merits of the cauſe. T. 1650. Eales & Lam- 
lert (a). | HL - 5 

| In a guare impedit by the king iſſue is joined and found 
for the defendant, at the day in bank it is alledged in arreſt 
of judgment, that no patron is named in the writ, the 
judgment ſhall be entered generally, gudd eat ſine die, and 
not ſpecially upon the plea in abatement, but it ſeems, it 
ſhall not bar the king in a new action, for the eat ſine die 
ſhall be applied to the plea to the writ: vide 3 H. 4. 2 & 
11 (0). 


ndidtment, as autrefoits acquit, or a pardon, yet if the in- 
ddment be inſufficient, upon the reaſon of Yaux's caſe 
4 Co. Rep. 45. a. the eat fine die ſhall be applied for the ad- 
vantage of the king to the inſufficiency of the indictment, 
# not to the plea in bar; guære tamen, non obſtante Vaux's 
caſe, 


It is reaſon to have the eat fine die ſpecial in that caſe, © eg 
quod indictamentum prædictum apparet minus ſafficiens, 


e] This caſe (but not this point is the king, the cauſe thereof ſhould 
prported in Styl. 37, 54, 73 · likewiſe be entered, but this alſo 
% This caſe, (which is obſcurely was refuſed by the court as needleſs, 
ated ty our author,) appears from and the judgment entered generally, 
be year-book to have been thus. A defendent eat fine die, (the ſame 
'e inpedit was brought by the king, judgment that ſhould be in caſe the 
id 2 verdict paſt for the defendant, writ had been brought againſt the pa- 
den which the defendant prayed tron and incumbent, and it had been 
«ment, but the counſel for the found againſt the king,) becauſe the 
9, defired that the writ might a- king will receive no prejudice thereby, 
ien becauſe it was brought againſt for, if this judgment ſhould after- 
te incumbent only, and not againſt wards be pleaded in bar, the king 
* pitron, but this was refuſed, be- might reply, that judgment was given 
iſ the king was eſtopped from abat- againſt the writ, becauſe the patron 
bis own writ z then they prayed, was not named therein. 

«if judgment were entered againſt 3 
Vor. II. Ce „„ 1deo 


But it ſeems, that if a man pleads a plea in bar of the 
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cc ideò conſideratum eſt, quod eat fine die,” and then it is 
applicable only to the inſufficiency of the indictment. 

If a man pleads not guilty and is acquitted, antiently 
the judgment was not only, gudd eat fine die, but ided c- | 
deratum eſt, quod eat ind? quietus, tho it were at the king's | 
ſuit, quod vide Raft. Entries 51. a. 2 E. 4. in the caſe of ll © 
Hodgſon before cited, and ſo in the caſe of Smith before ci- e 
ted, viz. H. 6 Fac. and accordingly H. 3. Fac. B. R. Rij. 0 
Entries 57. Ideò conſideratum eſt, quad idem T. fit ind: qu Wil 
etus & eat fine die. Raſt. Entries, fol. 38 5. Gaol-delivey I 
6, 7, 10, 11. f 

Yet at commom law without the aid of 18 Elz. Wil 
he might be bound to his good behaviour, if it were teſtified 
he was of ill-fame, and ſhall be committed till he find WY /” 
ſureties. Raſt. Ent. 385. Gaol-delivery g. Ju 

And if the entry were ſuch, I do not think the priſoner % 
could ever be arraigned again notwithſtanding the inſuf- 
ficiency of the indictment, till that judgment of acquittal 
were reverſed, for eat ind? guietus cannot go to the inſuff- ab 
ciency of the indictment, but muſt go to the matter of the 
verdict. 


But indeed in Vaux's caſe, 4 Cs. Rep. 44. a. who wa 
acquit by verdict upon not guilty pleaded, the judgment is and 
only © Ides conſideratum eſt quod prædictus Millan Wi: 


* Vaux de felonià & murdro prædicto in indiQtamento 
« prædicto ſuperiùs ſpecificat? necnon de dictà felonici 
venenatione prædicti Nich. Ridley in eodem indiQamento 
* nominat* eidem Willielms impoſit' eat fine die, nt eat 
&© inde quietus :” he was afterwards indicted de novo and 
pleaded the former acquittal, and yet becauſe the indid- 
ment was not ſufficient, he was put to plead to the felony, 
and had judgment and was executed. 

The truth is, the beſt reaſon to maintain that judgment 
is that which is given by my lord Coke, P. C. 214. in theſe 
words, * In the caſe of acquittal the judgment is, qu 


& ficiency of the indictment, as for the party's innocenct 
te or not guiltineſs of the offenſe, and the judges of tit 
* cauſe ought before judgment to look into the whole fe 
* cord, and upon due conſideration thereof to cauſe it ! 
be entered, ide conſideratum eft, quad eat fine " "i 

This is the beſt reaſon to ſupport that judgment, but" 


the judgment had been, qudd eat inde guietus, as the antien 
tors 


could never refer to the defect of the indictment, but to the 
very matter of the verdict; and if in Vauæ's caſe the judg- 


ment had been ſo entered, he could never again have been 


indicted for the ſame offenſe, notwithſtanding the defect 
of the indictment, till that judgment reverſed by writ of 
error, tho, as it was, that judgment in Vaux's caſe was 


one of the hardeſt that ever I met with in criminal cauſes, - 


for where the priſoner excepts to the inſufficiency of the 


ſpecial, guod indictumentum ob ; caſſetur, & 
awd the priſoner eat inde ad pra ſeus ſine die. 


r. man be indicted of homicide ſe defendendo, or per in- 
1 WY frrteniun, he muſt plead to it or confeſs it, and there is no 


judgment of death given againſt him, but remittitur pri- 
jig, or bailed ad erpectand gratiam regis. | 

But if a man by the coroner's inqueſt be found to have 
killed a thief, that aſſaulted him to rob him or to commit 
a burglary, which is not felony, he ſhall neither be ar- 
raigned nor put to anſwer upon that indictment, but ſhall 
te diſmiſſed without any judgment. 

But if he had been indicted of murder or manſlaughter, 
and upon not guilty pleaded the ſpecial matter is found, or 
the jury acquits him, the judgment ſhall be guad eat ind? 
wetus, and it is a perpetual diſcharge ; and if he be found 
guilty ſe defendendo, yet the judgment given thereupon, 
ud expectet gratiam regis is a perpetual bar to another in- 


nt | 

pe ditment. Co. P. C. cap. 101. p. 213, 214. 

n II.“ The judgment in cafe of allowance of clergy is 
8. , Super quo adtunc & ibidem quæſitum eſt per cur“ 


on, mini regis de eodem Johanne, fi quid pro fe habeat 
vel dicere ſciat, quare curia domini regis hie ad judici- 
nen um & executionem de eo ſuper veredictum prædictum 
lde Procedere non debeat; idem Jobannes dicit, quod ipſe 
qui ' elt clericus, & petit beneficium clericale ſibi in ei parte 
au- Aocari, & tradito eidem Jobanni libro idem Fohannes 
ene sit ut clericus, ſuper quo conſideratum eſt per curiam 
te dic, quod idem Jahannes in manu ſui lævã cauterize- 
le fe. & deliberetur, and the execution is accordingly entered, 
it o inſtanter crematur in manu ſul lævà, & deliberatur 
Juxta ſormam ſtatuti. 


Ce 2 And 


indiment, or the court doth it ex officio, the judgment is 
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And if he be a nobleman, and be demanded wherefore 
judgment ſhould not be given upon the verdict, he may 
aver, that he is a peer of the kingdom habens locum & yy. 
cem in parliamento, and pray the benefit of the ſtatute of 
E. 6. cap. 12. and if it appears ſo in the indictment, or in 
caſe it doth not, if the court be aſcertained thereof either 
by writ of certiorari to the clerk of parliament, or if it be 
confeſſed by the king's attorney, then the judgment i; 
ided conſideratum eft quod deliberetur ſecundim formam flatui 
in hujuſmodi caſu edit & provif. | | 

And if it be alledged, that he is a clerk in holy order, 
then it ſhall be entered after his reading, © Et quia curiz 
* hie conſtat per certificationem Epiſcopi &c. or per li 

ce teras teſtimoniales Epiſcopi, quod ipfe eſt clericus in r 
& ſacris ordinibus conſtitutus, viz. in ordine fubdiaconatus, 

« ideo conſiderat' eſt per curiam, quod deliberetur ſecur- " 
e dum formam ſtatuti in hujuſmodi caſu edit* & provi” Wl 

5 ſine cauterizatione.” And the like, if he pleads the e 

king's pardon of burning in the hand. ju 
And if a layman prays his clergy, and it appears of re- 

cord, that he had it beſore, then the entry is, Et quis u 
e per inſpectionem recordi coram domino rege hic mili Wil up 
* &c. quod aliter idem J. S. indiQtatus exiſtit &c. ſettny 
* out the effeft of the record, & quod ipſe eſt eadem perſon, 
& hoc idem J. S. non dedicit, ideo conſideratum el, 
« quod privilegium clericale eidem J. S. non allocetur, 
d& quod ſuſpendatur per collum quouſque &c. 

And ſo if he prays his clergy, [and cannot read,] * E 

* tradito ei per curiam libro idem J. S. non legit ut 
& clericus, ideo conſiderat” eſt, quod ſuſpendatur per col 
lum, quouſque mortuus fuerit. 

III. The judgment in high treaſon againſt the king for 
conſpiring his death, or levying war, or for a prieſt upon 
the ſtatute of 27 Elix. cap. 2. or for any new treaſon made to co 
by authority of parliament is in this manner. | 

Firſt the king's ſerjeant or attorney juxta debitam tg 
formam petit verſus ipſum E. D. ſuper vereditio prædili ſi 
dicium & executionem pro ditto domino rage habend.” Cc. 
this is not of abſolute neceſſity, for the court ex Mis 0ugh 
to give judgment. | = 

&« Et ſuper hoc viſis & per curiam hic plenids intelle® 
omnibus & ſingulis præmiſſis conſideratꝰ eſt, quod prz% 
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« tus E. D. ducatur per vicecomitem com? Midaleſex, or per 
« mareſcallum hujus curiz, or per conſtabular* turris Lon- 
« Jon uſque mareſcalciam &c. or uſque turrim London, or 


« uſque gaolam domini regis com. prædicti (according as 


« ea aſſignare voluerit. 


judgment. 


burnt. Co. P. C. 211. 


« the priſoner is in cuſtody,) Et de inde per medium civita- 
« tis London direQe uſque ad furcas de Tiburne trahatur, 
« & ſuper furcas illas ibidem ſuſpendatur, & vivus ad ter- 
« ram proſternatur, & interiora ſua extra ventrem ſuam 
« capiantur (c) ipſoque vivente (4) comburantur, & caput 
« ejus amputetur, & corpus ejus in quatuor partes divida- 
« tur, & caput & quarteria illa ponantur ubi dominus rex 


But if the priſoner be in the king's bench and the judg- 
ment be given in that court, the entry is quod-prediftus 
J. S. ducatur per prædictum mareſcallum uſque priſonam ma- 
reſealcie domini regis coram ip ſo rege, & de inde ad quendam 
leum executionis, vocat. St. Thomas Watringes, trahatur, 
& ſupra furcas ibidem ſuſpendatur, and ſo forward as in the 


Thus the judgment was entered againſt Barkly a ſemis 
nary prieſt upon an inditment in Middleſex, P. 38 Elz. 
upon the ſtatute of 27 Elix. But the judgment againſt a 
woman in all cafes of high treaſon is to be drawn and 


Upon an indiament of treaſon for counterfeiting the 
king's coin the judgment is only, as in petit treaſon, vis. 


quid ducatur uſque gaolam domini regts de Newgate per vic 


ng Middleſex, & ab inde uſque ad furcas de Tiburne traba- 

it V's & ibidem ſuſpendatur, quouſque mortuus fuerit. 

co And the judgment againſt a woman is alſo, as in petit 
treaſon, to be burnt. 25 E. 3. 42. (e). 

9 of 


17. 


%) Secreta membra amputen- 
ir 1s here ſometimes' inſert- 
0, Shorp. caſes in parliament 
187. but is not of neceſſiiy, 
ethe ſentence in lord Der- 
"water's caſe, State Tr. 
d. VI. p. 16. 


cz 


Ibis is agreed of all hands, but as to clipping or impair- 
Ing of coin [there hath been ſome doubt, ] and likewiſe as 
o counterfeiting of foreign coin made current by procla- 
mation, becauſe theſe- are new created treaſons. Co. P. C. 


(4) Theſe words ip/oque vi- 
vente, of others tantamount 
are abſolutely neceſſary, other- 
wile the judgment 1s errone- 
ous. See 2 Salk. 632 Shox. 


Caſes in parliament p. 127. Kex 


verſus Walcot. 
(e) N. Edit, 85. 6. | 
But 
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But yet in caſes of clipping or waſhing made treaſon by 
the ſtatute of 5 Eliz. cap. 11. & 18 Flix. cap. 1. the judg. 
ment is now ſettled to be only drawn and hanged, as in 
caſe of counterfeiting of the coin of the kingdom by 25 F. 
3. de proditionibus, and this was agreed, and accordingly 
judgment given againſt two Frenchmen, Hill 25 Car. 2 (f) 

according to the book of T. 6. Eliz. Dy. 2 30. ö. 

And with this agrees the reſolution of 24 H. 8. in juſtice 
Spelman's reports cited 2 Co. Int. p. 636. {A prieſt drawn 
and hanged for clipping the king's coin, and yet clipping 
was not held to be treaſon within the ſtatute of 25 E. ;. 
but made ſo [by the ſtatute of 3 H. 5. cap. 6. according to 
the common opinion and the. recital of the ſtatute of ; 
Elix.] (g), and fo repealed by the ſtatute of 1 Mar. cop. 1. 
yet even while that ſtatute of 3 H. 5. was in force, the 
judgment was only drawing and hanging in that caſe. 

And upon ſearch of precedents both in the king's bench 
and at the Old Bailey, tho ſome precedents were of hanging 
drawing and quartering for clipping, yet the moſt uſu 
were only drawing and hanging (k). 

And upon the ſame reaſon I think, that in cafe of coun- 
terfeiting of foreign coin made current by proclamation, 
made treaſon by the ſtatute 1 Mar. cap. 6. and the cliy- Wl © 


ping or waſhing thereof, likewiſe made treaſon by 5 and 13 WW" 
Elix. I think there ought to be no other judgment but fo 
drawing and hanging, for by the proclamation and the at WW" 
of 1 Mar. it is now become as the coin of this realm, and i. 
it were an incongruous thing for a man to be hanged and A 
quartered for counterfeiting foreign coin made current . 
proclamation by interpretation of the ſtatute of 1 Mo. = 


and yet to be only drawn and hanged for counterfeiting tht 
proper coin of the kingdom. 1 

For counterfeiting the great or privy ſeal certainly ther 
was antiently no other judgment but that of petit treaſon, " 


(f) Bellew & Norman, 1 it appears by what follows, 
Ven. 254. that the ſtatute of ö H.s 
(gz) In the original MS. the was intended hereto be men 
words in this place are, By the tioned, nor is it recited in tht 
flatutes of 5 & 18 Eliz. accord- ſtatute of 18 Elia but only 
| ing 10 the common opinion and the that of 5 Elisg, 
recital of thoſe tæuo flatutes ; but (hb) Vide Part I. p. 35% 


name! 


nimely drawing and hanging, as appears by the book of 


lord Coke excepts againſt it in P. C. p. 15, ſed de his vide 
ſupra dizi Part I. cap. 16. p. 187. 

IV. The judgment in petit treaſon is for a man to be 
drawn and hanged, for a woman to be drawn and burnt, as 
alſo in high treaſon, Co. P. C. p. 211. for the other judg- 
ment is unſeemly for that ſex. Stamf. P. C. Lib. III. cap. 
19. fol. 182. 6. | | 

V. The judgment in all caſes of felony is, guod ſuſpen- 
datur per collum quonſque mortuus fuerit. 

But if a man be outlawed of treaſon or felony, tho there 
be no other judgment, but utlegatus eff per judictum corona- 
trum, yet it is of itſelf an attainder and ſubjects the of- 
ſender to ſuch an award thereupon to be made by the 
court, where he is brought, as is ſuitable to the offenſe, 
for which he 1s indiQted and outlawed. | | 

And this judgment is as well to be given againſt a no- 


otherwiſe by the court, or executed otherwiſe by the ſhe- 
ff. Co. P. C. p. 211 & 52. (4). 

VI. The judgment of peine fort & dure at this day in 
caſe of felony is only where the priſoner ſtands mute of 
4 13 ce upon his arraignment or will not directly anſwer, 
- bu bor upon challenging above twenty his challenge ſhall be 
eech over-ruled (7) and the trial proceed. 

But at common law in all caſes of felony and at this day 
ain petit treaſon, if he challenge thirty-ſix peremptorily, he 
it by ſhould have his judgment of penance (mn) and this holds 
Mo. vell in an appeal as in an inditment, and as well in 
g th caſe of women as men. 2 Co. Infl. 177. ſuper ſtat. Weſtm. 

1. cap. 12. EO 


there BY The entry of the judgment is thus: | 

cao, Et quæſitum eſt per curiam ab eo qualiter ſe velit in- 
de acquietare, qui dicit, quod ipſe non vult ſe ſuper ali- 
quam juratam patriæ ponere, niſi ſolummodo in Deum; 

1lows unc inſuper di tum eſt ei per curiam hic, quod niſi aliter 

H. | 

— (1) Clement Peytenin's caſe, (4) Vide Part I. p. 501. 

in de Part I. p. 181. in notis, & (1) Supra p. 270, 314- 


352. | (n) Supra p. 268, 316. 
Cc 4 | © In 
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2 H. 4. 25. @. (i), and the record of that caſe tho my 


e ban as another in caſe of felony, and cannot be given 
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© in hac parte reſpondeat mori debet, qui dicit, qu6d non 
© yult aliter reſpondere in hic parte niſi ut prius, ideò confi. 
* derat' eſt, quod idem R. B.ducatur ad priſonam mareſcal. 
© cizx domini regis coràm ipſo rege, & ibidem nudus preter 
baccas ſuas ponatur ad terram ſuper dorſum ſuum direde 
jacens, & foramen in terra ſub ejus capite fiat & caput 
« ejus in eodem ponatur, & ſuper corpus ſuum ubi libet po. 
* natur tantum de petris & ferro, quantum portare poteſt & 
* plus, quamdiu vivit, & quod habeat de pane & aqua peſſi- 
© mis & priſon ei proximis, & illà die qua comedit non bi. 
© bat, neque illà die qua bibit non comedat, ſic vivendo 
* quouſque mortuus fuerit (1). 
And if he ſtands wholly mute, then the entry is thus: 
© Et allocutus quomodo ſe velit de felonia pradiQi ac. \ 
© quietare, qui quidem R. nihil reſpondet, ſed ſe mutum te- Wir 
© net, & ſuper hoc captà inquiſitione per ſacramentum 12 n. 
* &c.'fi prædictus R. loqui pdſſit, vel ſi prædictus R. prz- WW in; 
« dito die &c. loquutus fuerit necne, qui dicunt ſuper ſacr:- | 
© mentumſuum, quod prædictus R. loquutus fuit iſto eodem WW ci; 
die & bene loqui poteſt ſi velit, ideò idem R. ut ipſe 0 
© legem recuſat, hoc caſu eat ad pœnam &c. ut ſupra. Ci- ad 


© talla ipſius nulla. or 


And ſometimes alſo the jury were charged to inquire + Mie 
male credatur, but that was but rarely in caſe of an indid- 
ment (e), for the indictment itſelf carries a probability, 
that he may be guilty when joined with his own wilful re- 
fuſing his trial, ſo that he forfeits his goods by ſuch (land- 
ing mute. 

VII. Judgment in petit larceny is only to be whipt, or 
impriſoned by way of chaſtiſement (p,. 

VIII. Judgment in miſpriſion of treaſon is forfeiture of 
all his goods, forfeiture of the profits of his land during 
his life, and impriſonment during his life (5). 

IX, Judgment in theftbote is fine and impriſonment, 


(n) Vide ſupra cap. 43. 5. tutes the offender may be tranſ- 

319. Raſt. Entr. fol 385. pl. 2. ported. See 4 Geo. 1. cap. Il. 

Fs .. Vide the caſe of and 6 Ges, 1. cap. 23. vide fi 
Hethe ſupra « 322 in notis, pra p. 388, in notis. 
05 But by OG, ſta- (9g) Part I. p. 374 


CHAP 
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CHAP. LI. 


Concerning giving of judgment, by whom, and when. 


HAT courts have juriſdiction in cauſes criminal See the re- 

and capital have been handled before in the begin- — 
ning of this Part; I am now to conſider when one judge of the cb. 
may give judgment upon a conviction before another judge, ert ſupra. 
and how. 


The king's bench is the center of all ſubordinate juriſ- 


Ne 
m N cidtions, eſpecially in matters capital. | 
Jul If A. be indicted of felony before juſtices of peace, oyer 


and terminer, or gaol-delivery, and be convi@ by verdict, 
or confeſſion, if the record of the conviction be removed 

into the king's bench by certiorari, and the priſoner alſo be 

removed thither by habeas corpus, that court may give judg- 

ment upon that conviction, but there muſt be firſt a filing 
the record in the king's bench, and a commitment of the 

riſoner to the cuſtody of the marſhal, and he muſt be 

dled to ſay what he can, why judgment ſhould not be 

gen againſt him, and thereupon judgment may be given: 

de23 H. 8. cap. 1 C 11. 10 H. 4. 9. a. Coron. 467. 

And indeed there was no other remedy before the ſta- 

utes of 11 H. 6. cap. 6. & 1 E. 6. . 7. for judgment 

0 be given upon perſons reprieved before judgment, for 

be former commiſſions are determined by new ones at 

ommon law. | | | 

But if the conviction were not before the judge of the 

ng's bench, ſo that the offender continued not always in 

uſtody of the marſhal or of thoſe that are his bail, but be 

emoved by habeas corpus or brought in by proceſs, the 

y ſo removed may plead he is not the ſame perſon and 

ve ſome diverſity of name, and if the king's attorney 
con- 
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other. 21 E. 4 Surry Lib. placitor* Coron. placito 31. M. 


appeal of felony, or in an indictment of treaſon or felooy 
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confeſs it, he ſhall be diſcharged and proceſs made out 
againſt the other perſon, thus it was done in the caſe of 
John Apare, Lib. placitor Coron. u. 7. who was taken upon 
a capias utlegat and pleaded he was not the ſame perſon, 
Or the king's attorney may take iſſue upon it and ayer 
him to be the ſame perſon, and known by one name or the 


cholas Brown's caſe. ; 

Or if he anſwers nothing but ſtands mute, it ſhall be 
inquired whether he be the ſame perſon by inqueſt, before 
judgment be given againſt him, for he ſhall not be conclu- 
ded by the return of the ſheriff either upon a cept corpus or 
habeas corpus, if he was not always in cuſtody of the ſame 
court from the time of his firſt arraignment, vide accord; 
10 E. 4. 19. b. but if he had been always in cuſtody of the 
court of king's bench from the time of his arrraignment, o 
had been bailed by the court, and came in and rendered 
himſelf upon his bail, then no ſuch inquiry ſhall be made 
upon his ſtanding mute. 10 E. 4. 19. 6. 

And that I may ſay it once for all, the ſame law is where 
a party is outlawed or abjured, and comes by cap1as utlga! 
or other proceſs into the king's bench, he ſhall be de 
manded what he can ſay why execution ſhould not be 
awarded againſt him upon the record removed, which) 
H. 6. 25. 4. B. Coron. 44. is called an arraignment ; if he 
confeſſeth himſelf to be the ſame perſon, execution ſhallbe or 
awarded ; if he denies himſelf to be the ſame perſon and 
the king's attorney confeſſeth it, he ſhall be diſcharged; 
if the king's attorney takes iſſue upon it, it ſhall be tried; 
if the priſoner ſays nothing, it ſhall be inquired by an u- 
queſt of office whether he be the ſame perſon : vide8 H. 
3. & 18. B. Coron. 22, 23. 10 E. 4. 19. 6b. M. 5 Co. 
Croke, p. 176. Coxe's caſe. 

If an iſſue be joined in the court of king's bench in ui 


either upon a record originally begun in that court, or f: 
moved thither by certiorari, the uſual courſe now is to une 
it at the bar, or if it were removed by certiorari out of u 
other county, to remit the record according to the ſtatui 
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of 6 H. S. cap, 6. to the juſtices, before whom ſuch in- 
4&ment was originally taken, with a writ to command 
them to proceed therein, whether the record were ſo re- 
mitted before or after iſſue joined in the king's bench. 

But many times that court antiently did, and at this 
day may ſend down the tranſcript to be tried by , prius, 
z; well in an indictment as an appeal, and upon the return 
thereof the court may give judgment of death or acquittal, 
according to the verdict returned; quad vide ſæpius L. 

But whether they might inquire of abettors there hath 
deen diverſity of opinions, wide 2 & 3 P. & M. Dy. 120. 
121, 131. 6. but by the better opinion they cannot, 10 E. 

14. b. 4 Co. Inſt. 160. nor can they arraign the felon at 
he ſuit of the king, if the plaintiff be nonſuit in his ap- 
a. 22 E. 4. 19. a. ( 
lt hath been held by ſome, that juſtices of aſſiſe and ni 
ris may by virtue of the ſtatute of 27 E. 1. de finibus cap. 
without any other commiſſion deliver the gaol and give 
udgment of felons, vide Stamf. P. C. Lib. II. cap. S. fol. 
5% 6, but yet that hath not been uſed, neither is it ſafe to 
e practiſed without a commiſſion of gaol-delivery : wide 
at. 3. H. 5. flat. 2. cap. 7. . 

But certainly at common law juſtices of niſi prius could 
ot give judgment upon an appeal or indictment ſent to 
hem out of the king's bench by niſi prius to be tried, no 
ore than in other ordinary civil cauſes, for they have but 
he tranſcript of the record before them, and their com- 
jiſſion is only ad triandum exitum, and to remit the tranſ-. 
ript with the verdict indorſed upon the po/ftea (+) 

But by the ſtatute of 14 H. 6. cap. 1. juſtices of niſi prius 
ave power in all caſes of felony and treaſon to give judg- 

nt of acquittal or attainder at the day and place where 
heir inquiſitions, inqueſts, and juries are taken, and then 
d there to award execution to be made by force of the 

judgments. | | 

But yet it ſeems this ſtatute gave them not power to in- 
ure of abetters in an appeal, nor to arraign the priſoner 


* Vide ſupra p. 41. (+) Vida ſupra þ. 40. 


upon 
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prius may give judgment and award execution by vinu 


queſt can be taken by default, or in the abſence of the pr: 


the inqueſt cannot be taken, but only the priſoner call 


and there to proceed where the juſtices left off. 
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upon a nonſuit before them at the king's ſuit, 10 B. 
14. J. 22 E. 4. 19. a. but this was to be done in the king 
bench upon the return of the poſtea. 

But upon this ſtatute theſe things are to be obſerved. 

1. That they might return the. poſſea into the king's 
bench, and there, judgment may be given as at commot 
law, for tho the ſtatute gives them power to give judg. 
ment and award execution, yet it leaves them power t 
return the poſtea, and takes not away the power of the 
king's bench to give judgment and award execution up 
the poſtea returned, as they might have done at comma 
law. : | | 

2. That as the priſoner cannot be arraigned nor ple 
to iſſue in the king's bench, unleſs the record and alſo th 
priſoner be there, ſo the record itſelf ſtill remains in the 
king's bench, and only the tranſcript delivered to the 
judges of niſi prius and not the record itſelf, as upon the 
ſtatute of 6 H 8. yet upon that tranſcript the judges of ni 


of the ſtatute of 14 H. 6. cap. 1. 

But then the priſoner muſt either be ſent down by hs 
beas corpus to the ſheriff of the county, where the ni, pri 
is, in cuſtody, or elſe bailed to appear there, for no in- 


ſoner in caſes capital. 
And if the priſoner be bailed by the king's bench to ; 
pear at the niſi prius, (as he may,) yet if he appears not 


upon his bail, and the default recorded, and fo upon t 
return of the poſlea new proceſs againſt the priſoner, and 
alſo againſt his bail. 

At common law by granting a new commiſſion of the 
peace all proceedings before former commiſſioners of the 
peace were diſcontinued, and if an iſſue were joined, ot 
perſon convicted, or had judgment, the new commiſſionen 
could not proceed to trial, judgment, or execution, but al 
that could be done was to remove the record by certiran 
and the priſoner by habeas corpus into the king's bench 


HISTORIA PLACITORUM CORON®. 


And to remedy this the ſtatute | of 11 H. 6. cap. 6. was 
made, whereby it is enacted, That ſuch proceedings 
« ſhall not be diſcontinued by ſuch new commiſſion, but 
« the new juſtices after they have the records before them 
« ſhall have power to continue the ſame pleas and pro- 


nd upon them to hear and finally determine, as the 

other juſtices might have done, if no new commiſſio 
© had iſſued. t 
By virtue of this ſtatute new commiſſioners might not 
nly give judgment upon conviction before former juſtices 
ff peace, but might award executions upon judgments 
ven by the former juſtices, as ſhall be farther ſhewn. 

But this ſtatute extended not to commiſſions of oyer and 
iner and gaol-delivery, but only to commiſſions of the 
deace. 


dich among other things enaQts, © That where any per- 
* ſon ſhall be found guilty of treaſon or any felony, for 
' which judgment of death ſhould be given, and be re- 
prieved before judgment, new commiſſioners of gaol- 
delivery may give judgment upon ſuch conviction, as 
the juſtices of gaol-delivery, before whom he was con- 
vided, might have done. : 
And that no manner of proceſs or ſuit made, ſued, or 
had before any juſtices of aſſiſe, gaol-delivery, oyer and 
terminer, of the peace, or other the king's commiſſioners 
ſhall in any wiſe be diſcontinued by the making and 
publithing any new commiſſion or aſſociation, or by al- 
tering the names of ſuch juſtices or commiſſioners, but 
that the new juſtices of aſſiſe, gaol- delivery, and of the 
peace, and other commiſſioners tnay proceed in every 
behalf, as if the old commiſſion and juſtices and com- 
miſſioners had ſtill remained and continued not altered. 
Tho this ſtatute in the firſt part thereof mentions giving 
Judgment upon a perſon convict, yet I take it very clear 
e may award execution upon a party reprieved after 
ment by former commiſſioners, for by the ſecond 
uſe they may proceed in every behalf as the former com- 
Iſloners might have done, and therefore there is little 
| cauſe 


« ceſſes, and the ſame pleas and proceſſes and all that de- 


And therefore the ſtatute of 1 E. 6. cap. 7. was made, 


. 
1 
| 
1 
: 
+4 
4 
7 
t. 
U 


8 * 
* 
S ˙ © att 
* - 


| "4 
"8 


406 


2 Hawk. 
P, C. ch. 
1. 4 
lack. 
Com. ch. 
32. 


HISTORIA PLACITOR UM CORONx. 


cauſe for the quere made touching that point in Dyer (g 
yet I have generally obſerved this one rule, that I would ne. 
ver give judgment, or award execution 'upon a perſon re. 
prieved by any other judge but myſelf, becauſe I could not 
know upon what ground or reaſon he reprieved him (4). 


— 


1 


CHAP. LVIL 


Concerning executions. 


brief in it. I ſhall conſider, 


UC of what concerns this matter hath fallen in 
under the former chapter, and therefore I ſhall be 


1. Who may award execution. 
2. In what manner it is to be awarded. 


3. By what warrant to be made. 


4- By whom it is to be done. 


5. In what manner. 


6. Concerning reprieves or reſpite of judgment or er 


I. As to the firſt of theſe it hath been diſpatched in the 
former chapter, they that may give judgment may aun 


execution. 


And therefore the court of king's bench upon an hab 
corpus and a certiorari to remove the body of a priſoner and 
the record of his outlawry or attainder before them ma 


g Dyer fol. 165. a. 

(5) The uſefulneſs of this 
caution may be ſeen from what 
is obſerved by Sir John Hawles 


in his remarks on Cornifd's 


trial, State Tr. Vol. IV. p. 
203. where he relates the caſe 
of ſome perſons, ** Who had 
been convicted of the murder 
of a perſon abſent barely by in- 
ferences from fooliſh words 
and actions; but the judge 
before whom it was tried was 
ſo unſatisfied in the matter, 


becauſe the body of the perl 


ſuppoſed to be murdered wi 


not to be found, that he fre- 
prie ved the perſons condem 
ed; yet in a circuit aſterwuc 
a certain unwary judge, ich 
out inquiring into the reaſan 
of the reprieve, ordered ett 
cution and the perſons to 

hanged in chains, which wif 
done accordingly ; and aſter 

wards to his reproach the pe 
ſon ſuppoſed to be murcere 

appeared alive. 


av 


. HISTORIA PLACITORUM CORONEZ. 
(8). WM award execution upon him. MH. 5 Car. B. R. Croke 27 


ne- cores caſe, vide gue didta ſunt fupra cap. 56. 
 re- Il. Touching the manner of it there be certain caſes, 
| not Wi therein tho the priſoner be attainted, yet he is not to have 
b). W:cccuion awarded againſt him, till he be demanded what 
he can ſay why execution ſhould not be awarded againſt 
him, vi. h 

J Where a woman is convicted and attaint by judg- 
ment, tho ſhe remains always in cuſtody, ſo that conſtat de 
rnd, yet execution is not to be awarded againſt her till 
ſhe be demanded what ſhe can ſay why execution ſhould 
not be awarded, for ſhe may allege pregnancy, which, tho 
It be no cauſe to reſpite judgment, is a good cauſe to re- 
ſpite execution. 
2. Where the judgment was given at a former ſeſſion, 
ot in that interval between this and the former ſeſſion he 
my have a pardon to plead. | 


lenin 


all be 


hat caſe, if he be brought in by a capias by the ſheriff, he 


eon, and iſſue may be taken upon it, and that iſſue ſhall 
tried before he ſhall have execution awarded againſt 
im, and if he ftands mute, it ſhall be inquired whether 
be of malice. 10 E. 4 19. 6. Again, 

4 If judgment were given in another court, or by other 
iſtices, as in caſe where a record of an attainder comes 
m another court by certiorari into the king's bench, or 
a man be outlawed for felony, and the outlawry either 
moved or returned into the king's bench, and the felon 
bught in by habeas corpus or capias utlegat he ſhall be 
manded what he can ſay why execution ſhould not be 
arded againſt him, which 7 H. 6. 25. a. is called an ar- 
gument, for in theſe caſes, 1. He ſhall not be concluded 


Tele- 


in the 


award 


habe 
ner and 


m ma} 


— be return of the ſheriff from ſaying he is not the ſame 
5 don that was outlawed, and upon that, iſſue may be 
reno, and it ſhall be entered of record and tried (*), un- 
ed er be king's attorney confeſſeth it: vide ſupra cap. 56. 
ns to b 

_ ) Kel. 13. The caſe Bari ſſed, Oley, and Corbet. 

10 4 tel 


2. He 


3. Where the priſoner hath not always remained in tbe 
uſtody of the court, where he firſt had judgment, for in 


hall not be concluded, but that he may ſay he is another 
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pray reſpite to purchaſe a writ of error, and the court uſu. 


chaſe not his writ in convenient time, execution ſhall! 


HISTORIA PLACITORUM CORON# 


2. He may have the king's pardon to plead. 3. Incaſe 
of an outlawry, he may aſſign error in the outlawry, 200 


ally in ſuch a caſe prefixeth him a day, and gives him re. 
ſpite to purchaſe a writ of error, and in the mean time 
remits him to the marſhal and reſpites his execution. 

Thus it was done in the caſe of David Dene, H. 16 E. 4 
Placit. cor. n. 57. who was taken by a capias utlegat te. 
turnable in the king's bench, Et ſtatim quæſitum eſt b 
eo ſi quid pro ſe habeat vel dicere ſciat, quare ad executi- 
© onem de eo ſuper utlegaria przdiQa procedi non debet. 

He alleged, that at the. time of the outlawry pronounced 
he was in priſon in the tower of London, Et ſtatim que- 
© ſitum eſt ab eo per cur* fi habeat aliquid breve de error 
© necne, qui dicit quod non; ideò injunctum eſt eidem Dani 
© ex gratia per curiam, quod ipſe breve de errore in 
© parte-habeat coràm domino rege in octabis Hillarii, and 
upon his failure a ſecond and a third peremptory day ws 
aſſigned him, at which day he ſhewed to the court a writ 
of error and aſſigned the ſame error in fact, and iſſue un 
taken upon it, and a venire facias returnable in. Mich term 
the priſoner ſtill remaining in cuſtody, and execution re 
fpited till the iſſue tried. 

But it is to be noted, that he that will delay his execu 
tion by alleging error in the outlawry and praying liben 
to purchaſe a writ of error, muſt allege error in fact, orer 
ror in law upon the outlawry to obtain that reſpite of exe 
cution before his writ of error be brought, for if the court 
be ſatisfied, that it is merely a pretenſe, they may chule 
whether they will allow him a day to ſue forth a writ of e 
ror, but may award execution preſently. 1 H. J. 13 
John Collin's caſe, vide Co. P. C. p. 212. | 

If either the priſoner himſelf, or any as amicus curiæ, u 
form the court of any error in the outlawry, the coun 
officio muſt prefix him a day to purchaſe his writ of err 
and in the mean time reſpite execution, but if he pu 


awarded. 
III. By what warrant the execution is to be made. 


, HISTORIA PLACITORUM coRON R. 


caſe In the ing's bench there is no other writ nor warrant 
and ff but an zward of the court upon the judgment. viz." Eedie- 


au. BY tum eff mareſcallo, quod faciat executionem periculs incum- 


par? lente, for in the king's bench the marſhal is the immediate 


officer of the court to make execution in theſe caſes, for 
that court never falt judgment againſt any, that is not 


. = tient and modern precedents, vide 3 H. 7. 7. a. M. 5 
ce. B. R. Cro. p. 176. Caxe's caſe, and ſo was directed 


r totum, P. 25 Car. B. R. in Brown's caſe (a).. 
When an attainder of felony or treaſon is againſt a no- 
bleman, the judgment is pronounced by the lord high ſtew- 
ud, and the warrant for execution is under his precept 
and ſeal in his own name. Co. P. C. p. 33. 


0 the ſheriff in the names and under the hands and ſeals 
if three of the commiſſioners, whereof one to be of the 


x1. but by uſage (as far as I can learn of late times,] it is 
ow done only by I. N calendar with the ſheriff de- 
tlaring their judgments (“). 
When a Ray 6 

gal- delivery, the regular way is, either to iſſue a precept 
0 the ſheriff in the names of the commiſſioners, reciting 
te judgment, and commanding execution to be done, or 
therwiſe by an award upon the record, Et dictum eſi per 
viam hic vicecomiti comitatus prædicti, quod faciat exeous' 
nem periculo incumbente. be rok ! 5 
But of latter time there is no more done, but after 
uchment entered the judge ſubſcribes a calendar in pa- 
directing the ſeveral judgments of deliverance of the 
ties acquitted, or the execution of the parties con- 


Vor. II. D d | Only 
(2) 3 Keb. 193. 1 Vent, 243- (*) Supra p. 31. 


in cuftodia mare calli in caſes capital, and ſo are all the 


by the court upon view of the precedents themſelves men- 
toned in my lord Coke's book of Entries, Tit. Indidment 


When judgment is given by commiſſioners of oyer and 
uniner, regularly the precept for execution ſhould iſſue 


ſurum, before whom judgment was given, Co. P. C. p. 


th judgment of death beſore juſtices of 


— » . _ . 
<a nog 90:7 „ͤ„ — — 
- 


410 


viſe than by a ſimple award upon the roll; Ideo precey- 


HISTORIA PLACITORUM CORONE. 
Only Rolle would never ſubſcribe any fuch calendar (4) 
but would: command the ſheriff openly: in court to take no. 
tice of the judgments and orders of what kind ſoever, and 
command the ſheriff to execute them at his peril, 
The reaſon of the difference between juſtices of gad. 
delivery and of oyer and terminer is this; all the precepu, 
that ine at a ſeſſions of oyer and ter miner, as for a umre 
facias tales, Ic. ought in true order of law to bs by pre- 
cept in the names and under the ſeals of the juſtices, bu 
the precepts by juſtices of gaol-delivery need not be other. 
tum eſt vicecomiti, quad venire faciat lic Sc. 
IV. By what officer execution is to be made. 
- Regularly the officer, that is to make the execution, is 
that officer in whoſe cuſtody by law the prifoner is at the 
time of the judgment given, for into kis cuſtody he istot 
remanded after judgment pronounced, and there to fizy 
till judgment execute. Ing 
'Fherefore, where judgment is given at the ſeſſions of 
gaol- delivery, the execution is to be made by the ſheriff 
or his under - ſheriff or deputy, for regularly he is in hi 
cuſtody. ordinarily, but if the priſoner be jn the Tower d 
Landon, [ which is oftentimes the caſe of perſons indie 
for great treaſons, ] and he be arraigned before juſtices 0 
eyer and ferminer, he is commonly braught before then 
by a precept to the conſtable of the Tower, [which is a 
exempt priſon from that of the ſheriff, and if het 
convict and attaint, he is commonly remitted thither, ant 
the precept or warrant for execution muſt go to the lieu 
tenant or conſtable of the T ower, for-it is purfuant tot 
| ee viz. quod prædictus E. ducatur per pratatun 
ocumtenent” turris London uſque ad dictum turrim, 
deinde per medium civitatis Lond. directe trahatur uſqu 
furcas de Tiburn, & c. And thus it was done in the ca 
of the traitors at the pow der- treaſon 3 Jac. But uſua 
' a command or precept is made to the ſheriffs of Londm 
Middleſex to be aſſiſting to the lieutenant, | 
(*) Vide Part I. p. 50 


. HISFORMA PLACTFTORUM CORON. 
If the priſoner be arraigned in the king's bench either 
,der treaſon or felony, he is or ought to be always firſt come 
en. mitted to the marſhal, and by him is to be brought to the 
and bar upon his trial and judgment, and to him he is to be 


remitted after judgment tilfexecution, and whereſoever the 


gadl- felony or treaſon was committed, yet the marſhal is to 
et, Wl make execution, for he is in this caſe the immediate offi- 


nr: cer to the court, and the priſoner is not in the cuſtody of 


be- aay ſheriff, but of the marſhal, 

„ ut And therefore the entry in this caſe of felony is, Et dic- 
tber. tum eſt mareſcallo, Qyod faciat executionem periculo in- 
cumbente. 

But in caſe of high treaſon the marſhal is mentioned in 
the very judgment, viz. quod ducatur per E ma- 
reſcallum uſque priſonam mareſcalli mareſcalciz domini 
regis, & deinde uſque ad furcas ſancti Thomas Watrings 
tobe trahatur & ibidem ſuſpendatur &c, thus is the entry of the 
judgment, P. 44 Eliz. againſt Patrick Dalph B. R. T. 43 
Elz, B. R. againſt John Tipping, T. 39 Eliz. B. R. 
2zainſt John Jones, | 8 

And in the caſe of Brown P. 25 Car. 2. that had judg- 
nent in the king's bench for felony Baut ſtatute of 3 
H.. for an offenſe committed in Middleſex, and there 
preſented and convicted, the execution was made by the 
m4 inthe uſual place of execution in the county of 

ES e 

Only 0 theſe and the like caſes the court gives order to 
the ſheriff” of the county, where the execution is made, to 
„ "Md fiſting to the warf N Io 
V. As to the manner of the. execution, as it is to be 


! 


t to M f N WS 
«fat: NR officer, ſo it is to be done r to 
— The judgment in caſe of felony is, ſuſpendatur per collum, 


aunque fuerit mor tuus. | | : 
he ſheriff may not alter the execution, if he doth, it is 
tony, and ſome ſay murder. Co. P. C. p. 211, 217. (e). 
„ If 
(b) The like was done in (e) Vide Part I. cap. 42. p. 


lthoe's caſe T. 9 Geo. 1. B. 5ot. in notis. | 
vide ſupra in notis p. 312. | 


he c 
uſual 


don 


f 


411 


20 
"2% 
2a 38 
4 3 
ICT | 
+ 
7 
3% 
4 14 
« BY 
8 


li 


412 HISTORIA PLACITORUM CORONA. 
If the party be hanged and cut down and reviye again 
yet he muſt be hanged again, for the judgment is to be 

hanged by the neck 7/l he be dead (d). 31 
The judgment in hightreaſon is complicated, viz, hang. 

ing, beheading, imbowelling, Ge. | 

The king may pardon all but the beheading, for this i 
part of the - judgment, the- judgment is not altered, but 

part of it remitted, C. P. C. p. 52. | 
But this muſt be under the great ſeal, Co. P. C. b. 31. 


CH A ©. LVII. 


| Concerning reprie ves before or after judgment. 


& Block. Ris or ſtays of judgment or execution are d 
Ea three kinds, viz. A RE dog | 
C. ch. si. I. Ex mandato regis, thus we find it done in 3 H. 7.) 


lea. 8, 9. 4. tho ore tenus, or by ſome meſſage, or by ſending hi 


ring, but at this day it is ordinarily ſignified by the privy 
ſignet, or by the maſter of 9 1 
IT. Ex arbitrio j udicit. Sometimes the judge reptieres 
before judgment, as where he is not ſatisfied with the ver- 
dict, or the evidence is uncertain, or the indictment in 
ſufficient, or doubtful whether within clergy; and ſome- 
times after judgment, if it be a ſmall felony, tho out ol 
clergy, or in order to a pardon or tranſportation. Cronf!, 
ot 22. b. and theſe arbitrary reprieves may be grantei 
or taken off by the juſtices of gaol-delivery, altho ther 
ſeſſions be adjourned or finiſhed, and this by reaſon of com 
mon uſage. Dy. 205. 2. = 


(d) Vide Coron. 335. 
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n, III. Ex neceſſitate legis, which is in caſe of pregnancy 
be {e), where a woman is conviCt of felony or treaſon. Cb. 
P. C. 17. Stamf. P. C. Lib. III. cap. wt. 4 
. Beater is no ground to ſtay judgment, and there- 
fore if a woman convict be aſked what ſhe can ſay why 
$18 judgment ſhould not be given, enſeinture is no cauſe of 


but ſtay ; but when Judgment is given, ſhe ought again to be 

demanded why execution ſhould not be made, and there 

31. ſhe may allege enſeinture in retardationem executionis. 22 
x. 71. Coron. 180. Me 

2. Enſeinture is no cauſe to ſtay execution, unleſs ſhe be 

mſeint with a quick child, or which is all of one intend- 

ment, if ſhe be guick with child. 22 z. 71. Coron. 180. 

3. When this is obje cted in delay of execution, it ought 
to de inquired of by a jury of twelve diſcreet women, and 
their verdict is to be recorded, and according as they give 
itthe execution is to proceed or to ſtay. bid. 

4. This privilege is to be allowed but once, for if ſhe 
be a ſecond time with child, ſhe ſhall not thereby delay 
execution, but the gaoler ſhall be puniſhed for not looking 
better to her, 12 Aix. 11. Goron. 168. 23 Aſſfiz. 2. 
ren. 188, | 

5. If ſhe be priviment enſeint and not quick with child, 
and only ſo found by the jury of women, that is no cauſe 
of reſpite ; but I have rarely found but the compaſſion of 
their ſex is gentle to them in their verdict, if there be any 
colour to ſupport a ſparing verdict. | | 

6. This reprieve 1s or ought to be a matter of record, 
ind therefore I have always taken it, that altho ſhe be 
&livered before the next — yet the ſheriff ought not 
to make execution after her delivery, neither ought the 
judge to give ſuch direction upon the reprieve granted, 
but at the next ſeſſion the woman muſt again be called to 
bew what ſhe can ſay why execution ſhould not now be 


are of 


. 7. 
ng his 
; privy 


prieves 
he veſ- 
ent In- 
4 ſome- 


out ol made, 
Crompl. - | 

grant e] Thus it was by the ei- queror l. 35. vide Bract. de. 
o bei law. Dig. Lib. XLVIII. tit. Coron. cap. 32. Ff 11. Fleta 


19. de penis I. 3. and alſo by Lib. I. cap. 38. § 15. vide 


on 
of e de laws of William the con- Part I. p. 368. 
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HISTORIA -PLACFTORUM CORONE. 
made, M be heard, 12 AE. 1. Caran. 168 

ne al. barre it may be the fempug frefiitutun for 
her delivery ſince the laſt. {efſions is not yet paſt, and ſhe 
muſt ſtay lil des or f 88 . Ke OR had the 
Nn. which the ſheriff cannot r 


11 therefore he books tell us, that aſter her deli 
ſhe was brought to the bar again to ſhew what ſhe 


ſay why execution ſhould. not be made; this bringing to 
the bar muſt needs be at a ſecond or Plowing 1 


12 . 11. Cee. 168. 22 ts W 453. 
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TTT 
PRINCIPAL MAT TERS 
' CONTAINED IN THE 


TWO PARTS of this TREATISE: 


4 | | - 3 


5 5 2 — 2 SG . 8 
- 


N. B. In the following Table, where there are no numeral letters, 
the pages referred to'are in the firſt Part, and ſo are the pages 
which precede theſe letters, ii; but the pages, the numbers of 
which come after theſe letters in the Table, are in the ſecond 
Part. : "Mag 


in the firſt Furt (through miſtake) after page 146 follows a re- 
petition of the pages 143* 144*, 145*, 146*, which are diſ- 
tinguiſhed by aſteriſms both in the book at large, and in the 
Table; fo in the ſecond Part after page 156 enſues an itera- 
tion of page 149*, and of the ſucceliie numbers to 157 ex- 
cluſive, which iteration or repetition is alſo * out by 
aſteriſms, as well in the Table, as in the Book. ; 8 


ABATEMEN TT. Miſnaming firname in appeal, 
„ 5 gaauſe of abatement; contra of 
\ Ppeals, for what cauſes a- indictment, tamen guære. Il. 

bated, ii. Page 149, 150 Page 175, 176 


falſe addition pleads to indict- peal to other action at ſuit of 
ment, or anſwers to it on his Les] good plea, Il. 237. 
arraignment, is eſtopped from EE 238 
taking advantage of miſnomer or Whether miſnomer of chriſtian name 
falſity of addition. ii. 175, in indictment be a good plea. 
176 | li. 176, 238 

/romer in civil action, not error. Safeſt to allow plea of miſnomer 
>» ti, 195 bothasto Chriſtian and ſirname, 

priſoner will take advan- and if grand-jury not diſcharg- 


ty to be, ü. 175, 237 ed by them, and returned ac- 
| 5 | | cording 


— 4 


finer miſnamed, or having a Miſnomer of chriſtian name in ap- 


uge of miſnomer, how ſpecial ed, indictment may be amend- 
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A 'TaBLE of the Principal Matters 


cording to true name fet forth 
in Plea. ii. Page 170, 237, 235 
Expoñuon on 1 H. 5. of addi- 
tions. ii. 176, 177 
If party indidted have no addition 
or a falſe one, he may except 
to former, and plead to * 
ii. 17 

Outlawry on ſuch indiQtment, er- 
ronecous. 5 
What good additions of degrees or 
myſteries, or not. ii. 176, 177 
Addition to be to ſubſtantive 
name, not only to alias did. 
| ii. 177 

It refers to laſt antecedent. ib. 
Spinſter applicable to man or wo- 
man, but yeomen not. ib. 
Single women a good addition. ib. 


Inditment againſt peer good with- 


out addition, ib, 
Several indicted for one offence, 
miſnomer, Ic. of one quaſneth 
indictment only againſt him, 
and reſt put to anſwer, and fo 
in treſpaſs. "oe 
If in appeal, or indictment miſne- 
mer of ſirname is pleaded; re- 
„ conus per une neſme 
lautre, good; but in appeal 

or aQion if mi/nomer pleaded of 
Chriſtian name, Plaintiff muſt 
take iſſue, and cannot reply in 
that manner. ii. 238 
In all caſes of mi/romer priſoner to 
plead over to felony. ib. 
Plea of miſnomer or falſe addition 
tried by ſame inqueſt, that paſ- 
ſes on priſoner, and not in fo- 
reign county, ii. 238 
Of pleas in abatement by matter 
of record. li. 239 
One indiQed of ſame murder on 
two indiftments, is arraigned 
on inditment laſt taken; ſe- 
cond ſhall not abate, but uſu- 
ally former quaſhed by judg- 
ment. ib. 
How peer indicted by a common 
name may plead miſnomer, ti- 
tle part of his name; but on 
plea pleaded muſt ſhew forth 
writ teſtifying it ; plea triable 
by record, ii. 240 


ABETTORS, Vide MURDER 
PRINCIPAL AND ACCE$%4 
RY, STATUTES IN GEN 
RAL TREASON, &c. 


ABJURATION. 
aken away. | 


605. ii. 6 
Vide RELIGION, 


ACCESSARY. Vide PRINCIPA[ 
AND ACCESSARY. 


ACQUITTAL. Vide JUDg 
MENT, PLEAS, VERCDIT. 


ADDITION. VideABATEMEN 


ADJOURNMENT. Vide C0! 
MISSION, COURT. 


ADMIRALTY, 

What ſhall be faid ſea or f 
water. 4 
Admiral at common law had ci 
uſance of capital crimes ca 

, mitted on the ſea. 


50 
In capitals he had three forts 


juriſdiction. i. 
the primitive juriſdiction c 
the admiralty. 
They proceeded by maritime la 
trial by proofs. 1 
A capital ſentence wrought WW * 
corruption of blood a 


Might hold their ſeſſion any wht 
on land, ii. 12, 
In creeks, Cc. infra corpus 
they had juriſdiQion at c 
mon law, i. 
General commiſſions of vv 
terminer infra com. extended 
to miſdemeanors on ſea-cc 
ſave in creeks, Cc. infra a 
com. Tl 16, 
Expoſition on 15 R. 2. giving 
miral juriſdiction in any n 
or creek within body of cou 
ll, 
It extends only to death of « 
and maihem. . 
B. R. and general commu 


of eyer and terminer * 


contained in the Two Parts. 


17, 18 generally added a commiſſion of 
Caroner of county, as well as of peace, er and terminer, and 


deaths happening in great ri- Therefore Seſſion ought to be in- 
vers, Vis. arms of the ſea flow- fra com. ui. 19 


= 6 ing and reflowing beneath firſt * Vide PIRACY. 
; bridges. ib, 
What rivers this act extends to. AFFRAY. 
CIPAT | ii. 16, Second blow makes the affray.456 
: Extends. to deaths happening in Vide ARRESTS. 


great ſhips, not ſmall veſſels. ib. AIDING ANDASSISTING. Vide 
is juriſdiction being annexed to INDICTMENT, MURDER, 
the admiralty, they may proceed PRINCIPAL AND ACCESSA- 
by marine law, tho” before 28 RY, STATUTES IN GENE- 
H. 8. they proceeded by com- RAL, &c. 

miſſion under great ſeal, and by _ ALIEN. 

Inquiſition, ib. Where aliens guilty of treaſon, 
woſition on 28 H. 8. of pro- © where not. 509, 60,92 to, 
ceeding in treaſons and felonies How merchant alien enemies ſhall 
done on the ſea. ii. 16, 17 uſed. 60, 93, 94 


or oe fricken on ſea dies on ſhore If aliens renounce king's protecti- 
4 after the reflux, admiral by this on, not to be dealt with as ſub- 

had cu hath no juriſdiction. ii. 17, 0. jects. 60, 93, 94 

nes cube commiſſion directed by this Sometimes alien enemies dan, {© 


id. | ii. 1 to give ſecurity, quod ſe bene 
oceedings thereon by the courſe gerant erga regem, c. at other 
of the common law. ib. times to ſwear fealty to the 
ceeſſary diſpuniſhable by this a#, King. 60, 93 
but how otherwiſe puniſhable. Their Debts aud goods confiſcate. 
ii. 17, 18 9 
il crimes within it, clergy al- What a good plea in bar to aebi 
lowed, fave in treaſon, piracy brought by alien enemy prime 
and murder, ii. 19 facie; what a good replication 
mute ſhall have peine fort & to avoid it. ib. 
r. ib. How king may authoriſe alien 
bether attainder thereon works enemies to ſue for their debts 


» ſorts 


at corruption of blood, and how here. . 

i, Wy *iQment to be for that pur - A ſubject of an hoſtile prince is 
be. | 355. ii. 18 preſumed to adhere to him; he 
tended f formerly a mortal ſtroke had ſhall be ranſomed, and his goods 
ſea teen given on the ſea, and par- Here confiſcate 164, 165 
fra J had died within body of Where ſtatute ſpeaking of ſub- 
ü. 16, County, neither admiral nor com- jects extends to aliens here. 541, 


wn law had juriſdiction. 426 5842 
Hi. 19 to 21, 162 How alien indicted and tried. 

nbbery at ſea, goods brought Vide EXCHANGE, JURY AND 

lo land infra corpus com. not TRIAL. 

able at common law, ii. 18 Vide ALLIGEANCE AMBASSA- 

eaſon or felony at ſea, not tri- DORS, TREASON. 

me at common law, but on 

ws af, ib. AILIGEANCE. 

Divided and ſubdivided. © 62 

az Oat hs 


current juriſdiction. ii. Page 16, To commiſſions on this e@ is 


admiralty, may inquire of ſuch —gaol delivery, ii. Page 18, 19, a0 
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A TanLs of the Principal Matters 


Oaths of alligeance by common 
law and ſtatute. Page 62 


Ancient oath how comprehenſive ; _ 


where and by whom to be ta- 
ken. 63, 64, 65 
Alligeance, or fidelitas regia, due 
only to a ſovereign. 64, 65 
Double kind of lige fealty, as 
* where one prince is ſubordinate 
to another, and yet hath ſumma 
imperia over his ſubjeQs.” 65 
Exemplified from hiſtory. 65 to 
| LET ues 68, 72, 73 
Inſtance of rex pater £9 rex filius, 
' (ſupreme alligeance being re- 
ſerved to the father,) and of a 
king ſubordinate to both. p 4 
66, 67 


Oath —— to king's perſon, 
as well as crown. 67 
Salva fide & ligeantia domini re- 
gis, in all oaths of fealty, as 
well as profeſſion of homage to 
a ſubordinate lord; omiſſion pu- 
niſhable, 67, 68 
Ought not to be two co-ordinate, 
abſolute alligeances to ſeveral 
independent princes. 68 
Divers before loſs of Normandy, 
ad fidem regis Anglia & Fran- 
ciæ; how they ordered their 
homages and fealiies. 68, 69 
Difficulties thence atifing. © ib. 


Homage, its diviſion, and in what 


' homagium ligeum differs from 
alligeance, and by whom to be 
performed, and when. 71, 72 
Wherein that agrees with and dif- 
fers, from homagium feudale. 

| | 2 

Of mixt homages, partly lige 
artly nor. 72, 73 
Inſtance of mixt homage, when a 
ſovereign prince hath a vaſſa- 
lage or poſſeſſion in another 
prince's dominions. 73, 74, 75 


AMBASSADOR. 


If a ſubject born, tho' he never 
took oathof alligeance, become 
« ſworn ſubjet to a foreign 


prince, and is ſent hither as hj 
miniſter, and conſpire again 
king's life, treaſon. Page gf 
Whether @ foreigner being age 
of a foreign prince, either i 
amity or enmity, come ove 
with or without king's ſafe cut 
duct, and here . apainl 
king's life, or to raiſe rebel 
or war, ought to be treated 
traitor or enemy. of 
Whether puniſhable as an enen 
for inconſummate attempts, 9 
The prince to hom ſent the pry 
per judge. 
For rape, Ic. indictable in or 
nary courſe, | 
Whether comites legati have ſu 
privilege as ambaſſador, it 


AMENDMENT. 


Clerk of aſſiſe forgets to enter 
journment of commiſſion of g 
delivery ; record not ame: 
e. 
8 H. 6. giyes liberal power to) 
tices to amend records. | 
Where caption of indiftment 
turned is faulty in form, it 
ſame term amendable by cle 
of aſſiſe or peace, but not 
another term. il. 
In another term clerk, that 
turns it, ſhall be fined for 
informal return. 


AMERCEMENTS. 

A man drowned in a pit, cor 
may charge vill to ſtop it, 

if not done before next! 
delivery, vill amerced. 
Vill amerced for burying d 
| before coroner fent for. 
ne ſlain in the day in 20 
walled or not, town amerc 
if inſufficient, hundred ; ** 
default, county ;. [0 up" 
eſcape. 448, 603. % 


r 2 o if out of any vill, hundred, 
aging and in their default, county a- 
Page of merced. Page 448. it. 73 
g 16% 1urdrum, what ſort of amerce- 
ther i ment ; how far taken away by 
ne ove 425, 447, 448 


ſtat, 
Not impoſed in caſes of death per 


afe con b 
againl infortunium. ü. 73 
ebello Latrocinium, what. 425 
eated A man killed either in day or 
night, and offender committed 
n enen to conſtable or vill, upon eſcape 
pts. 9 vill, where party ſlain, or of- 
98, ſender taken, finable. 448 
the n Fedon in bringing to gaol eſcapes, 


is killed in purſuit, yet town 
amerced, 489, 490, 602 
A man ſlain within precinct of the 
vill before day-light gone, of- 
ſender eſcapes, vill amerced; 
otherwiſe, if ſlain in the night, 
except town be walled, and then 
in either caſe it ſhall be amer- 


enter ced; becauſe gates ought to be 
n of g hut from ſun-ſet till ſun· riſing. 
t am 448, 604. ii. 73 
Amercements on country for e- 

er io ſcapes of felons, by whom to be 
s ſet. 600, 603 
amen i amerced, if felon eſcape from 
orm, u private perſon without default. 
+ by d ' | _ 
it nat felon- in carrying to execution 
1. M eſcape, vill not amerced. 602 
that vi commit a felon to four men 
ed for o convey to gaol, who ſuffer 


in eſcape, vill amerced. 60g 
fa ſtranger prevents arreſt, where- 
by felon eſcapes, vill amerced. 


t, co eeligent eſcape preſentable in a 
op it, let, but they cannot ſet a com- 
next non fine or amercement there. 
d. N N 503 
ring wercement called eſcapium takes 


place in caſes of death per infor- 
tunium, WO 
| * taken by townſhip, and de- 

were to ſheriff, Cc. eſcapes, 


townſhip not chargeable, bur 
ſheriff, - n i 


contained in the Two PARTS. 


But if in guard of conſtable, who 
is bringing him to gaol, he e- 
ſcapes; tho” gaoler refuſed to 
take him, vill chargeable ; nay, 
tho? he be lain, becauſe he re- 
liſted. r 
Vill amerceable only in caſe of 
death of a man; but in other 
felonies, as theft, tho? the thief 
not taken, no amercement or 
_ other penalty at common law, 
but by ſtat. of Minton. ii. 73, 


7 
But if they had a felon in their ou 
tody, or in cuſtody of a conſta- 
ble, and he eſcapes, vill had 
been amerceable, and fo of the 
hundred. | ll. 74 
In caſe of manſlaughter, where 
the decenna was antiently a- 
merceable, where vill. ib 
If any of the family of clergymen, 
noblemen, or knights antiently 
committed a murder; &c, and 
fled, his maſter was amerceable. 


ib. 


How one preſent that takes not 
offender, is puniſhable. ii. 


PA R 75, 76 
Where three amercements tor one 
eſcape. ii. 


75 
Townſhip amerced for eſcape, tho 
felon never actually taken, ii. 93 


APOSTACY. vide RELIGION. 
APPEALS. 


In treaſon long diſuſed ; appeals 
ot treaſon in parhiament wholly 
taken away by tat. 349. li. 150 
Year and day for bringing appeal 
of murder, how computed, 427 
Whether jury may find guilty of 
manſlaughter one appealed of 
murder. 449, 450 
In appeals, juſtices of niſi prius 
may inquire of abettors, and 
give judgment, and if plaintiff 
nonſuit, arraign priſoner at 
king's ſuit, ll. 4, *149 
- May 
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A TABLE of the Principal Matters 


May allow clergy to a convia 
of manſlaughter on appeal. ii. 


Page 41, 149 


If appellant die or releaſe, tho” 
appellee be indiQed alſo, yet on 
nonſuit of plaintiff, proceeding 
for king ſhall not be on indiQ- 
ment, but appeal. ii. *149 

What cauſes of abatement of ap- 

peal. ui. 149, 150 

Where party ſtricken in one coun- 
ty dies in another, appeal in 

„eber. ti. 163 

In appeal of death by writ, per- 
ſon killed is certain, but an ap- 
peal of robbery writ general, 
and it appears not what goods 
are till declaration. ii. 221 

Auter foits condict and clergy bad a 
good bar to irdictment or ap- 
peal fer ſame ccime. ii. 251 

And ſo, if * prayed, and 
court will adviſe 2 it, tho' 

clergy not actually allowed. 10 

For pleas to appeal. Vide PLEA. 

If appellee ſtand mute, judgment 
of peine fort & dure ſhall be 
given. ji. 317 


Vide MUT E. 


/ For reſtitution in appeals of robbe- 


ry. Vide RESTITUTION, 
For appeal of rape. Vide RAPE. 

For power of Coroners in taking a 
peals. Vide CORONERS. 

For proceſs in appeal, Vide PRO- 
2 d in appeal 

Where c oufled in a „ or 
not. Vie * ERGY.” 

For appeal by approver. Vide AP. 
PROVER. 

For arraignment on appeal, Vide 


ARRAIGNMENT, 
_ APPROVER. 


Coroner has power to take his ac- 
cuſation. ti. 67, 227 
Approvement deſcribed. ii. 67 
In diſcretion of court to admit him 
to approve or not. il. 226 
Admitting approver long —_— 
| "% 


Of what offenſes approvement may 
be ii. P, ape 277 


In what ſuits. U. 228 
When one ſhall become approve, 
| ii. 228, 229 

Before whom he may becomeſuch, 
| Wn. 220 

Of the manner of approvemem 
and allowance of it. ib, 
What duty of court on pary' 
confeſſing felony and praying 
coroner. ii. 229, 23; 
What proceſs on appeal by y 
rover. ii. 230, 241 
proceedings on appeal after a 
pearance of appellee. ii. 233, 23 


ARRAIGNMENT, 


Definition and various etymol 
gies of the word. 344. li. 21 
to 210 
A reſcuer of a traitor, or ene uf 
fering a wilful eſcape, or r 
ceiver of a traitor, ſhall not 
. arraigned till principal cone 
237, 238, 591, 598. ii. 2 
Nous to 2 * of treiſa 
without arraignment, exce 
outlawed, c. 344, 347 1035 
If indicment of murder char 
one xs principal in firſt degr 
another as preſent and aſſiſting 
if principal in firſt degree ne 
ther appear nor be outlawed 
principal in ſecond degree u 
raigned. 437. ii. 22 
Felons arrai on the main 
at king's ſuit. 10 
But ſuch arraignment wholly oui 
ed by ſtatutes. ü. 14 
Appeal r at party's ſul 
and plaintiff nonſuit on that if 
peal, offender arraigned 
king's ſuit thereon, and ſo ifi 
ellant die or releaſe, and tht 
he be indicted as well as appel 
ed, yet on nonſuit of plant 
proceeding for the king ſhall lh « 
on appeal only. ii. 149%, 7 
But it muſt be where plaintiff hu 
declared on appeal by wit,“ 


7 


„ contained in the Two Parts. 


hath formed his appeal by bill. 
ii. Page 149“ 

Where defendant ſhall be arraign- 
ed on appeal, where not. 11. 
149“, 150%, 221 

Where appeal bad, defendant may 
be arraigned on indictment, if 
any, before the court. ii. 1507 
Ifnone, court may bind him over 
to another ſeſſions, and in mean 


Hing! time to be of good behaviour. ib. 
0 25 la civil action de uxore rapta cum 

79 bonis diri, if defendant was con- 
0, 241 


rided, it antiently ſerved for 
indigment. ii. 150* 
$ in ſpecial verdict in treſpaſs for 
taking goods in B. R. if it was 
found that defendant took them 
feloniouſly, antiently this ſerv- 
ed for indictment. ii. 150% 151“ 
dſo if on a juſtification in flan- 
der for calling a man thief, ver- 
dict be for defendant, and this 
bein B, R. and for felony in 
ſme county where court fits, 
or if before juſtices of aſſiſe, 
having alſo a commiſſion of gaol- 
delivery, plaintiff ſhall be forth- 
vith arraigned on this verdiQ. 
ii. 151* 
ut return of reſcue of felon, or 
breach of priſon, not ſufficient 
to arraign party upon. ib. 
| treaſon or . — muſt 
appear in perſon, ti. 216 
Vi what parts arraignment of a 
priſoner conſiſts. wi. 218, 219 
priſoner hath any matter to 
plead either in abatement or 
bar, then he pleads without im- 
mediate anſwering to the felo- 
ly ; but in ſome caſes /i trove 
ne fat, then to the felony, not 
_ ii. 21 
nloner to be brou 
vithout irons, unleſs danger of 
fleape, ib, 
i uſually brought to bar in vin- 
lis tor fear of eſcape; but 
fans at bar unbound, till judg- 
dent. ib. 


ht to bar 


In murder antiently court forebore 
to _ priſoner on indiQ- 
ment, till year and day paſt, 
whether pending appeal, or not. 
li. Page 220, 249 
But now by ſtatute juſtices ſhall 
try him on inditment of mur- 
der, Ec. tho? within year, and 
if acquitted, he ſhall not be 
diſcharged ; but at diſcretion of 
juſtices continued in cuſtody ; or 
on bail, till year and day paſt. 
ii. 220, 249, 250 
Where an inquiſition before coro- 
ner is returned, and there is al- 
ſo an indictment for ſame of- 
fenſe, on which beſt to arraign 
priſoner; and where there 
ought to be a ceſſet proceſſus on 
coroner's inqueſt. ii. 221, 222 
In caſe of appeal and indictment 
for ſame offence, where there 
ought to be a ceſſet proceſſus on 
indictment. ii. 221 
If indictment be of manſlaughter, 
and coroner's inqueſt of murder, 
beſt to arraign of higheſt offenſe, 
and ſpare the other. ll. 222 
If both of murder, but one inſuf- 
ficient, then to arraign on good 
one. | ll. 222, 239 
If both good, and returned into 
court ſame ſeſſions, beſt to ar- 
raign priſoner on both, (fo as 
they be put on ſame inqueſt to 
be tried), and to indorſe ac- 
uittal or attainder on both pre- 
5 jury to be directed 
to acquit him on both, if ac- 
quitted on one, and e conver ſo. 
| ii. 222, 239 
Felon may be arraigned of breach 
of priſon before convict of firſt 
felony ; contra of eſcape or reſ- 
cue. ii. 224 
Yet if A. be acquitted of princi- 
pal felony, he may plead that 
acquittal in bar to indictment 
for breach of priſon, 611, 612, 
©? he It. 224 


Where 


A Tan of the Principal Matiers 


Where one brought in on exigent 

ſhall be arraigned de novo. ii. 
Irs Page 224, 225 
If any exception taken by way 
of abatement, counſel ſhall be 


aſſigned, ii. 236 


Priſoner ſhould not formerly in 
any caſe have had a copy, but 
only oyer of indictment. ii. 236 

If exceptions to indictment appear 
material, court can quaſh: it, 
and direct new bill to be ſent to 


grand jury, wherein the faults | 


may be amended, and priſoner 
arraigned de novo. ü. 237 
One indided on two indictments; 
one for murder, other on 1 Jac. 
of ſtabbing ;© he ſhall be ar- 
raigned on both. 468. ii. 239; 


240 

If on ſpecial verdict finding a "a 
lony, court erroneouſly adju4ze 

it none, and that judgment be 
reverſt, whether party ſhall be 
executed or arraigned de novo, 

| ii. 247 
Juſtices would rarely arraign pri- 
ſoner on indiftment, eſpecially 
for murder, within year after 
death, in favour of appeal, un- 
leſs appellant an infant, or evi- 
dence very pregnant. ii. 249 
A. attaint of felony by outlawry ; 
outlawry reverſed, he ſhalt be 
put to anſwer ſame felony. ii. 


251 ./ 


One by coroner's inqueſt found to 
have killed a thief aſſaulting to 
rob, Cc. ſhall not be arraigned 


on that indictment, but diſmiſs- 


ed without any judgment. — 

5 

Juſtices of aſſiſe cannot arraign — 
K. 's ſeit on nonſuit before them 
on appeal, but this done in B. 
R. on return of poftea. ii. 404 
How a madman ſhould be treated on 
his arraignment. Vide IDEO T. 
For arraignment of acceſſary, Vide 


PRINCIPAL and ACCESSARY, 


Who purſues not a felon is fi 


J ullice may iſſue warrant ſor i 


ARRESY. 


able. Page 448, 449, 484, 593 
| ii. 75, 7 
On cap. ad „ 4 


cannot be broke open; but q 
an habere facias poſſeſſunem, l 
= RO gi 
Officer entering by outward don 
open, may break open inwar 
doors. id 
If warrant not ſtrictly lawful, ye 
if matter within juſtice's juri 
diction, and warrant under hi 
ſeal, officer not to diſpute ya 
Juſtices warrant where void, a 
officer ſubject to falſe impriſa 
"oe PN.” 6 
Where matter being within jul 
tice's juriſdiction, officer 
cuſed. | | 
Warrant not exprefling cettair 
of crime, irregular, and off 
cannot break open doors, 5 


| 5 

One taken on ſuch, how to be d 
charged. 

If reſcued or wilfully let go, fu 
eſcape or reſcue not felony. | 
Such warrant erroneous, not vol 
it excuſeth in falſe impril 
ment, real crime being fel: 
or crime within juſtice's cop 
Zance, X | 
General warrant to take all f 
pected void; falfe impri 
ment lies for one taken th6 

on; contra of rule in B. |. 
ſame import. 580, 386, 5 

5 n. 105, f 


ſon, examine and commit. 5| 
Where juſtice of foreign co 
may iſſue his warrant a8 
felon, and commit. ; 
Warrant iſſued by juſtice of pr 
county to take a felon, 
fore arreſt flies into foreign 


ty, and is purſued and taken, 
he muſt be carried before juſtice 
of foreign county; but if taken 
in proper county, he eſcape in- 


brought before juſtice of either. 

| 581. fi. 94, 115 

Conſtable hath ſome protection on 

purſuit and arreſt in foreign 

county, as proper, whether he 
hath a warrant or not. ii. 

Varrant, to whom directed 581. 

ii. 110 

ay be directed to a wee man, 

but he not compellable to exe- 


te val s 1 
cute it 581. 11. 110 


id, * Dicer refuſing or neglecting may 
npriſa be indicted 581 
ſtable cannot ſubſtitute ib 


55 
hin jul 
cer | 


onſtable not bound to execute 
warrant out of his diſtri, yet 
ſadum valet 582. 11, 110 
fore whom warrant returnable ; 
difference, where returnable 
generally, and where before 
juſtice who made it; not in e- 
legion of party to go before 
whom he pleaſes 582. ii. 112 
hn warrant for ſurety of peace, or 
good behaviour, or againſt one 
that bath dangerouſly wounded 
another, buſineſs declared, and 
priſoner demanded, doors may 
be broke open 459, 582, it. 
» 95, I17. 
oficer hath once 0 we = 
priſoner, he may break open 
outward doors to take him 45 


86, 5 two or three may execute it ib. 
105, erf or bailiff, on cap. utlega- 
lun, cap. pro fine, or rather pro- 


ceſs for king, may break open 
doom, if not opened on de- 
wand ——_— 
tere officer muſt ſhew his war- 
ant, or not 458, 462, 583. 

| ii. 92, 116 
private wo muſt ſhew his war- 
ant, or ſignify contents 459 
ut ſufficient notice of a man's 


' contained in the Two PARTS. 


to the foreign, he may be 


warrant directed to five bailiffs 


being a conſtable, 


ic. Page 
460 to 4% 
Juſtice of peace may grant a war- 

rant on probable ſuſpicion, and 


doors may be broke open by 


him to whom directed. 579 
8 © oF 580, 583 
For what end conſtable, or any 
other, during affray, may break 
open doors, unleſs one dange- 
rouſly wounded or killed, 589. 


| ii. 

Of what offenſes conſtable ln 
received information, or any 
private man, without a warrant 
may arreſt and break open 
doors on refuſal to open them, 
or deliver up party. 58g 
Where law makes a private man 
an officer, and he may arreſt a 
felon, and in order thereto 
break open doors. 588. ii. 76, 
77 92, 202, 203 

Where conſtable ex officio may 
break open doors to take felon. 
11. 90, 92, 102. 203 

Where conſtable on hue and cry 
may break open doors, or not. 
ii. 102, 103 


What previous to breaking open 


doors. ii. 10 
Difference between private man's 
and conſtable's arreſting on ſuſ- 


picion. ; ii. 92 
On excommunicato capiendo doors 
cannot be broke open. ii. 116 


If juſtices iſſue a warrant to take a 
felon, who is in juſtice's houſe, 
officer after demand, &c. may 
break open the door; and fo for 
ſuſpicion of felony. ii, 116, 117 

Where ſheriff on civil proceſs may 
break open the houſe of an- 
other than the party againſt 
whom proceſs is. ll. 117 

Judge of B. R. may ore tenus com- 
mand a tipſtaff to arreſt, with- 

out expreſſing cauſe li. 586 

Officer or private man breaking 
open a houſe to take a felon, a 
treſpaſſer to the owner, if felon 


Rt Juſtices 
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Juſtices of oyer and ferminer may 
iſſue a commiſſion to take one 
indicted before them, where- 
by doors may be broke open, 
but commiſſion muſt be ſhewn 
if demanded. ii. Page 166 

Conftable, or his watch may break 

open (doors to keep the peace, 
or in caſe of diforderly drink- 
ing, or noife in a houſe at un- 
ſeaſonable hours. ü. 94, 95 

Conftable ex officio may arreſt one, 
that has broken the peace in his 
view, and keep him in bis houſe 
or ſtocks. 87 


5 
Where one is dangeroufly hurt, 


conſtable may impriſon on com- 
mon fame, or report of another, 

ib 

Whether on an affray out of view, 
he can arreſt without warrant. 
3 | ib 
Where private man may arreft 
without warrant, whether fe- 
lony done in ſame county, or 
not 687, 588. 11. 76 
A. dangeroufly wounds B. C. be- 


ing preſent may impriſon A. till 


brought before juſtice, or de- 


livered to conſtable. 588. ii. 77 


Felony committed, a private man 
may arreſt on probable cauſe 
of ſuſpicion. 558, 595: ii. 

| „ 81 

What are probable bu. 588 

& © A 

How and in what time private 
man to diſmiſs himſelf of of- 
fender. 


before a juſtice, or if that can- 
not be done in time, to call 
conſtable to one's aſſiſtance. 

= „ „ 
Whether We Wah al ly 
power to take or detain a felon. 
501. 11.56 


Prevention of arreſts, a miſde- 


* meanor, not felony. 606 


Of perſons that may arreſt 


| ii. 72 
What required to maintain a ul. 


1 
Moſt uſual and ſafe to bring him 


If private man diſcharge | 


ſonment illegal: 


tification of impriſonment, 
ſuſpicion, and how officers x; 

rivate men are to juſtify | 
ſuch cafe ji. Page 78, y 


No felony, no ground of ful 
No fel done, p- 5 
ony done, arreſt 
may be el ad eſcaq 
diſpuniſhable. lt. 78,1 
But in caſe of a felony, tho py 
arreſted innocent, who lets hi 
go not being duly delivered, 
puniſhable. - i. 
Regularly, party fuſpeQing m 
arreſt. 
What party ſuſpeQing is to 
oblige conſtable to aſſiſt. 
Juſtice to be acquainted by | 
with whole caſe. 
Juſtification in aid of conſtable 
felony done, and a ſuſpici 
is good. ü. 79, 
Su ſpicion may be by any; inp 


ſonment muſt be by conſta 


i. 
If goods of A. be ſtolen, 
found in B. 's cuſtody, and 
makes the caſe appear 10 
conſtable, and requires him 
+ bring B. before a juſtice, ! 
is a good juſtification in 4. 
averment; that he ſuſpet 
him. 
A felony committed, A. has p 
bable cauſe to ſuſpect J. 
acquaints C. with the w 
matter, C. hereupon bat 
probable cauſe to ſuſped 
may juſtify by his own (ul 
cion ; and fo may one col 
in aid of A. to arreſt B. 
One may alledge twenty cauſe 
ſuſpicion, and it ſhall oot n 
his plea double, what m 
an iſſue upon the whole. |. 


ſuſpected without bringing * 
to juſtice or conſtable, it 
eſcape, but makes not in 


Coroner conſervator of peace with 
regard to all felonies, and can 
command them to be appre- 
hended, tho” he can take no in- 
quiſition but of death. 

5 ii. Page 88 

Office of conſtable, miniſterial and 
original, or primitive, as con- 
ſervator of peace at common 
law. ii. 88, 90 

Ought to execute precepts of juſ- 

tices, coroners, c. or in de- 


fault, finable. ib 


By his original power may, for 
breach of peace and ſome miſ- 
demeanors leſs than felony, im- 


priſon. ib 


If one expoſe an infant in the 


cold to deſtroy it, or charge pa- 


Tiſh, conſtable may take him 
and put him in the ſtocks. 
ii. 88, 90 
If aſſaulted, tho in his own caſe, 
may impriſon party and carry 
him to gaol. I 
But for opprobrious words, or a 
general 3 of him to 


ummon trained bands to at- 


tend mayor of London on his 
precept, held he could not juſ- 
tify impriſoning, but ought to 
have brought party to a mn. 


What may be done by conſtable, 
may be done by his deputy ; for 
by law he may make a deputy, 
who within 7 Fac, may plead 
general iſſue, "0 
f one menace to kill another, on 
complaint conſtable may arreſt 
and put him into the ſtocks, till 
he can conveniently bring him 
to a juſtice, and to avoid preſent 
danger. ii. 88, 89. 
Conſtable cannot take ſurety of 
peace by recogniſance, but 
whether by bond, and that for 
affray or menace of breach of 
8 in his view. ii. 89, 90 
If he be informed, that a man and 
woman are incontinent together, 
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- officio arreſt and impriſon 


b Al one, whether felony done 


he may take neighbours u 
' arreſt them, and commit ther 
to find ſureties for good bel 
viour. li. Page 89, q 
Whether he may arreſt one {uſp 
ciouſly reforting with women 
ill fame to a houſe ſuſpeded 
common bawdry, and what 
good juſtification for him, 
any in his aſſiſtance to ple 


May arreſt ſuſpicious night vi 
ers, and men that ride am- 
in fairs or markets, or el 
where. 00 

May execute his office on inſom 
tion and requeſt of others, th 
ſuſpeR and charge offenden 
with ſuſpicion. 

Where felony done, he may 


felon can conveniently be cr 
veyed to a juſtice, or comn 
ol. e 


ſame vill, or in any other 
or county, if felon be will 
vill, where he is conſtable. 
Is by law injoined 10 take a fel 
and if he negleQs his dut 
indictable. i. 
Not material, whether he ſav 
lony committed, or bath It 
complaint and information; 
both caſes bound to take fel 
and ſearch for him within 
mits of his jurifdiQion, and 
raiſe hue and cry. 
If a felony done, A. ſuſpe6s 
on probable grounds, and 
quaints conſtable, and requ 
his aid, conſtable may app 
hend B. tho ſuſpicion are 
A. firſt. 

But A. ought to be preſent. 
He ought alſo to inquire and 
mine circumſtances and ca 
of ſuſpicion of A. which tho 
cannot do on oath, yet ſuch 
formation may make it con 
ble's ſuſpicion. 13 90 


4 felony in fact muſt be done, 


urs 

nt the and conſtable muſt aver it in 
od bet his plea, and it is iſſuable. 

e 89, 9 | ii. Page a 


Conſtable, officer known within 
vill, preſumed of * 
1 


ne ſuſ 
vomen ( 
pected ( 


what Conſtable to do his duty, as well 


hin, in caſe of probable ſuſpicion, 
0 plea as aQtual nag £ ii. 93 
On a fudden affray he may put 


parties in ſtocks or priſon, till 
their paſſion or intemperance 
be over. ib 
crime committed, for which 


ht-wal 
le army 
or ell 


inforn conſtable may arreſt, whither 
ers, de may convey priſoner. ii. 95 
nders Het to carry him before a juſtice. 


ib 


-may ill he can conveniently convey 
riſon parties arreſted to a juſtice, or 
be c common gaol, he may getain 
coma them in ſtocks, if none in that 


jill, then in thoſe of next. 


done ii. 95, 119 
other be be of quality or ſick, how 
ze will long, and where conſtable may, 
able. ind ought to keep him. 11. 96, 
e a fel 119, 120, 122 
his duſrges of ſending maleſactors to 


i. 
he ſaw 
vath it 
ation; 
ake felt 


within 


gaol by common law are to be 

borne by vill, where apprehend- 

ed; but by ſtatute by priſoner, 

if able; if not, how levied. 
ii. 


n, (ery to take J. S. and his 

goods before indidted, againſt 
uſpeds law. ii. 106 
„ and e 2 good juſtification in officer. 
d requi | ib 
Ly 20 erf at common Jaw might iſſue 


n ar 1 warrant, to take a felon be- 


fore indictment. ii. 107 


ent. prcners by their warrants may 


e and atzch man-ſlayers after inqui- 
ind wn dada finding then guilty, 

ch tho f 11, 107 
et ſuch oy alſo make out warrants a- 
u con 


Rinſt perſons 12 and not 
Fully; againſt burglars and 
tobbers. ib 


ii. 91. 
Ae 


miſſion iſſuing out of Chan- 


contained in the Two PARTS. 


If warrant be barely for a miſde- 
meanor, officer cannot purſue 
party into another county; but 
in caſe of felony, affray, or 
dangerous wounding. officer 
a purſue him, and raiſe hue 

and cry upon him into any 
county. ii. Page 115 

Juſtice's warrant ſufficient cauſe of 

' ſuſpicion and purſuit. BS 

One having warrant to arreſt for 
felony, &c. cannot make a war- 
rant to another as his deputy, 
or command another to execute 
it in his abſence. ib 

Warrant direded to a known of- 
ficer, enough for him to ſay, I 
arreft, &c. ii. 116 

Safe tor officer to acquaint party 
with what he arreſteth him for. 


ib 
A warrant of a juſtice may be ex- 
ecuted in a franchiſe. ib 


If juſtice hath juriſdiction, tho' he 
err in granting his warrant, of- 
ficer in executing it excuſeable. 

| ii. 119 

Vet in ſome caſes, as touching 
rates for the poor, tho he' hath 
juriſdiction ” 43 Eliz. officer is 

. puniſhable for executing war- 
rant, where none ought to iſſue, 
becauſe a circumſcribed juriſ- 
diction. it, 119 

After arreſt officer forthwith to 
bring party to gaol, or to juſ- 
rice, according to warrant. ib 

When he hath brought him to 
juſtice, yet in law he is in cuſ- 
tody, till either juſtice diſcharge 
or bail him, or till he be aQu- 

ally committed. 11. 120 

For more touching warrants Vide 

USTICE OF PEACE. 

Where killing peace-officer is murder 
or manſlaughter. VIDE MUR- 
DER AND MANSLAUGH- 

3 | 

Where killing a felon, that reſiſls or 
flies before or after arreſt, is juſ- 
tifiable or not, VIDE HOMI- 
(IDE. ö | 


Vide 


4 TABLE of the Principal Matters 


Vide COMMITMENT, HUE 
AND CRY, JUSTIFICATI- 
ON, AND PEACE OFFICER. 
ARSON. | 
Defined, ii. Page 566 
Felony at common law ; irreple- 
viſable by ſtatute; antient judg- 
ment burning. 1 
By 8 H. 6. letters of menace were 
_ treaſon. 567 
Not ſaid in indidment u,. 
manſionalem, but domum. ib 
What ſhall be ſaid domus. 567, 


Where felony, or not, to burn a 
barn or out-houſe. 567 
In Northumberland felony by ſta- 
tute to burn a ſtack of corn. 
| 568 
Burning houſe of another, felo- 
ny; but if tenant for years 
burn his own with intent to 
burn another's, and none but 
his own is burnt, only a miſde- 
meanor ; - contra, if houſe of 
another burnt. $67, 568 
Setting fire to a houſe without 
burning any part, no _— 
contra, if part burnt, felony by 
common law. 
* be a — 5 
burning, elſe only treſpaſs. 
A. — to burn B.'s books. 
burns C's ; felony. ib 
Where burning «a houſe, out- 
houſe or barn, ſhall be ouſt of 
clergy, or not. 567 to 575 
Acceſſaries before ouſted by 4 & 5 
. 572 0 575 
Whether attainder by outlawry 
formerly ouſted them of clergy. 


57 
Whether men in orders * 
hereof ſhall have clergy. 
| ASSAULT.” oe 


Where one enters on poſſeſſion of 
another, where juſlifiable, where- 
not. 485, 486 
VIDE HOMICIDE, MURDER 
AND MANSLAUGHTER. 


568, 569 


Admitting bail, where it ougt 


ASSEMBLY. Vide RIOT. 
ASSENT. Vide PRINCIpy; 


AND ACCESSARY. 
ASSISE. Vide 3 Of 
ASSISE. 


ASSOCIATION. VIDE Coy. 
MISSION, - GAOL-DELIVE. 
RV, OVER AND TERMINER. 
ATTAINDER. 
None to — * without being 
arraigned. ii. Page 334 to 3 
Clergy allowed Dos a+ 
2 
Whether outlawry is an attai 0 
| 520. ii, 350, 3 

Vide FORFEITURE. 
AUTERFOITS ACQUIT, AT 
TAINT OR COMBAT. Vu 
— anon PLEAS, VER 


Ball. 


O bailed is in cufodia; en 
tra of one let to mainprize 
325, 61 

How the ſeveral entries are, u 
of other differences betwez 
bail and mainprize. li. 3 
124, 124 


not, a negligent eſcape, bi 
not voluntary, except by « 
ſign. 5 
Bail antiently taken in no lu 
certain, but traditur in ballu 
to 7. S. which is the uſual fc 
in all civil aQtions ii. 12 
Of bail corpus pro corpore; 10 
rarely uſed ; why diſuſed ; « 
ly fined, if he brought nd 
principal at the day | 
In civil actions this bail ſometim 
in uſe | 
Uſually bail only a recogniſano 
in a ſum certain, for appe 
ance of a felon z priocy 
boand in double the ſum. / 
the form 


— 


What ſort and number of ſureties 
ate required, but theſe things, 
2s well as the ſum, diſcretionary 
in him who takes recognizance; 
therefore ſureties may be exa- 
mined upon oath ii. Page 125 
Vhat the words ad flandum J uri 
import ii. 126 
um of the true and regular bail, 
where party an infant, or in 


upon a warrant iſſues under 
hand and ſeal of the perſon 
who takes the bail, for his in- 


” 3 lrgement, called /iberate ib 
„A | of juſtice not neceſſary; ſub- 
Vi ſenption ſufficient i 

on bailed by juſtice before 


commitment, or if committed 
and brought into B. R. or ſeſ- 
ſons to be bailed, then himſelf 
i; alſo bound ib 
etimes recognizance ſimple, 
with a condition added for his 
appearance, and ſometimes con- 
(tion contained in body of re- 
cognizance ib 
den any is bailed for any miſ- 
G&meanor by B. R. either on 


124, 11 
it * return of habeas corpus, or other- 
be, | ne, the return or record ought 


to be firſt filed, and a commitr- 
ur mareſcallo entered, and 
then bail taken ii. 126, 127 
bailed in B. R. are de facto, 
It ſuppoſed in law to be in cuſ- 
iT. mareſcalli ll. 1 27 
d bail not only a recognizance 


pre ; NC 
uſed ; a ſum certain, but alſo real 
bt dd , and they are his keepers, 


dd, if cauſe, are puniſhable 
y fine beyond the ſum men- 
ned, and may reſeiſe priſoner, 


copia "cy fear his eſcape, or ren- 

er op 7 him in their own diſcharge. 
priocip ii. 126, 127 

um. P ry in all offences again 


pamon law or ſtatutes, that 
e below felony, offender bail- 
ble, except atter judgment, or 
ul be ouſted by ſtatute HK. 127 
i ſatutes relate to bailing ot- 
lets ü. 127 


priſon, and ſo abſent; here- 


contained in the Two PARTS. 


Who antiently were principally 
concerned in bailing them 
ii. Page 127, 128, 136 
Who bailable by common law, or 
not ii. 128, 129 
Expoſition on 3 E. 1. ii. 127 to 
135 
B. R. may bail in any caſe what- 
ſoever, either in treaſon or 
murder, but this diſcretionary, 
not de jure ji. 129, 148 
Whereon bail may be taken by 
B. R. vis. on original indict- 
ment, c. ii. 12 
One found guilty of homicide 7 
defendendo, juſtices of gaol- de- 
livery may certify it into chan- 
cery, that he may ſue his par- 
don on courſe, and may bail 
him till next ſeſſions ib 
They on inquiſition before coro- 
ner finding it /e defendendo ſpe- 
cially, may bail party till next 
ſeſſions to procure ſuch pardon 


1. 130 

They may in the interval. of the 
ſeſſion bail a convit of man- 
ſlaughter having a pardon to 
plead, to another ſeſſions ib 
But if one be convi® on trial a- 
ainſt opinion of the judge, 
udge cannot bail him to ſue 
his pardon ii. 130 
While court adviſeth, whether 
con vid within clergy, he is not 
bailable ii. 130, 131, 132 
One indicted of murder at a 2 
ſions of gaol- delivery prays his 
trial, but proſecutor for king 
is not ready; on cauſe ſhewn, 
juſtice of gaol-delivery may bail 
li. 131 

One arreſted by king's 1 
command, not bailable on writ 
de homine replegiando, yet by B, 
R. or chancery on a habeas 
cor pus ib 


Such a mandate under the great 


ſeal, void 1 
Common writs de homine replegi- 
ando, or de manucaptione directed 
to ſheriff li. 132 

Some 


A TaBLE of the Principal Matters 


Some crimes not bailable for the 


heinouſneſs, other for the no- 


toriety of them ii. Page 132 
Perſons outlawed not bailable by 
of MY i 
If an outlaw of felony be taken 

on a capias utlagatum, and plead 

in avoidance of outlawry, or 
bring error to avoid it, B, R. 
may bail, whether outlawry on 

appeal or inditment ii. 132 


133 

If one be indicted or appealed 2 
a bailable offenſe, indictment 
or appeal hinders not his bail- 
ment; vide where not allowed 
till he had pleaded to the in- 
dictment 1. 133 


If one be indicted before juſtices 


of a higher juriſdiction; as be- 
fore juſtices of oyer and ter miner, 
he cannot be bailed by juſtices 
of peace | ib 
Perſons having abjured for felony, 
not bailable ib 
Taken in the mainouwre not bail- 
able, but that is intended of 
thief himſelf ib 
Felons breaking priſon, not bail- 
able . ib 
Nor notorious thieves ; herein 
common fame may be oppoſed 
againſt their bailing, unleſs they 
ſhew reaſonable evidence to 
prove their innocence 10 
Nor perſons approved, except ap- 
prover be dead, or hath wa ved 
his appeal, or perſon accuſed 
be of good fame ib 
Nor . 4 arreſted for ar ſon 
ü. 133, 134 
Nor for falſiſying king's coin 


ii. 134 
Nor for counterfeiting king's great 
or privy ſeal 


Nor one excommunicate, unleſs 
for a temporal cauſe, and then 
on a prohibition granted, he 
may not only be bailed, but de- 
livered, or on an appeal, and a 
ſpecial writ de cautione admit- 
tenda, which if not obeyed by 


the ordinary, a ſpecial 
may ifſue for his enlargemen 
: li. Page 1; 
Nor one impriſoned for ſome q 
miſdeed; as if A. dangerouf 
wound B. he may be iapriſy 
ed till it be known, whethy 
party will die or live, and u 
gularly, not bailable till 
ger appear to be oyer 
Nor priſoner for treaſon t 
toucheth the King, whether i 
died or not. 
But all theſe crimes are baili 
by B. R. | 
Who bailable by ſheriff by ; 
ii. 134,1 
Perſons indicted before ba 
larceny, if of good fame. 
l. 1 
Or impriſoned for a light ſuſ 
cion / 
Or indiQed for petit larceny 
Or accuſed of receiving felons 
Or of commandment, force, 
aid to felony done 
Regularly in all felonies, 
murder, acceflary bailable, 
pi incipal attaint lt, 1 
But principal once attaint, 4 
then acceflary taken, he f 
not be bailed till he hath ple 
ed to indictment, but after j 
pleaded he ſhall 
One indicted for offenſe, wie 
fore he ought not to loſe lik 
member, bailable, ſave for 
fenſes againſt acts ouſting 


One appealed by an appr 
ſince dead, bailable 
If tenor of mittimus be to det 
one without bail or mainp"i 
et if offenſe ' bailable, he! 
bailed | 
Penalties of 3 E. 1. for bi 
one not bailable, and for 
taining perſons repleviſable, 
ter ſurety offered. . 
Juſtices of peace being inſtitu 
bailing offender devolves 
them. | 1. 


Their power of bailment extended 
farther than ſheriff's, and” in 
ſome kinds, than limits pre- 


* ſeribed by 3 E. 1. ii. Page 136 
gerool la ſome reſpeds ſheriff's power, 
upriſor as to bailing in crimes not ca- 
whetht pital, inlarged by 23 H. 6. ii. 
and re | = 136, 137 
ill e 7 34 E. 3. Juſtices of peace have 


power to take and commit ma- 
lefactors, or bind them to good 
behaviour, ii. 136 
R. 3. gives to any one juſtice 
power to bail any priſoner for 
felony, and excepts not man- 


ether 1 


» bailah 


y 36, laughter. li. 137 
134, ene this a4 doubtful, whether 
bim they could bail till indid ment 


at their ſeſſions. ib. 
H. 7. repeals 1 R. 3. as to bail- 
ug by one juſtice, and gives it 
to two juſtices, whereof one of 
the quorum ; it limits their pow- 
er of bailment to caſes bailable 
by law, and takes in 3 E. 1. as 
the directory, who are bailable 
by law. ib. 
2 P. M. expreſly makes 

E. 1. a direction for bailing ß 


ame. 
U. 1 


bt {uſp 


eny 
felons 
force, 


ies, 
ilable, 


aint, Wi fenders. ii. 128, 132, 137 
, be 1&2 P. F V. one arreſted 
ath play for manſlaughter, or other fe- 
; after bay bailable by law, or ſuſpi- 


tion thereof, ſhall not be bai 


ſe, win by two juſtices, one of quo- 

| loſe lien, both to be preſent at bail- 

ave for ing ſuch offender, - and certify 

zuſting at next gal- deli very. li. 
138 

n app juſtices of and . — 

i 1 London, (fc. io do as for- 

be to een. | ib. 


mainpf 
ble, hel 


\ for bal 
and for 
eviſable, 

U. 
1g inſtilu 
devolved 

N. 


les of gaol-delivery may fine 
ilices of peace offending a- 
inſt this a&. ib. 
. & M. only provides for 
iminations, c. to be taken 
Juſtices, as well on commit- 
eu, as bailing priſoner for 
anaughter, or other — 


contained in the Two PARTS. 


The queſtion, whether juſtices of 
peace may bail in manſlaughter, 

conſidered, ii. Page 138, 139, 140 
In murder B. R. only can bail. ii. 


1 
In manſlaughter, if there be pit 
proof, or a confeſſion, that one 
was killed, and that by F. S. 
whether done ex malitia præco- 
gitata, or on a ſudden falling 
out, or but /e defendende; yer 
one or two jultices (whereof 
one of the quorum), cannot bail 
by any law in force, Ib. 
Whether it doth conflare de per- 
ſona occidentis, or de modo otci- 
dendi, or not, yet if party in- 
died of manſlaughrer, or, tho? 
it were but ſe defendando, juſ- 
tices of peace cannot bail, ib, 
But if manſlaughter committed, 
and a party _ is brought 
before two juſtices of peace 
(whereof one of quorum), and 
there be any doubr of identity 
of the perſon, they may bail 
him by 1 R. 3. | ib, 
1 R. 3. the bak of 3 H. 7. and 
this of 1 C 2 P. M. ib. 
3 E. 1. (Weftm. 1. tho? it ſay de 
morte hominis, there is no bail at 
common law, it muſt be intend- 
ed, when offender is certainly 
known; for it generally pro- 
vides, that perſons taken on a 
light ſuſpicion ſhall be 8 
ib. 
1 2 P. tf M. ſuppoſing one 
taken for manſlaughter bailable, 
muſt mean ſuch a manſlaughter, 
where party is only ſuſpected, 
not where fact is done by him. 
| ii. 139, 140 
Where writ de homine replegiando 
lies, or not. M141. 


Of the general writ manurußtione. 
| | ib. 


Where it lies ii. 141, 142 
Some taken by writ or proceſs 
may be bailed, wirtute officir. 
{ "349 
* Where 

* 0 
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Where ſpecial writs of mainpriſe 
la ii. Page 143 
Priſoners for felony antiently bail- 
. ed to ſerve king in his wars ib 
B. R. may, wirtute officii, bail any 
brought before them 
Sheriff might formerly, ex officio, 
at common law bail offenders 
indicted before him in his Turn, 
or on a commiſſion to him, but 
this power transferred to juſtices 
of peace ii. 148, 149 
Marſhal of B. R. took on him an- 
tiently, virtute officii, to bail 
perſons indicted or appealed, 
but this power wholly ouſted by 
ſtatute ii. 149 
At common law, without aid of 
18 Eliz. priſoner acquitted 
might be bound to his good be- 
haviour, if of ill fame ii. 394 
In indictment or appeal tranſnut- 
ted to juſtices of niſi prius, if 
priſoner be bailed to appear in 
B. R. and appear not, priſoner 
to be called on his bail, and de- 
fault recorded; and ſo on re- 
turn of. paſtea, new proceſs a- 
gainſt priſoner and his bail ii. 


0 
Perſonating bail, felony /ags 5 
gy by 1 Jac. but no corruption 
of blood, or loſs of dower 696 
Bail taken, but not filed, not with- 


ig it, {but ſince made felony] 
Vide Habeas Corpus. | 


BAILIFF. Vide ARREST, HO- 
MICIDE, MURDER. 


BAILMENT. Vide LARCENY. 


BARRETRVL. 


Whether in indiQment vill need 
be alledged ii. 180 
Triable de corpore comitatus. ib. 
A barretor is ſo every where ib 


BASTARD-CHILD. Vide EVI- 
DENCE, INDICTMENT. 


ü. 148 


BEHAVIOUR. 

At common law, without aid 9 
18 Elis. priſener acquittey 
might be bound to his good be. 
haviour, if of ill fame. . 


Page 4 
BIGAMY. Vide POLIGANY. 


BONA ET CATELLA. Vid 
INDICTMENT, RESTITU 
- TION. 


BREACH OF PEACE. Vide AR 
REST, RIOT, JUSTICE 0j 
PEACE. 


BREACH OF PRISON. 
Thereby cauſing eſcape of traitors 
treaſon ; but to make it { 
they muſt be actual traitors ; { 
of telons, felony 141, 2341 
237, 32 

Priſoner for treaſon, et Pre 
ing priſon may be indidted be 
fore conviR of principal offenſe 
contra of eſcape or reſcue 2; 
a38, 269, 611. ii. 224, 25 
Breach of priſon by traitor or 
felon | ü. 23 
War levied to break priſon, v. 
intent to deliver ſome particu 

+ perſons, unleſs impriſoned | 

' treaſon, only a great riot; 
if to break priſons general 


treaſon 4:24 
Conſpiracy to enlarge a traitor, 
miſdemeanor only j 


Reſcuing priſoners for a new tre 
ſon, tho' not expreſly menti 
ed in the ad, is by nece! 
conſtruction treaſon l 

If commitment not in writing ! 

der ſeal, breach of priſon, [i 
by a court of record, — fed 

| | 553,5 
Breach of priſon by priſoner ſu 
- miſdemeanor, felony by © 
mon law mitt 

** on ſtatute de frage 

us priſonam 10 U 


What a priſon within this a& 04 
* 


What being in priſon for ſuch a 


aid af cauſe as requires j udicium vite 
_ del memborum Page 609, to 611 


WW C:pital offenſes only intended by 
2 theſe words | 
Page 304 
micide ſe defendendo, fc. breaks 


AMT. priſon, no felony ib 
va beit commitment expreſs larceny 
a. above value, or manſlaughter, 


tho' de facto otherwiſe, felony ib 
If nittimus want a regular conclu- 
fon, ſufficient ; but ſans cauſe 
expreſſed, whether felony ib 
hen breach of priſon firſt became 
felony 610 


ON, Enough, if priſoner hath a notifi- 


f traitors 


| ed, to make breach of priſon 
co it fe 


felony ib 


itors ; WW: ofenſe, for which party com- 
„ 234 vined appear not by matter of 
b record, as indictment, neceſſa- 


a felony be done, and ſo 
aid in inditment, and proved; 
elſe breach of priſon no felo- 
ny ; contra, if it appear by re- 
cord 599, 610 
reach of priſon within clergy, 
tho' principal felony not 612 


diQed de 
il offenſe 
cue 23 
224, 25 
aitor ot 

li. 27 


iſon, uch of priſon by one commit- 
an ted for ſuſpicion of felony, if a 
ſoned { felony done, is felony 610 
mol; e committed for a felony made 


general 
| 
traitor, 
J 

new lie 
y mentiC 
necel 


by ſtatute Puiſne to 1 E. 2. 
breaks priſon, telony 611 
nſon fired without privity of pri- 
ſoner, he may break it to pre- 
ſerve himſelf | ib 
gaoler ſet open priſon doors, 
nd a felon eſcape, no felony 


"oF "" priſoner ib 


rung h priſoner reſcued, or priſon broke 
e "WY *7 ftrangers without his privi- 
e . no felony in priſoner, but 
$83.5 o ſtrangers as a reſcue ; but if 
ſoner a by his government, felony in 
by Ol in, as a breach of priſon ib 
«lon acquitted of principal ſe- 

yo n. be thall not be arraigned 
* beach of priſon, or if indiQ- 
us a , * for the latter before acquit- 


Apriſoner for petit larceny or ho- 


cation of offenſe whereof arreſt- 


contained in the Two ParrTs. 


'ted of the former, and then be 
acquitted of the former, he may 
plead it in bar to indictment for 
the latter Page 611, 612. ii. 
224, 254, 2 
Breach of priſon . - = 
ſumption of guilt, and is a felo- 
ny ſuper-added to the former. 


ü. 133 


Vide ESCAPE, EVIDENCE, IN- 
DICTMENT, RESCUE. 


BRIBERY. 
Thorp. C. J. adjudged to death 
for it | 262, 263 
BUGGERY. 


Buggery with a man or beaſt, 
principal ouſted of clergh by 2 
H. 8. revived by 5 Eliz. acceſ- 

- ſaries before and after within it 


Debet eſſe penetratio 628, 825 
Emi ſio, evidence of penetration 


628 
Mini ma penetratio makes the crime 
abſque emi ſſione ib 


Woman may be guilty with a beaſt 


within this act 
If committed on one of age of diſ- 
cretion, both felons ; otherwiſe 


only the agent 670 

All preſent and aſſiſting, princi- 

pals ib 
BURGLARY. 


Watching at lane's end a pre- 
ſence, and makes party a prin- 
cipal 439» 534» 555» 563 


Ham ſec len explained 547 
In a vulgar acceptation how bur- 
glary underſtood 548 


Diviſion and deſcription of legal 

burglary 549. li. 360, 361 
It mult be ia the night 549, 550 
How indiQment muſt be ib 
When it ſhall be ſaid night 5 50, 


l 
Both breaking and entering _ 
be in the night, and a felony 
done or intended 551, 555, 559 
© SY Bur 
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But if hole broke one night, with 
* intent to enter another, and 
they come the next night, and 
commit felony thro? the hole, 
burglary. Page 551 
Antiently barely coming with in- 
tent to commit it, capital. ib 
DiſtinQion between breaking in 
law and fa. 551, $52 
A bare breaking in law not ſuf- 
ficient to make a —_— 
| | 1 
What an actual breaking. 552 
Burglary by fraudulent pretences, 
and where it may be without 
aQual breaking. 552, 553 
Whether going down a chimney to 
ſteal, be burglary. 552 


Servant in the night opens a door 


and lets in a thief to rob his 

. maſter, burglary in both. 85 3 
A enters by an open door, Oc. 
and then unlatcheth a chamber- 
door to ſteal, burglary. ib 
If a thief be lodged in an inn, and 
in the night ſtral goods, and go 
away; or if he enter ſecretly in 
the day, and ſtay till night, and 
then ſteal and go away, not 
burglary; contra, if he open an 
inner chamber-door and ſteal. 
ib 
Servant in the night diaws the 
latch of a ſtair- foot door, and 
enters his maſter's chamber to 
murder him, burglary. 554 
Whether opening door to go out 
be burglary. ib 
Whether, if door of the chamber 
of a lodger in an inn be latch- 
ed, and a lodger in the night 
open his own door and ſteal 
goods in the houſe, be burglary. 

| | | ib 


But if he open chamber of another 
lodger to ſteal bis goods, bur- 

glary. "23 542 Tod 
It muſt in that caſe be ſuppoſed 
6 the manſon-houſe of the inn- 

ceper. 

122 per oftia RR. 123 
ing a cheſt and ſtealing, not 


burglary, becauſe cheſt not ya 
of houſe; contra of a ſtucy, 
counting-houſe or ſhop, thy 
none uſually lodged in the ſtudy 
Dc. quere of a cup-boardq 
counter fixed to uo houſe, 
- ape 884, get 

A. with intent to . 
hole in his houſe, B. for fey 
throws out his money, A tak 
it and carries it away, whethe 
burglary. 55 
Where putting hand, hook or pil 
within window, burglary. 5; 


But whether ſhooting vided 
and bullet coming in be an et 
try, to make it burglary. 5; 

A. ſends infant of ſeven years 1 
at window, who ſteals and d 
livers goods to A. burglary | 
A. tho' child, who made t! 
entry, be excuſed. 555, 5; 

So in huſband, where wiie in 
preſence, and by his coerci 
commits burglary, tho' ſhe ( 
be acquitted. | 5 

How indiQment ought to be f 
breaking and entering a churc 


May be committed of a hou 
tho' all perſons out. 
So, if one have two houſes, 1 
live in them alternately. 
A chamber in a college or inn 
court, a manſion-houſe. 51 
SAILS A = nd rat, 
Muſt be laid domum manfrona 
and not domum. ' F 
How indictment laid for breaki 
lodgings of a ſeryant of ibe li 
at Whitehall. 622, 5 
Whether it can be committed 
a lodger's chamber in houl: 
another, and whoſe mant 
* houſe it ſhall be ſuppoſed. 3 
If ſervant's lodging be broke 0 
' whoſe manſion-houſe it thai 
ſuppoſed. ' 3 
A tent or booth not a mu" 
houſe, therefore provided fc 
ſtatute. *. 


ot part 

ſtudy, houſe. | Page 557 
„ W demiſes to B. a ſhop parcel of 
e ſtudy his houſe, burglary may be 
oard o committed of it, if leſſee or ſor- 


yants ever lodge there ; contra, 
if they only work there. 557, 
558 

Where out-buildings, as barns, 
Cc. are parcel of manſior-houſe, 
and burglary may be committed 


of them, or not. 558, 559» 
507 


Burglary, how antiently defined. 
9 

Whether breaking wall —_ 
houſe or gate thereof, and en- 
ring per oftia aperta, be bur- 
lary. ib 
Clearly not, if thief come over 
wall of the court, ib 
Muſt be proved to be ea inten- 
tiane to commit ſome felony, 
not ad verberandum, tho? kill- 


$55» 5) 


te in | 


coer1 ing may be the conſequence. 
? ſhe ſh 561 

bo intent not accompliſhed, yet 
to be 10 burglary, and fo differs from 
a chu robbery, 561, 562 


tention muſt be of a felony by 
common law, and not new! 
made by flatute. 562 
breaking houſe with intent to com- 


a hon 


ouſes, 4 


ly._ mit a rape, tho* per aſcuns no 
or inn burglary, yet otherwiſe. ib 
iſe. 51 burglary thoſe without aſſiſting, 
$28, ( ouſted of clergy. ji. 359 
anf Ample burglary, 1. When any 


; 

Zr break 
of thei 
522,5 
nmitted 
n bouſe 
— mani 
poſed. 5 
broke 0p 


one in the houſe, and put in 
ſear, 2. Where none put in 
ſrar, or none in the houſe. 


ſnocipals ouſted of clergy in tor- 
mer by 1 E, 6. and in latter by 
13 Eliz, 549, 555» 502. 

| . ii. 360, 361 
Acceſſary before not ouſt [till late 


- or 14 ii. 361, 363 
F. © M1 extends not 10 
23 burglary at large. 564 


Al 


ii. 360 


contained in the Two Parts. 
A ſhop is parcel of a manſion- OF SPECIAL OR IMPROPER 


BURGLARIES OR LARCENY 
FROM, OR ROBBING OF 
HOUSES. | | 


—— ROBBING ONE IN HIS 
DWELLING-HOUSE, THE 
OWNER, &c. THEREIN, 
AND PUT IN FEAR. | 

In what caſes, (as werdids, con- 
ſeſſion, flanding mute, challenge 
ultra twenty, and not directly an- 
ſwering) clergy taken away. 

Page 518. 548, 562. ii. 351. 

Acceſſa ries before in all caſes a- 
foreſaid ouſt on inditment, in 
what caſes only in appeal. 521, 

562, 563. ii. 362 

23 25 H. 8. C405 P. A. 
require ſteating as well as break- 
ing. 63. ii. 352, 361 

Expoſition on be A 8. as = 2 
ing clergy in a foreign county, 
revived by 5 & 6 E.6 and now 

in force 518, 519, 536. 
ii. 341, 348, 351, 352 

In 23 H. 8. : Caring 5 . 
but by 1 E. 6. equally exempt 
with others. 517 to 521 

Clergy allowed to one attaint 521. 

ii. 352 

If a ſtranger only be in the * e, 

clergy allowed. ii. 352, 353 


BREAKING A HOUSE BY DAY 
OR NIGHT WITH INTENT 
TO STEAL, ANY ONE BE- 
ING THEREIN AND PUT 
IN FEAR. | 

In what caſes principal ' ouſt by 
1 E. 6. both in appeals and in- 
diftments. 520. 1. 353, 360, 

6 


I 

Where in a foreign county by : & 
6 E. 6. ii. 353. 360, 361 
Accellarics before vulted. 562, 
553. ii. 362 

If breaking be in the night, ſuch 
breaking muſt amount io bur- 
glary, and then it ouſts fert, 

1 


A TABLE of the Principal Matters 


if it be with a putting in fear, 
tho? no robbery, ii. Page 353 

It requires an actual breaking, and 
an entry, to commit a felpny, 
and fo laid in indictment, and 
alſo a putting in fear. 548, 

If it be in the day, it muſt be 4-4 
a breaking, as hath an aQual 
robbery join'd with it, to ouſt 
clergy. i. 

In caſe of breaking a houſe in = 
day, committing a robbery 
therein, and putting in fear, tho? 
one only enters, others preſent 
and aſſiſting ouſted of clergy. 


11. 359 


ROBBING ANY PERSON IN 
HIS DWELLING-HOUSE, 
THE OWNER, &c. BEING 
IN ANY PART OF "THE 
HOUSE, OR WITHIN ITS 
PRECINCTS SLEEFING OR 
WAKING, THO THERE BE 
NO PUTTING IN FEAR, 
AND THIS EXTENDS TO 
BOOTHSIN FAIRS. 

Principal ouſt by 5 & 6 P. 6. on 
conviction only, [but by late ad; 
in other cafes]. _- 

Acceſſaries before, where a robbe- 
ry committed, and any perſon 
within the houſe put in fear, 
ouſt by 4 & 5 P. & M. but not 
without robbery. 521, 548. 

li. 355,. 360, 361, 362 

AQual breaking, ſuch as would 
make a burglary, and taking 
required, but not putting in 
fear. 526, 527, 548. ii 354, 

8 355» 302 

How inditment muſt be laid. 

3 li. 384 

A thief coming into the houſe by 
doors open, breaks a chamber- 
door or counter, and takes 
goods, a breaking within this 
act, whether breaking a cheſt not 
fixed to the freehold be fo. 523, 

44. 526, 527 

One coming to a 1avern ſtole a 
cup brought him to drink in, 
the owner, Ec. being in the 


520 


houſe, was ouſted of his 
on this ad, guære. Page 523 
| Robbing a ſhop in Weſtminje. 
hall not within 5 C6 EG 
be ouſted of clergy. 524, 3 
Where a ſervant ſhall be faic n 
break the houſe, or not. ii. 3j 


A ſtranger only being in the beatz 
clergy not ouſted. li. 355 
To what caſes it extends. 
It extends to appeal, as well 
indictment. | | 
Whether, on this ſtatute, he thy 
enters only be ouſted of clergy 
ü. 350 


ROBBERY TO THE VALU! 
OF s. OUT OF AN 
DWELLING-HOUSE, 0 
OUT-HOUSE THERET( 
BELONGING, THO! NON 
IN THE HOUSE. 


Principal ouſt by 39 Elis. 524, fl 
Acceſſaries before not [till late 
[tute]. a 
To what caſes 39 Elis. extend 
528. 11. 3 
If none in the houſe, or it was 
the night, or he ſtole, but brok 
not the houſe, party ſhall | 
convict of civil larceny, d 
not on the ſtatute. lt. 35 
Perſons aſſiſting without, but u 
entering, ſhall have clerg 
326, 537» 
An actual breaking, ſuch as wo 
make a burglary in the nig 
and a taking required. 5! 
27, 548. ii. 356, 3 
4 & 5 P.& M. extends not to 
ceſſaries in any offenſe mi 
after. 522. ll. 
Entering by the door open, 4 
breaking open a cheſt ard i 
ing goods to the value of; 
not ouſted by this ſtatute, ! 
586 . 6. * 
Entring by outward doors ope 
and breaking open, and unlc 
ing or unlatching an ins 
door, and ſtealing goods 10 
ouſted of clergy on this ad 


day, none being therein, and 
alſo breaking open a chamber- 
door and a cheſt, took out 
oods to 55. and laid them on 


24, 525 the floor, and before he could 
ac u carry them qut of the houſe 
u. 354 was taken, ouſted of clergy. 


ii. Page 358 
dan ber in an inn of court domus 
nanſionalis within this 75 

ä WR 
Vhat breaking will bring party 
vithin 5 © 6 E. 6& 39 Eliz. 


he üb which will not make a burglary. 
f clergy 527 
n. 35 

aN IN THE HAND. 
VALO Vide CLERGY. 
JF AN | | 
5 E, O8BURNING OF HOUSES Vide 
LERET( ARSON. 


CANON LAW. Vide LAWS. 


CAPIAS. Vide OUTLAWRY, 
PROCESS. 


CERTIORARI. 


1 Riminal cauſes not capital, 


but brok as indiQtments of riots com- 
y ſhall tied in Wales, may be re- 
den): "ol moved by certiorari into B. R. 
u. ud when iſſue jvined, it may 
it, but be tried in next Ergliſb county, 
e clerg wwell as in a quo minus. 157 
; $37» eser it lies in Wales on in- 
* actment of treaſon or felony, 


ud for what ſpecial purpoſes, 
but not for trial of the iact, but 


ed. 5 


356. Mida be ſent down by mitti- 

5 not to- according to 6 H. 8. 158 

enſe mg felony or treaſon committed in 
522. . Durham, a certiorari lies to re- 
ö wary” vc it into 3 R. out of Dur- 
ſt ar an, and to whom it is t6 be 
lue of | ed ib 


ſtatute, ! 
il. 3 
doors Off 
and unloc 
an 1nwi 
goods 10 5 
this af 


the party plead not gu, ic 


Wie, ib 


de tent down thither io be 


contained in the Two Parrts. 
One breaking open a houſe by Indictment of treaſon or felony 


removed out of county by cer- 
tiorari, and party pleading, re- 
cord ſent down by niſi prius to 
be tried; judge of niſi prius 
may on that record proceed to 
trial, judgment and execution, 
as juſtices of gaol- delivery, by 
14 H. 6. ii. Page 41 
6 H. 8. extends to all juſtices, as 
well of gaol- delivery, as of the 
peace, and enables B. R. to 
ſend to them the record itſelf, 
and by ſpecial mandate to com- 
mand them to proceed to trial 
and judgment on ſuch iſſue join- 
ed, as they may command juſ- 
tices, before whom inditment 
taken, to proceed, if na iſſue 
joined. li. 41 
Appeal taken before coroner, cer- 
tiorari how to be directed. 
| ii. 67, 
If a cer tiorari iſſue to remove re- 
cord, and habeas corpus the 
body, yet in felony, tho' they 
be returned and filed, court 
may remand him and record by 
6 H. 8. but in other caſes re- 
cord cannot be remanded, but 
they mult proceed in B. R. 
ii. 1 
But if body removed by habeas 
corpus, and record by certiorart, 
and the record not filed, tho” 
return of habeas corpus be filed, 
a procedendo may iſſue. ib 
If cauſe and body be removed 
into chancery by habeas corpus 
and certiorari returnable there, 
they may be ſent into B. K. if 
body ovly be returned with 
caules by habeas corpus into 
ch.incery, and delivered over to 
B. N. they may detertnine the 
return, and either by proce- 
dendo temand ad grant a cer- 
tiorari o c:r ify record, and 


' Eucieus Comal Of bail. ii. 147, 


148 
Where 


_ — — a —,q * — 
- - = 
— 


Where B. R. either on indictment 
taken before them, or removed 
thither by certiorari, may iſſue 
cap. and exigent into any county 

ii. Page 198 

Barely on return of outlawry on 
certiorari without exigent indorſ- 
ed and returned together with 


certiurari, no writ of eſcheat lies 


for the lord. ii. 206 


But if certiorari directed to ſheriff © 


and coroners, and exigent be ex- 
tant in court, and they return 
this outlawry, poſſibly this may 
be a ſufficient warrant to en- 
ter it on record, as a return 
on the exigent, ii. 206, 207 
Certiorari to coroners to remove 
outlawry after party's death, 
not grantable. ii. 207 
For what purpoſes B. R. iſſues 
writs of certiorari. ii. 210 
With writ of error, quod coram 
wobis refidet, formerly went a 
certiorari, ib 
Habeas corpus removes the body, 
certiorari the record; court on 
return of former cannot give 
any judgment, or proceed on 
record of indictment without 
record removed by the latter, 
but proceedings ſtand in ſame 
force they did, tho” return be 
adjudged inſufficient, and party 
inlarged; and court below may 
iſſue new proceſs on indictment, 
tho contra on habeas corpus in 
civil cauſes, for therein it is a 
ſuper ſedeas. li. 210, 211 
Certiorari's to remove indictments 
before juſtices of peace by 21 
Fac. to be delivered ax quarter- 
ſeflions in open court; recogni- 
zance in what penalty, and with 
what condition to be en: ered into, 
otherwiſe not a ſuper ſedeas. 
8-19 
By whom certiorari to be Wo 
| I 
To whom to be directed, where 
it iſſues to remove indictment 
- taken before juſtices of a county 


A. Ti\sLE of the Principal Matter s 


If they return privilege of coun 


Delivery of it doth not hinder 


Indictments taken after ft 


Certiorari to remove all indi 


Where one indictment is agaid 


If divers be indicted, and one te! 


If indictment be at private ell 


Feme covert not within 21 J. 


palatine, or the mayor of ci 
ports ii. Page 21 


palatine or cinque ports, it ſul 
not be allowed, but an alias c. 
tiorari fue, with a precept u 
produce their charters, wher, 
by ſuch exemption is clainnd 

ll, 214 


king an indictment after. 


certiorari, and before or after 
livery thereof, ought to ber 
moved; and if court below pr 
ceed afterward, proceeding 
void; and juſtices below in cu 
tempt, whether they proceeds 
ſame ſeſſions, or private ſeſſ 
after. ii. 212, 1 


ments againſt A. and B. remon 
all indictments wherein A. and 
- B. are indicted, either alone, « 


together with any other. ii. 21 


divers men, and the offenſes 1 
ſeveral, or in caſe of indictme 
againſt divers perſons for ker 
ing ſeveral diſorderly houſes, 
certiorari removes it only as 
thoſe named in it; and as toil 
others record remains bel 
but contra, if juſtice per mam 
ſuas proprias deliver the bill in 
court againſt them all, as ti 
may, and a record be made 
that delivery i. 21 


der ſecurity for coſts, it is 
ficient. ii. 212, 21 


it ought to be delivered in 
- quarter-ſeſſions, but delivery 
certiorari at private ſeſſions cid 
eth hands of juſtice, tho! allo 
ance of writ and tender of 
curity muſt be by ſtatute 
quarter-ſeſſions. ii. 212, 


find ſureties. 11, 31 


contained in the Two PARTS. 


of ci! [ertiorari ought to be allowed into chancery, and thence ſent 
Page ui proceedings of juſtice after coram by mittimus into B. R. they can- 
f coum i wr udice. ii. Page 213 not thereon proceed to judgment 


moval of indictment of force- or execution. ii. Page 215 
able entry by proſecutor, not 

within 21 Jac. ib Vide HABEAS CORPUS. 
jitment of forceable entry at 

ſeſſions of the peace, and reſti- CHALLENGE. 

tution awarded, and after ſeſ- 

ſons, and before reſtitution ac- Challenge for want of freehold al- 
wally made, a certiorari de- lowed in treaſons, miſpriſions of 


, it M! 
alias cx. 
ecept u 
„ Where 
claimed, 

li. 211 
hinder 


or 


tete Mivered to one juſtice of peace; treaſon, and murders by ſtat. 
after & beſore 21 Fac. it cloſed up their 'F "09 
to be bands, and no reſtitution was a- One outlawed in treſpaſs, neither 
elow p v arded, but juſtice made a ſuper- lawful juryman, nor indictor in 


das thereon; and the ſame law felony or treaſon. 303. ii. 155*, 
now remains on inditments of | > + 8 
forceableentry found at private Whether father or ſon, or adver- 


oceeding 


win cot 


roceed i 

te (ello ſons. ib ſary in a ſuit, be a lawful jury- 
212, 21\8ference between writ of error man. | ib 
II indeed certiorari, as to ſuperſeding Jurors to be freemen, regularly 
. remorefWroceedings. i freeholders. 264 
n 4. u rari a ſuperſedeas from the Legales i. e. without any juſt ex- 
alone, livery thereof for ever, unleſs ception. ib 
er. 11. u jrocedendo iſſue. ib Diviſion and ſubdiviſion of chal- 
is agu what caſes variance between lenges. ii. 267 


ffenſes u rari and record cauſeth By common law, if one outlawed 


ndictmeaS-cord not to be removed. of felony, &c. brought error on 
for ker | ii. 214, 215 Ooutlawry, and aſſigned error in 
houſes, WWF,” judicial proceedings void after fact, whereon iſſue was joined, 
only 25 (8W-rtivrari delivered, whether mi- he ſhould not challenge peremp- 
d as to (rial be ſo. ii. 215 torily. ib. 
1s belru cord not removed beſore return. Like law, if he had pleaded any 


ib foreign plea in bar or abatement. 


er certiorari iſſued and deliver- f ib 
| and before record removed, But if one had been indifed or 


1 bill int 
Il, as ti 


be made Mero judge may be enabled to appealed of treaſon or felony 

u. 2" vceed by procedende or ſuper - and had pleaded noi guilty, or 
nd one! deas out of B. R. ib any other matter of fact triable 
„ n 18h ord removed and filed, at com- by ſame jury, and pleaded over 
. 212, 18S |2w no procedendo could be to the felony, he might have 
ate ſebagriated, nor record remitted ; challenged peremptorily any ju- 
vered n t contra by 6 H. 8. ib rors under the number of three 
delivery gence between certiorari in whole juries, 11. 267, 268 
nm K. and chancery : In B. R. If twenty indicted for ſame offenſe 
tho' 4 cord itſelf is removed, and by one indictment, every pri- 
nder hat remains below is but a ſoner allowed his challenge of 
. ſtarute 11; but uſually in chancery, thirty-five. ii. 268 
u. 2121 * 8 ©!tiorari be returnable there, If but one venire fac. awarded to 
21 Jo mor of record only is re- try them, perſons challenged 


red; and if tenor of record by any one drawn againſt all. 
ndiQtment, attainder or con- ii. 263, 268 
den be removed by certiorari d But 
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A TABLE of the Principal Matters 
But intreaſon, if priſonerchallenge The ſeveral kinds of challengy 


above thirty-five, and inſiſt on 


it, and will not leave his chal- No principal challenge either 


lenge, it amounts to ml dicit, 
and judgment of death ſhall be 
given, ti. Page 268 

By 22 H. 8 none arraigned for 
petit treaſon, murder or felony, 
ſhall peremptorily challenge a- 
bove twenty. ii. 269 

In high and petit treaſon chal- 
lenge of thirty five now al- 
lowed, becauſe 1 C 2 P. M. 
reſtores trial of petit treaſon to 

the courſe of the common law. 

11. 269, ; 

In petit treaſon, if party abe 
thirty · ſix peremptorily, he thall 
have judgment of penance, as 
well in appeals as inditments, 
and in caſe of women as well as 
men, ii. 399, 400 

Ads ouſting clergy in caſe of chal- 
lenging above twenty, import, 

that by ſuch challenge party 
ſhould be convict; but yet if he 
challenge above twenty, he ſhall 
not have judgment of death,but 
only his challenge ſhall be oyer- 
ruled, and jurors ſhall be ſworn. 

ii. 269, 270, 339, 

If priſon er — fix Lg 
rors for cauſe, and cauſes be 
found inſufficient, and the fix are 
ſworn, whereby inqueſt remains 
pro defectu juratorum, a tales 
granted and jury appear, the 
priſoner may challenge peremp- 
torily any of the fix; but if it 
happen, that a new cauſe of 
challenge intervene after former 
ſwearing, and he challenge for 
cauſe, he muſt ſhew the cauſe 
happened after former ſwearing. 

| li. 270, 274 

If priſoner on firſt pannel chal- 
lenge fifteen peremptorily, and 
then jury remains for default of 
jurors, and a diſtringas with 
forty tales is granted, he ſhall 
challenge peremptorily no more 
than will fill up his number. 

ii. £70 


for cauſe, il. Page 13 
array or poll, that ſherif 
juror is of king's livery, but | 

muſt conclude to the fayour 


| 

If alien be indiQed or appeal'4, 
felony, tho” indictors ought 
be Engliſh, yet by 28 E.; 
trial Hall be per medietaty 
linguæ, ſave in felony by Ig 
tians. | 

This ſtatute extends as well to fs 
lonies made after as before. j 

Extends not to trial of aliens { 
treaſon. 

If alien indited of felouy ple 

not guilty, and a common ju 
be returned, if he ſurmiſe 1 
his being an alien before any ( 
jury ſworn, he hath loſt that a 
vantage; but if he ſurmiſe; 
he may challenge the array ft 
that cauſe, and thereon ar 
venire fac, ſhall iſſue, or aua 
be made of a jury de media 
linguæ; but more proper toſ 

miſe it on plea pleaded. 
lt, 2 

In treaſon or felony, whereto p 
ſaner pleads not guilty, at col 
mon law four hundreders oug 
to be returned. | 

35 H. requiring ſix hundrede 
and 27 Eliz. requiring 0 
two in perſonal actions, exte 
not to trials on indiQments 
treaſon or felony. 

Yet never any challenge for 
fault of hundreders on trial 
indictments for felony or ite 
ſon. 

By 33 H. 8. for treaſon or felo 
committed in king's bouſbe n 
all challenges, ſave for male 
ouſted. . 

By 2 H. 5. none to be jury men 
trial of capital felony, “ 
he have a freehold of 49 5: 
ann. above all charges, if 
be challenged, and 2 


fruction it muſt be land in ſame 
county. ii. Page 272, 273 
muſl not only be ſeized thereof 
at time of pannel made, but when 
he comes to be ſworn; elſe may 


vonn be challenged. ll. 273 

- Fliz, hath raiſed it to 41. per 
Ide — yet that extends only to 
„ ue joined in B. R. C B. and 
. Exchequer, and juſtices of aſ- 
au dle, and not to juſtices of gaol- 
i livery, oyer and ter miner, or 


the peace; but theſe trials 
ſand as they did by 2 H. 5. 

ib 
y ſtatute defeus annui ſenſus 
no challenge as to aliens, but 


ple yet remains a good challenge 
Aa to the other half, who are de- 
ſe anens. ii. 274 
7 ftatute, on trials of felonies in 
ap cities or boroughs, a citizen or 
ule e burgher worth 4ol. perſonal 
(ate may paſs, tho? he hath no 
55 freehold; but Knights or Eſqrs. 
i living there, not within this pro- 
4 on. ä ib 
tol j H6. of indictments of perſons 
4 lving in Lancaſhire, extends 
1. r to trials. ib 
10 pi atute challenge allow'd of 
tc wy perſon liviog in the ſtews 
002 of Southwark, tho' of ſufficient 
freehold. ib 
red re priſoner challengeth for 
5 "BY ctuſe, he onght to ſhew it pre- 
ere {ently ; muſt ſhew all his cauſes 
ens i together, ib 
c [in trial of indictment of felony 
1 eleven be ſworn, and the twelfth 
"challenged, whereby inqueſt re- 
ue ins, Sc. and a diftringas 
fel vith a Zales iſſues, and jurors 
ho appear, king ſhall not challenge 
" | hl 7 of the eleyen ſworn, ſave 
85 for cauſe happened ſince their 
bearing; if it happened before, 
ne" do not known till after, it 
6 ſhall not be allowed ; jurors to 
7 be called, as they happen in 
| , the anne, ib 
ela for challenge by priſo- 
VCU ner for cauſe, Og ib 


contained in the Two Pars. 
Of trial of a challenge for cauſe 


ii. Page 274 
4 07S 

Tf a juror be challenged before any 
juror ſworn, by whom, and how 
challenge tried, and by whom 
the next and the reſt of the 
challenges tried. ib 
If plaintiff challenge ten, and pri- 
ſoner one, how challenge tried. 

| ü. 275 

If fix ſworn and reſt challenged, 
by whom challenges tried. ib 
In difcretion of court, by whom 


made to the poll. 


array to betried. ib 
In trial of peers no challenge al- 
lowed. ib 


Tho king pardons an infamous 
man, he ſhall not be a jury- 
man. ii. 278 

Priſoners to challenge jurors be- 
fore they are ſworn. ii. 293 

If juryman, before he be ſworn, 
take information of the caſe, it 
is cauſe of challenge. ii. 306 

In petit treaſon, 1 & 2 P. A M. 
reſtores peremptory challenge 
of thirty-five; if priſoner chal- 
lenge above thirty-five, he b 
that ſtatute —_ have 3 
clergy, having caſus omiſſus, but 
clergy now ouſted by 70 38 
ME; +: ii. 339 

In inqueſts of office, no challenges. 

li. 378 


Vide JURY, MUTE, 
CHANCERY. 
As to Engliſh proceedings, is no 


court of record; but proceſſes 
under great ſeal in order there- 
toare matters of record. 649 
By virtue of order made for com- 
mitment of one, till he enter 
into bond, fc, warden of fleet 
may juſtify impriſonment of 
party. ii. 122 
Chancellor hath no power to pro- 
ceed in criminal cauſes, ii. 147 


. Habeas corpus ad faciendum & re- 


cipiendum, iſſued by chancellor 
d 2 | | to 
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A Taps of the Principal Matters 


to remove perſons arreſted in 
civil caſes unwarranted by 
law, as to the perſons in ex- 
ecution prohibited by ſtatute. 
ii. Page 148 
For habeas corpus ad ſubjicien- 
dum iſſuing out of chancery, Vi- 
de HABEAS CORPUS. 
For Certiorari, Vide CERTIORA- 
RI. CHEATS. 
Receiving money by falſe tokens 
—— at common law, or 
ſtatute 506 
One maiming himſelf for a colour 
to beg how puniſhed 412 
CIVIL SUBJECTION. Vide CO- 
 VERTURE, KING, MASTER, 
AND SERVANT, PARENT 
AND CHILD. 
CIVIL LAW. Vide LAWS. 


CLERGY. 
A relaxation of the ſeverit) of 
judgment of law. 517 


In manſlaughter committed by 
huſband and wife, formerly he 
had'clergy, but ſhe not 46 

In ſome treaſons antiently allowed, 
181, 185, 186. ii. 326 to 329 

But never in treaſons touching 


king's perſon 223. 517. ii. 330, 


In petit treaſon and murder, 334 


what caſes, as verdict, &fe. _ 
ken away, both in appeals and 
indictments, from principal and 
acceſſary before, not after 382, 
450, 466. ii. 129, $3 to 

By 1 Fac. of flabbing, he La 54 2 

only ouſted, and in what caſes, 
both in appeals and inditments, 
but in all other caſes of man- 
laughter allowed 468. 

if he that aQually gave 1155 bas 
be indicted as preſent and aſ- 
ſiſting to another ſuppoſed to 
have given it, and be convict, 
on ſuch indictment he ſhall have 
lis clergy ; contra in murder 


li. 344" 345 


Knowingly aiding and comf, forting 
j eſuit out kl. N 

336, 68 

Ser wvants 3 their maſter 

goods formerly ha _ Y 


Clergy allowed till 25 A 8 
ro, in all IL and fel 
nies not touching king himſe 
ſave in two felonies, viz. inf 
diatio viarum i depopulating 
rum & arſon, clergy allowedj 
former by 4 H. 4. 517. ii. zu 


332, 333» 
25E, 3. proc 41 
ſame year 7 
Indietment and evidence mul bo 
bring caſe within a& ouſt 
clergy, otherwiſe allowed; 
25, 526, ll 
If felony 15 8 lai . to 4 
within ad, yet if evidence coi 
not up to it, where priſoner: 
be found guilty only - ſimp 
felony. li.; 
Robbing in or near the bight 
whether on appeal or indi 
ment, and in what caſes, 


verdict, c. ouſted of clergy 
$17, 518, 519, 535. 1 
05 
Acceſſaries before, not after, ou 
'ed 519. il. 3 
Indiament in wel prope, ſuffi 
' to aſcertain clergy ; 
Where acceſſary Before © nern 
clergy, a fortiori principal 
Horſe-leal " "028, © 000 
or ſe-ſlealing, cry al an 
24555 Rfore and after oul 
al caſes 528, 529. ll x 
Larceny from the perſon, clas! 
' ſecrete, principal ouſted, | 
not — z if under | 
remains petit larceny 
iu. J 
Acts ouſting clerg 1 alter net 
offenſe, but ou clergy w 
offenſe capital, as in grand 


BE Volunt 


Voluntary eſcape, reſcue and breach 


principal felony not Page 599, 
| 7, 612 
pe, principal ouſt, but not ac- 
ceſſaries before or after 633 

3 . 38 
ormerly priſoner ſtanding mute, 
or not directly anſwering, bad 


his clergy . ii. 345 
weeably carrying away women 


wel WY and marrying them, principals 
3 and acceſſaries before, ouſted 
1 | 661 
lay WF tether receiver being made 


principal by ſtatute, be ouſted 
ib 


dul, ouſting clergy from 24 Apr. 
. 8. repealed by 1 E. 6. 
u. e in cafes excepted, which 
0 con fee 667, 679 
e cu ging a deed after former con- 


er <i010n and judgment ouſted 
| 682, 686 
11, ey allowed without ſpecial 
words to ouſt it. 704. ii. 334. 
335 
ored to grand larceny committed 
within king's palace, tho'ꝰ party 
convit by 33 H. 8. ü. 7 
dto breaking king's houſe with 
er, d ent to ſteal, tho? arraigned ac- 
. M. 3 cording to that act ib 
al crimes within 28 H. 8. for 
ral of treaſons, £fc, done on 


uſted Witte ſea, clergy allowed, ſave in 
ipal [ reaſon, piracy and murder ii. 17 
346, ices of nifs prius may allow 


lergy to a convict of man- 
er ou TY ji. 41 
). u. Ft words in indictment of ur- 
ö ouſt clergy ii. 129, 187, 


fied, 218 Eliz,, clergy n 
offences precedent within, 
ut not without clergy ii. 254. 
| * 287, 388 
er nt EI. burning in the hand, 
rey i" blituted in lieu of delivery to 

8 ö ib 

9 at ouſting clergy in caſe of 
Volunt aenging above — party 


if priſon within clergy, tho! 


contained in the Two PARTS. 


ſhall not have judgment 
of death, his challenge only 
over · ruled ii. Page 270 
If judgment of peine fort & dure 
be given, yet if offenfe within 
clergy, clergy allowed ii. 320, 
; 380 
Judge ought to allow it (tho' 
ſtrictly priſoner ought to pray 
it), and prays it not ii. 321 
225 378, 379, 381 
Antiently clergy prayed and al- 
lowed on arraignment of pri- 
ſoner, now rarely done but on 
conviction or ſtanding mute 
ii. 323, 377. 378 
Claim by clergy 9. 2 
from ſecular juriſdiction grow- 
ing intolerable, how they were 
abridged therein. Il. 325 
In civil ſuits had no exemption, 
ſave by ſpecial acts, from arreſt 
by cap. on flat. merchant, 
| li. 325 
If on diſtringas one was returned 
clericus beneficatus ron habens 
laicum feodum, procels iſſued to 
bi hop to bring him in ib 
In caſes criminal, not capital, as 
treſpaſs, petit larceny, &c. pri- 
wvilegium clericale not allowed 
ii. 325, 326 
By canon law nuns were exempt 
from temporal juriſdiQtion, but 
whether by common law; other 
women had no privilege of cler- 
i gy, but by ſtatute ſhall be 
burnt in the hand 
28, 371, 372 
Ordinary but a an, ling's 
courts judges of allowance or 
diſallowance of clergy and pur- 
gation ii. 328, 380, 381 


In what caſes they would often 


deliver clerk to the ordinary 
abſque purgatione ii 328, 329 
If ordinary admitted him in ſuch 
caſes to his purgation, he was 
finable, and party dehvered by 
ſuch purgation recommitted to 


priſon 


ü. 320, 


ii. 329 
it 
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A TaBLE of the Principal Matters 


If clerk had his clergy, and was 
generally delivered to the ordi- 
nary, he might admit him to 
make his purgation, and on 

fignificavit into chancery a writ 

| iſſued to ſheriff to deliver party 

| his goods and chattles ſeized, 
niſi fugam fecerit ea occafione 

ii. Page 329 

Where new felony made 2 ſta- 
tute, clergy incident thereto 

| ii. 320, 330 

Clergy allowed before 25 E. 3. in 
treaſon for counter feiting the ſeal 
and coin ü. 331, 332 

In all treaſons, whether declared 
by 25 E. 3 de proditionibus, or 
made ſince, clergy ouſted 

ii. 322 

Clergy allowed in ſacrilege after 
25 E. 3. pro clero, but if ordi- 
nary refuſed the clerk, he had 
not his clergy ii. 

Sacrilege not ouſted at 3 
law 11, 366 

But ouſted at 33 H. 8. 517. 

ii. 333, 365 

4& 5 P. & M. extends not to it 

„ 

A ſtatute generally enaQing, that 
a crime ſhall be felony without 
clergy, or that offender ſhall 
ſuffer as in felony without cler- 
gy, clergy ouſted to all intents 


: 1. 335 
Ads oufting clergy conſtrued 
ſtrictly ii. 335, 371 
Clergy ouſted as to principal, not 
- ouſted as to acceflary; if as to 
acceſſary before, not as to ac- 
ceſſary after; if where priſoner 
is convict by verdict, it holds 
not as to conviction by confeſ- 
ſion, nor attainder by outlawry, 
nor ſtanding mute ll. 334. 
Every inditment to ouſt acce = 
before of his clergy on 1 & 2 P. 
H, muſt run malitioſe 
| 1. 339» 342 
Where ad ouſting clergy men- 
tions inditments, but not ap- 


peals, appellee within clergy ib. 


By ſtatute of bigamy, Bigan 


Whether clerk attaint of 5 
| treaſon by outlawry may cla 
his clergy, and be delivereg 
the ordinary as a clerk attai 
without purgation ii. Page 341 


In robbery committed on a 1 
perſon, thoſe who are preſe 
and aſſiſting as well as tak 
ouſted i.; 

How for piracy and felonies on i 
fea ouſted of clergy ii. 3 


309, 3} 
Piracy, being not taken 1 
as felony by common law, 
not thereby ouſted of clergy 

2 


i. 

Exemption of clergy extendible 

admiral's juriſdiction before 
H. 8. 

How much of 33 H. 8. oull 

felonies in king's houſhold 

clergy, repealed by 1 E. 6. 


ouſted of clergy, but now 
have clergy li, 
At common law, if clerk con 
had broke biſhop's priſon, a 
been after taken, he had 
his clergy 
Clerks convict are now to be b 
in the hand, and diſcharged 
By antient law priſoner, not! 
ing habitum & tonſuran « 
calem, had not his clergy 
Or ordinary might have reful 
him, if he could read ii.; 


Heretick, convic, a Jew or 
ſhall not have clergy; con 
one excommunicate il. 

A Greek or Alien ſhall bare 
clergy, and read in a vo 
his own country | 

So ſhall a baſtard, one blind 

By 5 H. 7. one not in orders! 
hath once had his clergy, # 
be burnt in the hand, and 
not have his clergy again; 
a cleik in orders ſhall hart 
clergy a ſeeond time #3 


du clerks in orders ſhall prove 
themſelves ſuch. ii. Page 37 3, 389 
ine ouſted of elergy a ſecond 
ime by the bare mark; if pri- 
ſoner deny himſelf to be the 
ſame rr 6g that had his cler- 
how tried ib 
g holy orders and inferior orders, 
or clerici in minoribus ii. 373 
RI 
gergymen, whether principals or 
acceffaries, have now no more 
privilege than laymen, ſave that 
they are not burnt in the hand; 
but quere, whether, if attaint 
by outlawry, they ſhall have 
nore privilege than laymen 
ii. 374, 375» 370» 389 
is a miſtake, that if a clerk in 
orders challenge above twenty, 
he ſhall loſe his clergy a ſecond 


ww une ii. 376 
"old E. 6. Peers to have clergy ; 
0. but for firſt offence not to be 
bien burnt in the hand, or put to 


read ib 
they muſt pray their clergy; 
how court to be aſcertained of 


_ their peerage 376, 396 
h is ac extends not to clergy ouſt- 

» CUSCO ſubſequent <tatute, 
be 008! to what caſes ib 
rged eber it extends to felonies 


within the ſame, where they 


nay mot make n as if 
BY bey abjure, confeſs, or be out- 


awed li. 276, 277, 390 
rer meant that a peer thould 


e put to read, or burnt in the 


1 uud in any caſe i. mw 
wal "gy allowed to an attaint 521. 
u. 379 


ere judges. may allow clergy 
115 oder the allows, if they go 


cone by juitice of Oer and 
erg) er atter cheir ſeſſions guæ- 
| = they may reprieve him 

« allow bim clergy at the 
ll hat : xt ſeſlion 87 ib 


dt way; but whether it may 


edatned in the Two PARTS. 


If one cannot read, and non legit 
be recorded, and court reprieve 
him to another ſeſſions, and in 
the mean time he learns io 
read, he ſhall have his clergy 

| ii. Page 379 

Soif judgment of death be entered 

upon non legit returned ib 


One abſuring after his return ſhall | 


have his clergy * ib 
Approver diſa vowing his appeal, 
vanquiſhed ia battle or recreant, 
ſhall have his clergy ib 
If ordinary return non legit, court 
may give him the Look and 
hear him, and ſo in abſence of 


ordinary li. 381 


Judge uſually appoints verſe the 


clerk ſhall read | ib 
The entry of clergy ii. 382 
By 18 Elis. a convi within cler- 
gy forfeits all his goods he had 
at the time of conviction, tho? 
burnt in the hand li. 388 
Yet may purchaſe and retain other 
oods, and on burning in the 
and ſhall be reſtored to his 


lands ii. 388, 389 


If king pardon it, he may pur- 
chaſe and retain goods ii. 389 
After clergy and burning in tbe 
hand, a clerk in orders ſhall not 
be proceeded againſt by eccle- 
ſiaſtical judge to deprivation, or 
other cenſure, for it amounts 
to a pardon ib 
He ſhall have ſame privilege as if 
he had been burnt in the hand 
ib 

Plea of auterfoits convid, and had 
his clergy, as good bar as be- 
fore 18 Eliz. ii. 390 
A convidion of apr er. and 
that be was a clerk, and ready 

to read, if court would have al- 
lowed a good bar to an appeal, 
tho* court had called him to 
judgment, but continued him 
on a curia adviſare vuli ib 
How prayer of clergy entred ib 
Where 


| ATL of the Principal Matters 


Where principals and acceſſaries be- 
fore ouſted of clergy in proper bur- 
glary, Vide BURGLARY. 

In æohat caſes, as verdid, & c, and 

under what circumſtances prin- 

cipal and acceſſaries before ouſt- 
ed in ſpecial or improper burgla- 
ries, or not. Vide ſubdiviſions 


under BURGLARY. 
Vide FELONIESBY STATUTE, 


&c. 
CLERK OF THE CROWN, As- 
5 SISE AND PEACE. 

To certify into B. R. names of 
perſons outlawed, attaint ; or 
convict ii. Page 36, 37 

Tho? clerks of efliſe enter reſpites 
and awards of execution only 
in a book of Agenda, yet re- 
gularly are ſuppoſed to be en- 
tred of record, and theſe me- 
morials are warrants for ſuch 
entries 370 


CLIPPING. Vide COIN. 
COIN. 


A diſſertation on the coin and 
coinage of England 188 to 210 


What ferling imports, what the 
ſtandard of it 188, 189, 203 
284 


Weight, allay, and intrinſic value 
of coin inter jura majeftatis191, 


192, 204 
Franchiſes of coinage antiently 
granted by the king 191, 192 


Where proclamation neceſſary to 
inhanſe or decry coin, c. 196 

| 197, 198 

Where neceſſary to make foreign 
coin current, and what evidence 
to prove it legitimate 197, 198, 
213, 310, 316, 327 

How impairment in weight and 
allay may happen 205 
Payment in numero, ad ſcalam, ad 
um, explained ib 


pen 
Dealbare firmam expounded 206 
Difference between ſo much nu- 


mero, and ſo much blanc 

| | Fage 206, 207, 20 
Exportation of bullion, gold and fl 
ver, not felony, but cauſe 
forfeiture 65410 65 
Counter feiting foreign coin legiti 
mate by proclamation, treaſo 
192, 210, 21 

Counterfeiting foreign money nc 
legitimate, not treaſon with 
25 E. 3. but miſpriſion of tr, 
ſon 21 
Whether counterfeiting farthing 
or halfpence be within 25 E.; 


WI 
What ſhall be ſaid the king'scoi I 
211, 21 c 
What evidence that it is ſuch 194 l 
197, 213, 1 1odi 
In what caſe the minters guilty « in 
treaſon 21 E 
Not compaſſing, but atual cou Tw 
terfeiting, treaſon 21 th 

Yet if many conſpire and or 
cCounterfeit, treaſon in all, In 
Receiver not a principal in th cc 
Treaſon __ Wbe 
Uttering counterfeit money pu lo 
ſuant to agreement precedent WW But 
the fac, treaſon 21 tre 
One knowing counterfeiter, af How 
uttering the falſe money aft ed 
the fact without ſuch agreeme fin 
is guaſi a receiver of him Knoy 
Barely uttering falſe money kno! ad 
ingly is only a cheat, and » lot 
miſpriſion; bur to know cou tre 
terfeiter and conceal it, n tri 
prifion 214» 373) 3 Coun 
Knowledge of the fa&, and be trig 
concealment, miſpriſion 01 " 
2 | 

Counter feiting the lamps bare 
(ell — a0, not treaſon lapor 
Counter feiting coin, without ul. Ire 
ing, treaſon 216, 2 tre: 
Tho” in another metal, and vi Mie 
a different impreſſion to elo — 
the law, treaſon IRS 
Clipping, waſhing, or 1mpar > 


oreign coin — by g 
clamation, treaſon by 5 


but no corruption of blood, or 
loſs of dower Page 215 
Whether clipping, Sc. king's 
coin be treaſon within 25 E. 3. 
material as to judgment. ib 
How the law ſtood with reſpect to 
clipping, waſhing, c. from 
25 E. 3. 215 to 222 
Falffying, impairing, ſcaling, or 
lightning 
reign coin legitimate, treaſon 
by 18 Els. but without corrup- 
tion of blood, or loſs of dower 
218, 219 

What evidence neceſſary on 5 & 
18 Elis. againſt impairing and 
clipping foreign coin to prove it 
legitimate 213 
lndictment for clipping or impair- 
ing, Fc. muſt purſue 5 & 18 


Two witneſſes not neceſſary, ei- 


A 297, 2 
riß coin of baſer allay, tho king's 
coin, not current here 221, 222 
Whether counterfeiting it be trea- 
ſon within 25 E. z. 211 
but clipping, c. 2 coin here, 
treaſon 221, 222, 
How counterfeiters of coin puniſh- 
ed before 25 E. 3. and how 
lnce 222 to 225 
Knowingly importing falſe mone 
ad inſtar the king's coin, wit 
intent to merchandize or pay, 
treaſon ; by what intent to = 


Counterteiting out of the realm 
able by ſtatute in B. R. or 
before ſpecial commiſſioners ; 
but otherwiſe at comman law 

| . 225 
laporting counterfeit coin from 
lreland, or the Ie of Man, not 


,2 treaſon 225, 226, 317 
Antient ſtatutes againſt importing 
falſe mon 226 227 


This offenſe never ſettled to be 
reaſon before 25 E. 3. which 
makes only the apporters and 


Counterſeiting forei 


king's coin, or fo- 


Eliz. and how conclude 220 


ther on trial or indictment 221, 
98 


tried 225, 228, 229, 317 


1 


contained in tie Two Pars: 
their aiders, traitors, but not 


receivers at ſecond hand P. 227 
Knowingly importing falſe money 
ad inſlar foreign legitimate coin, 
tr by i 2 P. & M. 227, 

| 228 

coin not 
current here, a ſubſtantive miſ- 


priſion of treaſon by 14 Els. 


228, 376 


COMMAND. Vide PRINCIPAL 


AND ACCESSARY. 
COMMISSION. 


Juſtices of gaol delivery fit one 
day, and forget to adjourn their 
commiſſion, or clerk to enter 
it, and a felony beirig done 
next day, they proceed in ſeſ- 
fions, and take indictment, and 
give judgment of death, it is 


mendable 498, 499. it. 156* 
Where neceſſary to enter adjourn- 


ment or not; ſeſſion relates to 


firſt day, and no longer ; re- 
cords entered as of firſt day 499. 
ii. 24, 261 

Where proceedings of judges in 
capitals, without ſtrict extent of 


their commiſſions, or where de- 


termined, is a great miſpriſion 
498, 499 


King dies after commiſſions of 


aol-delivery. iſſued, they ſub- 

| till notice 
By what 
aol-delivery determined ib 

Of the different kinds of ſpecial 
commiſſions of oyer and ter miner 

* ii. 10 to 22 
Commiſſion pro hac vice may con- 


tinue their ſeſſion from day to 


day by adjournment ii. 24 
Super ſedeas ſuſpends power of com- 
miſſions, but procedendo reyives 
it. li. 25 
Where a ſpecial .new commiſſion 
determines a former general 


commiſſion pro tanto ii. 20, 25 
4.0 Where 


erroneous, and record not a- 


499- Ii. 24, 25 
means commiſſion of . 


e 
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A TABLE of the Principal Matters 


RD, | here a general and ſpecial com- 


miſſion are dated ſame day, both 
ſtand ii Page 26 
A commiſſion of one nature ſuper- 
ſedes not commiſſion of 

i 
All affociations are commiſſions 
n. 40 
Former commiſſions were deter- 
mined by new ones at common 
law >... v.02, 208 
In which cafe record and priſoner 
were removed in B. R. who 
proceeded where juſtices left 
off . 
By 11 H. 6. proceedings before 
juſtices of peace, not diſconti- 
nued by new commiſſion ii. 405 
Nor before juſtices of gaot-delivery, 
and oyer and terminer by 1. E. 6. 


ii. 405 


Vide ADMIRALTY, COURT, 


GAOL-DELIVERY, JUS- 

TIC OF ASSISE, JUSTICE 

OF PEACE, KING's BENCH, 
OYER AND TERMINER. 


COMMITMENT. 


One bailed or committed not to 
be difcharged till convict or ac- 
quitted, or delivered by procla- 
mation | 58 


Mittimus ground of felony in A 8 


of breach of priſon ib 
Ought to be in writing under 
ſeal, unleſs by court of record; 
if not, what the effect 583, 584. 


11. 122 
It muſt expreſs the cauſe, and if 
felony, the /pecres ib 


Tho cauſe not inſerted; gaoler in 


falſe impriſonment may aver 
that it was for felony 584, 585, 


ii. 123 
Ought to be td the common gaol 


of the county; but if offenſe 


committed, and party taken 
within a franchiſe, then to gaol 


_ there by ſtatute 585. 1i- 123 
If it exprefs larceny above value 
or manſlaughter, tho in fact on- 


ly petit larceny, or ſe de 
4 ; eſcape, felony : 7 by 
Sufficient, if -it be generally 0 
felony 509, 610 
Antiently more committed vit 
out mittimus than with it 61 
Mittimus not of ſo antient date 
_ Juſtices of peace. | 
Tho no caufe expreſt, ſuffice” © 
that gaoler or priſoner hat 
proper notice of offenſe, 
make voluntary eſcape 
breach of priſon felony 619. 


U 
In chancery, if order be madek 
commitment, till party ent 
into bond, tc, warden of fe 
may thereby juſtify impriſ 
ment. ll, 1 
Proper to mention name of juli 
and his authority in begin. 
of mittimus, tho not alwayst 
ceſſar i. 
It muſt have a certain date oft 
year and day, and an apt e 
cluſion ii. 122,1 
Thoſe things are regular, «i 
cauſe, fuſtice committing, da 
apt conclufion, yet warrant 1 
void, that hath not all theſec 
cumſtances 584, 585, 609. . 8 
l 


If conclufion be till further or to 
by juſtice, it binds not up bat 0 
of other juſtices, qusad bai a 
or SY priſoner 

Sometimes juſtices ſend bail 
priſoners, not having their! 
ready, to ſome private pri 
as new priſon, Qc. till they 
find bail ; but this diſliked SE 

the judges ü 

If priſoner bailable, ＋ 
to demand, but priſoner tog gr 
der it, otherwiſe juſtice 0 
commit him 


Vide ARREST, BREACH ( 
PRISON, ESCAPE, JUST 
OF PEACE, 


COMPUTATION, 


the year, day, and waft P. 360 
the year and day wherein to 
bring appeal - 187 


CONCEALMENT. 


jr concealments by grand in- 
queſt, Vide JURY. 


Vide MISPRISION. 
* SÞ\0ITION. Vide FORFE1- 
* TURE. 
A CONFESSION. 


rt not to record confeflion of 
mant under twenty-one, but 
10 put him to plead not guilty, 
r inquire by inqueſt of office 
f the fact 24 
untary confeſſion of treaſon be- 
ore a privy counſellor, or juſ- 
Ke of peace, ' ſufficient to ſatiſ- 
686 E. 6. not neceſſary to 
e in court . 
lmple confeſſion is a convic- 
on; but court, if crime ouſted 
f clergy, uſually adviſe party 
0 — ii. 225 
it de but an extrajudicial con- 
eſhon, tho it be in court, as 
there priſoner freely tells the 
it, and demands opinion of 
durt, whether it be felony, tho 
appear to be felony, court 
ll not record his confeſſion, 
ut admit him to plead to fe- 


ay not guilty li. 225, 226 


AND ACCESSARY. 
TABLE. Vide ARREST, 


'EACE-OFFICER, HOMI- 
4 or, MURDER AND MAN 
NTABLE AND MARSHAL. 


Ker ordinarii of - caſes within 
aua law; their juriſdiction 


nt eſcape 
What a proper conviction thereo 


NENT. Vide PRINCIPAL 


USTICE OF PEACE, - 


contained in the Two PARTS. 


Where it is murder to execute an- 
other by martial law in time of 


a peace Page 499, 500 


Neither ſoldiers, nor mariners on 


land or at fea, in actual ſer- 


vice, to be capitally proceeded © 


againſt by martial law in time 
of peace „ 
Leger maritime differ from martial. 
aw ; by thoſe admiral had ju- 
riſdiction in capital offenſes 
committed on the ſea ib 


CONSTRUCTION. 
For conſtruction of grants. Vide 
GRANTS. WON 


For conſtrucbion of flatutes. Vide 
STATUTES IN GENERAL. 


CONVICTION. 


| Where ſecond offenſe ſubject to 


ſeverer puniſhment than former, 
there muſt be a previous con- 
viction of former 324 
Where forging a deed after for- 
mer conviction, is felony. by 

5 Elix. it muſt be conviction by 
judgment 384, 682 to 687 
Preſentment by grand inqueſt not 
ſufficient conviẽtion of a negli- 


ib 


Vide PLEAS, VERDICT. 
CORONER. 


| Whether inquiſition before him of 


flight be tra vetſable 363, 414, 
415. ij, 63, 64, 301 

Where his inqueſt, as to flight, 
ſhall be taken for the king, be- 
fore that of a petit jury 363. 
ii. 63, 154, 301 

Such inqueſts only gzafe inqueſts 
of office 363. li. 63, 154, 301 
Has power to inquire of acceſſa- 


ries before, but not aſter 363. 


: 416. ii. 63, 5 

Two in a county, whether outlaw- 
ry to be given by one or both; 

e 2 | one 
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one may take inquiſition ſuper Where either coroner of eoun 


di ſum corporis Page 417. ii. 56 
We + villic . Oe. AA 
out faying de quatuor willatis 
proxime adjacen”, according to 
ſtatute inquiſition good; ſta- 
tute only directory; coroner to 
iſſue precept to conſtable io 
ſummon jury, twelve at leaſt 
44816. f. 59. 152* 
By ſtatute to return inquiſitions 
taken by him to next gaol- deli- 
very, or B. R. 418. ii. 58 
Where one is killed per infortuni- 
um, but not by man, what he 
is to inquire o 418, 419 
One drowned in a pit, he may 
© charge townſhip to ſtop it, and 
enter it in his rolls; and if not 
done before next gaol-delivery ; 
townſhip amerced - 422. ii. 62 
If he on notice refuſe to enquire 
of one come to a violent death, 
how and before whom puniſh- 
able n e 
—_ to 5 25 of death of one 
dying in gaol 432. ii. 57, 157 
Ou * hear * & borh 
ides 415. ii: 60 
Where coroner ordered to inquire 
de novo ſuper viſum cor poris 41 5 
725 e 
Where a writ of melius inquirendum 
| ſhall, or not be granted 415, 
416. it. 59, 60, 8 
In homicide by neceſſity, the mat- 
ter may be ſpecially prefented, 
either by grand or coroner's in- 
queſt, and thereupon party pre- 
tently diſcharged, without be- 
ing put to plead; but he may 
be indicted again, if matter of 
former inditment falſe ; contra, 
where indictment ſimply of mur- 
der or manſlaughter 491, 492 
Whether inquiſition ſuper wiſum 
corporis, — one felo de fe, 
be traverſable 414, 415. 
li. 9 154 
It body cannot be ſeen, death in- 
quiſible before juſtices of oyer 
and ter miner, or peace 414. 


* 


May alſo make out warrants k 


or admiral may take inquiſii 
in great rivers li. Page if 
Stroke in one county, death j 
another, juſtices, or coroner; 
county where party died, ſul 
inquire and proceed, as if ſtrgk 
in ſame county 426, p21 
* 7 ii 5 


B. R. is ſovereign coroner 
England 5 
Coroners, may attach manſkye 
by their warrants after ing 
ſition, finding them guilty 
1. 10 


taking perſons, that neither un 
or can be preſented before tha 
as perſons preſent and not g 
ty ; and alſo burglars and rol 
bers, tho' they cannot take 
inquiſition touching them 
If it be found ſuper viſum or 
' ris, that the felon fled, 
was killed in the flight, 1 
preſentment, tho? after pan 
death, is concluſive as to | 
feiture for the flight b. 16 
11 H. 4. of the return of inqu 
extends to coroners inquell 
queſt to be peobi & kya 
Inqueſt to be | galet 
—— and of the proper cout 
ty 11, 1 
Where two coroners in a coun 
in ininiſterial acts return to 
by both. 11, 16 
Juſtices of oyer and terminer, ot 
peace cannot aſſign a coral 
as juſtices of gaol-deliver) u 
i 


Coroner may take indictmen 
ſe defendeudo ll 

Three kinds of coroners, and 
they are ih 

Mayor of London by charter c 
ner thereof 


Biſhop of Ely hath power to me" 
them in the %, . * 
By ſtatute power of eleQing cg ©" 
ners rmed to counties, en 

a ſaying to king and other * cou 


bins t eg . 

b may grant c s within 

1 * precinQs ; and lords of 

ner franchiſes, having power to no- 

u rate them by charter, may 
fill do it without election 


; | li. 54 

10 iniralty and verge by King's 

er grants have power of granting, 
or having coroners 1 


death of man, or other articles 
belonging to coroner, ariſing on 
the high ſea, inquiſitions have 
. 10% been uſually taken by coroners 
appointed by king, or his admi- 
nl, and coroners of county have 
vo juriſdiction ib 
miſitions taken before coroner 
d of admiral are returned before 
commiſſioners on 28 H. 8. and 
mquiſition before coroner of 
county are returned before com- 
niſioners of gaol- delivery for 
the county n. 54 
am ger of the verge, or of ' king's 


0 (oy houſe, by whom nominated, his 
i. 108 power ; coroner of county by 
quell tüte to join in inquiſition of 
wel bath of a man, what caſe ex- 


16 cepted li. 54, 
| ut he cannot take 3 
vithout coroner of verge; but 
i. % boch offices united in one, in- 
dun quiition taken before him is 
good; and if court remove, he 
i, ¶ may proceed on that inquiſition, 
, or OF #5 coroner of county. it. 5 
what caſe coroner of houſhold 
ſhall take inquiſition without co- 
Toner of county by a jury of the 
houſhold ; the return and pro- 
ceedings on theſe inquiſitions re- 
plated by ſtatute ib 
teral coroners of counties, how 
and where eligible, and how to 
ſworn ib 
ow to be qualified ib 
tier office not determined by 
 ling's demiſe ib 
King elected by ſreeholders of 
county, if they be inſufficient, 


Their 


un WW who ought to make ſuch coro-. 


whole county ſhall anſwer _ 
| ii Page 55, 36 
Some counties have more, ſome 
fewer ; by ſtatute each county 
of Wales two, and Chefter mo 
u. 50 
If there be above two in a county, 
and a writ is directed coronato- 
ribus, tho” one dies, whilſt plu- 
ral number remains, a return 
by the coroners is good; but 
if only one ſurvive, he cannot 
execute and return it till ano- 
ther made 5 ib 
But if two coroners in a county, 
or more, one may execute t 
writ, as in caſe of an exigent ; 
but the return muſt be in the 
name of coronatores ii. 56 
Coroners amoveable for cauſe, and 
new ones may be choſen by 
writ, tho' cauſe not traverſable; 
yet if falſe, they may have a 
ſuper ſedeas to the new writ ib 
wer of proceeding to trial 
or judgment in pleas of the 
_— ws execution —_ out- 
awry, taken awa 
CB : of 56, 66 
Of what they yct retain a juriſdic- 
tion ii 57 
Regularly have no power to take 
inquiſitions, but de ſubito mor- 
tuis, and ſome ſpecial 1 
; MOSS 7 
If one die of hunger, and vill — 
ry him before coroner ſent for, 
it ſhall be amerced; contra, if 
of a fever or apoplexy ib 
If vill leaves a body, that died of 
a violent death, above ground 
unburied, it ſhall be amerced: 
ſuch amercements may be ſet 
on preſentment of grand in- 
queſt, or coroner ib 
If priſoner die in Aing's bench pri- 
ſon, clerk of the crown, who 
is coroner of that court, is to 
view the body ii. 58 
Coroner muſt take inquiſition in 
perſon, or elſe it is void ib 
What inquiſiuon to contain ib 
| If 
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what he ought to do in ſuch 
caſe, cannot take inquiſition o- 
therwiſe than /uper wiſum cor- 

2 ' ti. Page 58, 66 

If he take inquiſition without view 


of the body, he may take ſe- 


cond inquiſition upon view of 
it; ſecond good, _ void 
| | ii. 58, 

But if firſt be taken on nan 2 
cond is void . 39 
In default of coroner, who may 
inquire of a felo de ſe, or other 

- ſudden death; juſtices of peace, 
or yer and ter miner may inquire 
thereof, and ſo may B. R, but 
then that preſented is traverſ- 
able "5 3 ib 
If conſtables make not a return 
of coroner's precept, or jurors 
appear not, conſtables or jurors 
in default, by whom amerced 
ib 

Jurors not challengeable by _— 
i 


party | 
11 H. 4. extends to thoſe inquife- 


tions; and if a juror be out- 
lawed, tho” but of treſpaſs, this 
a good plea to coroner's inqueſt 


- of murder ii. 60 
Of what matters jury charged to 
inquire ' ii. 60, 61 


If one be killed by another, and it 
be certainly known that he killed 


him, it hath been held, that 


jury muſt hear evidence on 
for the 4ing, and jury mu 
find it murder, tho! juſtifiable or 
excuſable homicide ; but this 
raQtice neither warranted b 
aw nor reaſon. * i 
His inqueſt rather for his infor- 


mation of the truth of the fact, 


than for an accuſation ii. 64 

' priſoner may be arraigned on 
coroner's inqueſt finding it mur 
der or manſlaughter, yet bill of 
murder may ,- preſerred to 
grand inqueſt, and thereon he 
may be arraigned and tried, tho” 
Ccoroner's inqueſt comes up only 
to manſlaughter, &c. ib 


4 TasIZef the Principal Matters 
If body buried before he come, 


Ancient practice hath been for 
' ronet's inqueſt to find the ny 
ter, as way judge it ii Pap 

Difference of penning 1 2? þ 

M. of examinations taken 


juſtices of peace and cory 


Whole evidence to be rety 
with inquiſition 
Several kinds of ſudden, yiol 
deaths i. 
If inqueſt find he died ex v6 
tione Dei, or per infortuniy 
what only to be done 
In no caſe coroner ſets any fine 
amercement, but only preſe 
it to next gaol-delivery, whi 
impoſe it £ 
If inqueſt find one fel de ſe, wi 
they are further to find andi 


the 
Firſt finder of body to be be (er 
over to next gaol-delivery | 0d} 
62, 6888””" 
If party ſlain and felon not knowl" 
inqueſt to find according 
what the antient manner of ul”! 
quiry * 1 
IF felon known, and inquiſtaſ 4 
found him guilty, what we 15 
the proceedings . 
One found guilty by coroner's I 
queſt, or that be fled, they 4 
to inquire of his goeds ant 
chattles ; and antiently corone 
was preſently to ſeiſe and inn" 
ventory the goods, and deli * 
them to willata ; bow far alter 1 
ed by 1 R. 3. * q 
3 my 5 0 r 
fou ilty by inqueſt. to ft 
riff, whe is to ſcad then ofif** 
gaol by ſtatute i. 008? 
If any preſent found not gulli "N 
what duty of coroner oe 
If parties found 2 be . 
pals or acceſſaries before be m% be 
to be found, he _ antient! 1 
have proceeded to have outla 
ed them ü. 6 i 
That practice altered by ftatult; 


juſtices of gaol-delivery ure " 
proceed againſt offenders, = 


gol; if not, then to certify in- 
quifition in B. R. and thence 
roceſs of outlawry is to iſſue on 
that inquiſition ii. Page 64 
ſtatute coroner to take exami- 
nations againſt principals and 
xcceſſaries before, and put them 
in writing, and bind over wit- 
ineſſes to next gaol delivery, and 
then to return their examina- 
tions, Tecognizances and inqui- 
tions | ib 
e indicted on coroner's inqueſt 
» found not guilty, — jury to 
inquire who killed the deceaſed, 
which ſerves as indictment a- 
inſt him; and if they cannot 
tell, they commonly give in 
ſome fictitious name ü. 65 
there be an inquiſition of mur- 
dr or manſlaughter, and alſo 
nditment of fame offenſe, and 
party is arraigned and acquitted 
qu indictment; neceſſary to quaſh 
mquiſition, or arraign party up- 
Mit, who is to plead auterfoits 


my be outlawed onrecord m_ 
0 185 1 
t if both of ſame nature, and 
for lame offenſe, and be good, 
de may be tried on both at _ 
I 
ere coroner is to have a fee, or 
not | ib 


eſcape 11. 62, 65 
ith no power to take inquiſition 


of a man and the incidents, ex- 


cept in Northumberland ii. y 
dere he may take appeals of o- 


r matters ii. 66 
caſes not felony, what formerly 
: might have ris 

3 
uke confeſſion of one that 
heaks priſon, and on his record 
pany to be hanged id 


contained in the Two PARTS. 


Whether he may outlaw defendant 


equit, or not guilty, and fo be 
acquit on that alſo z otherwiſe he 


ith power to take inquiſition of 


of any other felony than death 


Had power to attach one that had 
cangerouſly wounded another, 
and not only on appeal of may- 
bem, but ex officio ii. Page 66 

What appeals coroner may. take ; 
they muſt be of facts within his 
county ii. 67 

—_— to be by bill in proper per- 

on; and before coroner and ſhe- 
riff ib 

Yet coroner principal judge, and 
certiorari may be to him alone, 
or to him and ſheriff ; but not 
to ſheriff alone, neither for ap- 
peals nor outlawries, unleſs in 
London ii. 67 

What coroner may da upon an ap- 
peal | ib 
in appeal | ib 

When appeal ſued before coroner 
and ſheriff for determination it 
muſt be removed into B. R, ib 

Has power to take accuſation of 
approver ib 

He may on appeal by approver 
take his appeal againſt any one 
for any felony or treaſon in any 
county ii. 67, 68 

If appeal in ſame county, coroner 
may make a precept to ſheriff to 

take appellee ii. 68 

But if he be only coroner of a 
franchiſe, whether he may make 
precept to ſheriff to attach 1 

| I 

Cannot make precept to bailiff of 
the franchiſe, becauſe he cannot 
execute proceſs within his fran- 

chiſe, but by ſheriff's mandate 
| ib 

How that is to be remedied ib 

If appeal be of felony out of the 
county, it muſt be removed to 
juſtices of gaol-delivery, and 
they may make proceſs into any 
county to take appellee i 

Vide AMERCEMENTS. AR- 
RAIGNMENT, FELO DE SE. 
FORFEITURE. 

CORPO- 
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CORPORATION. 


For forfeiture by corporations. 
. Vide FORFEITURE. 


Vide FRANCHISE, 


- CORRUPTION AND RESTI- 
TUTION OF BLOOD. 


Corruption of blood effe of judg- 
ment in high, petit treaſon, or 
felony, except ſaved by ſtatute 

Fage 354 

Several ways of ſaving it 703 

Tho” there be a clauſe to fave it, 

Ling to have forfeiture of lands 

during felon's life, and his goods; 

no eſcheat to the lord, where 
inheritance ſaved to the heir, 
it virtually makes heir inheri - 


table, and wife dowable 703 
| ; 704 
One attaint of piracy on 28 H. 8. 


no corruption of blood, unleſs 
indictment formed, as of a rob; 
— 4 at common law, and how 
to be for that purpoſe 354. 
35 8 ii. 18 

If one be attaint by courle of civil 
law before admiral for treaſon or 
felony on the ſea, or conſtable 
and marſhal for treaſon, c. 
beyond ſea, it works no cor- 
ruption of blood 355. ui. 18 
But attainder of treaſon or felony 
done on the ſea, on 28 H. 8. by 


jury, as well as attainder of 
foreign treaſon on 25 H. 8. cor- 


rupts the blood 355. ii. 17, 
| 18 

By Wejtm, 2. de donis conditiona- 
libus, tenant in tail attaint of 
felony or treaſon, there is no 
corruption of blood -as to the 
iſſue, ſave for their benefit 356 
Son of donee in tail, attaint of 
treaſon in vita partis dies leay- 
ing iſſue, eſtate ſhall deſcend 
to grand-child ; contra of a fee- 
ſimple ib 


In all caſes but entails, att 
of treaſon or felony com 


blood upward and downyny h 
| . 

Father and two ſons; e bat 1 
taint dies improles in vin gl: 
tris, younger ſhall inherit; qu 
tra, if elder ſurvive the u et 
except elder an alien nee WM co 

fe 

One hath two ſons, and the cor 
attaint, elder purchaſeth, cu 
dies fine prole in life, or er 
death of father, his attai the 
hinders not deſcent from bu ber 
to brother but 

Same law, if father was fri: c; 
taint, and then had two him 

trea 

Two brothers 3 elder is at join 
and hath iſſue, and dies in (ent 
22 z younger dies im Ye m 

is lands in fee ſhall not ce tea 
to his nephew ther 

So if ſon of party attaint pu eat 
land, and die without ifly ron 
ſhall not deſcend to his ul term 

not | 

Judgment of peine fort & dur: i ner 
rupts not the blood ii. 

Tho” a pardon reſtores not 
yet as to iſſues born aſter, it 
reſtitution bo ar 

But reſtitution in its true e conc 
can only be by parliament here 

Such a&s conſtrued liberally count 

Tho' it be to reſtore B. e 
heir to A. it reſtores allo 
lineal and collateral heirs OUN 

Vide FORFEITURE, FELO 
BY STATUTE, STATLU 
IN GENERAL. UN. 

| | SEAL 
COVERTURE. PRIV 

A fene covert indicted of a en 
meanor may be fined and Al. 
ſoned 

But in aſſiſe, if ſhe vouch a rec! 
and fail at the day, ſhe ſbal 
be impriſoned ſbere 2 

Coca und h 


ommand of huſband exempts not 
wife in treaſon, murder or man- 


laughter Page 45, 47, 434» 

| 516 
hat if he commit larceny or bur- 
glary with him, ſhe is to be ac- 
quitted 45, 516 
let coercion is only preſumed till 
contrary appears | ib 


committed by huſband, not ex- 
cuſed | 3 8 

er aſſent to his treaſon makes 
them both principals ib 
here he may be acceſſary to her, 
but not ſhe to him ib 
te cannot be acceſſary after with 
dim to a felony,” nor commit 
treaſon by receiving a traitor 
jointly with him, unleſs ſhe con- 
lent to the treaſon 47, 48 
e may be guilty of miſpriſion of 
treaſon to a ſtranger ; but whe- 
ther concealing her huſband's 
reaſon be miſpriſion 48 


term, he kills himſelf, ſhe ſhall 
not hold it againſt King or almo- 
ner 


413, 414 
COUNCIL. 


do antiently were the king's legal 
council . 421 
dere psiſoners allowed to have 
council. 


MENT. 


allo 
OUNTERFEITING COIN. 
15 Vide COIN. 


VUNTERFEITING GREAT 
Al., PRIVY SIGNET AND 
PRIVY SEAL. Vide SEAL. 


INTERFEITING SIGN MA- 
CAL. Vide SIGN MANUAL, 


re 
hall COUNTT. 

ſbere amerced in default of vill 
002 ind hundred 448, 603 


&uh in another, by ſtatute juſ- 


ife acceſſary 1 to a murder 


nn and feme joint leſſees of a 


Vide ARRAIGN- 


tere ſtroke in one county, and 


14 contained in the Two PaRrTs. 


tices or coroner of county, where 
party died, ſhall inquire and 


proceed Page 427. fi. 163 
Appeal may be brought in either 
county | 163 


Goods ſtolen in one county, and 
carried into another, party in- 
dictable for larceny in foreign 
county, but not of robbery 

| h 507. ii. 163 

Iatire felony done in two counties 
diſpuniſhable, yet miſpriſion 
thereof puniſhable in either 
| 651, 652, 653 

Eſſential, that felony or treaſon 
be tried in proper county, ex- 
cept otherwiſe provided for by 
ſtatute 158. ii. 163 

33 H. 8. of trial and treaſon and 

murder in a foreign county, re- 
pealed as to the former, but in 
force as to the latter 283. ii. 22. 

163, 164 

Whether apy of felon, after 
attainder in ſame county, makes 
an acceſlary ſans notice 323, 622 


By ſtatute acceſſary indictable and 


triable in county, where ac- 
ceſſary 427, 623. ii. 163 
Ad making a felony, and order- 
ing trial where party taken, 
without negatiye words, party 
may be indicted where offence 
done 694. 695, 705 
Makin 


partly out; where trial to be 
706 

By 35 H. 8. foreign treaſon, miſ- 
priſions and concealments there- 
of, triable in B. R. by a jury 
of county, where court fits, or 
before ſuch commiſſioners, and 
in ſuch ſhire as K. ſhall appoint, 
by a jury of ſuch ſhire 283. 4 
104 


Peer of Ireland tiied here by a 


Middleſex jury for a treaſon 
there 155 
By 28 H. 8. treaſons, felonies, 
murders and confederacies com- 
mitted on the ſec, or in a place 

f where 


a new felony of oftenſe, 
conſiſting partly in the realm, 


A TaBLt of the Principal Matters 


where admiral hath juriſdiction, 
triable where king ſhall order 

| Page 282. ii. 16, 17 
Certain as for trials of treaſons 
and miſpriſions thereof (com- 
mitted in Wales) in the next 
Engliſh county, and where king 
ſhould appoint, repealed 282 
hat crimes committed in Wales 
juſtices of peace and gaol- deli- 


very in Engliſh counties adja- 


cent have cognizance of 157. 
ii. 38 

Where ſpecial commiſfioners of oyer 
and terminer may be limited to 
particular rivers extending into 
ſeveral counties; but then every 
county muſt have a particular 
ſeſſion pro tanto ii. 21 
Where indictment taken before 
juſtices of gyer and terminer in 
proper- county, may be deter- 


mined, by ſpecial commiſſion in 


« foreign county; but jury muſt 
be of proper county ii. 21, 22, 


27 
Where offender may be executed 


in a foreign county C0065 - 


In what county offender againſt 8 
H. 6. making avoiding records 
felony, ſhall be tried 652 

Offender againſt 3 H. . in taking 
away in one county, and mar- 
rying in another, where indict- 


able 660 


If a mortal ſtroke had [before 2 C. 
2. ] been given at ſea, and party 
died in body of county, neither 
admiral nor common law had 
juriſdition 426. ii. 19 to 21, 

162 

Treaſous by 37 Elis. by prieſts, 
Sc. coming into England, and 
telony for receiving them, in- 

dictable and triable where of- 
tender taken ii. 164 

So is felony by ſtatute for taking a 
ſecond huſband or wife, the Feſt 
living ib 

If one, by reaſon of tenure of 
lands in com. B. be bound to re- 


E a bridge in com. C. he mi 
indicted in com. C. ii. P. 16 
Foreign pleas by ſtatute triable 
a jury of ſame county, whe 
party indicted, except in trey 
ſon li. 239, 26 
Where ſtroke in one county, and 
death in another, indi&meni i 
be where death was ii. 20 
Where admiral hath }uriſdifi, 
infra corpus com. Vide ADM 
_ RALTY. | 
For arreſts in proper or foreign cn 
ties. Vide ARREST. 


COUNTY PALATINE. 
Felony or treaſon committed | 
Durham, removeable in B. R 
by certiorari; but on pleadin 
not guilty remandable 15| 
They of Durham claim exemptic 
from being ſworn out of pre 
cinQ of that county palatine | 
Of treaſons and felonies in Tink, 
and Hexamfbire 
By ſeveral acts outlawries of tra 
ſon, c. in Lancaſbire, cauſe 
not a diſability of the paruss 
but are repealed by 33 H. 6 
2% 
How indiQors in . Lancaſhire u 
be qualified, where indiQtmen 
ſuppoſes party inhabiting ou 
of it, or where indiQment | 
taken out of it againſt perſon 
. reſiding there 286. 11. 151 
All powers in _ palatines at 
franchiſes for making juſtices 
aſſiſe, gaol delivery, or peact 
reſumed by 27 H. 8. 286. 1 
38, 211, 21 
Under what ſeals the commiffo 
now paſs 280 
Proceſſes to be in king's name, ui 
der whole tefte | 
Indiments to conclude contra 
cem regis | 3 
All proceſs of outlawry, attainder 
Cc. in county palatines, 90 
of ſame effect, and induce v0 


forfeitures, as if offenſe wn” 


tried and determined in any 
other Engliſh county Page 286 
da ſerfeitures of treaſon not 
touched by 27 H. 8. ib 
oftices ſitting within exempt fran- 
chiſes or counties palatine, now 
a lings courts and his juſtices 
nt if ii. 38 
rtiorari iſſuing out of B. R. to 
de obeyed by juſtices fitting in 
Durham, or within cinque ports 

it. 38, 211, 212 
They ſhall hold their ſeſſion wwith- 
in ſuch liberties and not elſe- 
where ib 
one within ſuch liberties com- 
pellable to appear out of ſame 
before other juſtices ib 
here ſuch franchiſes were anti- 
ently granted to abbots, there 
s a ſpecial commiſſion of gaol- 
delivery for that franchiſe ib 
e elnction of ting within fran- 
chiſe extends not to commiſſion 
of oyer and ter miner ii. 38, 39 
i bis reſumption extends not to 

, cities and boroughs ii. 39 
mee FRANCHISE, CERTIO- 

RARI. 


e I COURT. 

neo 4ubiis rather to incline to ac- 
quittal than convition 200, 509 
t bound to take notice at an- 
other /eſrons that a man is at- 
taint 545 
ught not to be tranſported with 
es oY "cinouſneſs of offenſe 87, 636 
4c the court before lord high 
leward for trial of peers ii. 7 
aply treated by lord Coke ib 
poſition on 33 H. 8. for trial of 
reaſons and felonies within king's 
palace before ſteward of houſe- 
bold, and on ſubſequent ads de- 
nating from it ii. 8, 9 
' commiſſions of ayer and terni- 
ur for the verge, the extent and 
manner of trial of felonies within 
ame ii. 10, 11 
u only proceed on indictments 
ken before them ſelyes, and not 
a cotoner's inqueſts, and there- 


contained in the Two ParrTs. 


fore have in ſame commiſſion 
one of gaol-delivery ii. Page 11 
Where ſuch commiſſion determin- 
ed by general commiſſion of Mer 
and terminer in ſame county with 
notice, and where this ſpecial 
commiſſion determines the gene- 
ral pro tanto of county, as with- 
in verge ib 
Commiſhons for verge diſuſed 
| ü. 11, 12 
If penalty be recoverable in any of 
ing's courts of record, act ex- 
tends only to the four ſuperior 
courts 1,29 
Where the words, 0 wager of 
law, eſſoin, protection, &c. ſhall 
. be allowed, tie up juriſdiction to 
courts, that can allow protec- 
tion, fc. ii. 30 
Where penalty made recoverable 


by original writ, it is reſtrained . 


to ſuperior courts, tho? many 
contrary inſtances ib 
Where one attaint is brought into 
another court, execution not to 
be awarded againſt him, till 
demanded what he can ſay a- 


gainſt it 3 


By 3 H. 7. imagining and conſpi- 
ring to kill the king, or any of 
his council is made telony ; who 
the only judges, and by whom 
preſentment and trial you 0 

3 

All courts, having judicial power 

by common law or ſtatute, have 


power to grant warrants for ar- 


reſting felons, but ſuch as are 

| ſimply miniſteriai, and have no 
juriſdiction as conſtables, can- 
not iſſue warrants li. 105 
Cuſtom of the court of B. R. part 
of the law of the land ib 


Vide ADMIRALTY, CERTIO- 
RARI, COMMISSION, GAOL- 
DELIVERY, JUSTICES OF 
ASSISE, OF PEACE, KING'S 
BENCH, OYER AND TER- 
MINER. | 
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A Tanit of the Principal Matters 


DAY AND NIGHT. 
AY and Night defined 
Crepuſculum i 8 - 
. DEER. 
Where it is lawful to ſhoot them 


| 40 
DEMISE OF THE KING. Vide 
' COMMISSION, KING. 


DEMURRER. Vide PLEAS. 
DEODAND 
Deſcribed ; how applied 419 


Not forfeit till death found ; can- 
not be claimed by preſcription, 
ib 


and why ib 
On death by miſadventure, what 
inqueſt to inquire of ib 


Villata, chargeable with proceſs 
for deodands or value, tho' not 
delivered to them | ib 

Sword, fc. of a firanger forfeit ib 

Diſtinction between deodand. mo- 

dentia ad mortem & guieſcentia 

| 420, 421 

What moveable things ſhall be 

deodandt, or not ib 

What things not moveable 422 

Where there ſhall be deodand, 
where party ſlain is within age 
of diſcretion, or not ib 


Where a ſhip, Cc. ſhall be a deo- 


dand, or not | 422, 423, 424 
DISCONTINUANCE. 


Indictment not diſcontinued by 
' king's death, tho? in ſome caſes 
proceſs be | ii; 189, 209 
Where priſoner hath pleaded not 
' guilty, and then makes default, 
whereon exigent is awarded, 
firſt ifſue is ditcontinued ii. 224, 
— 45 


DOMUS MANSIONALIS. Vide 
BURGLARY. 


DOWER. Vide FORFEITURE. 


DRUNKENNESS. 


Where it excuſeth or not Pay 
DURESS. Vide NECESSITY, 


ENGLESHERY 
Esens 


Fage 447 e el 
in ct 
ERROR. a0let 
tor 
Erronious judgment in treu il 
Ziven by one that had auth. 
60 was at common law re˖ und. 
ible by writ of error com 
By 29 Els. ſecures all former a 
tainders, where party execue is 
from ſuch reverſal, but med pret 
not with other attainders te r 
Neither doth 33 H. 8. take 2 
writs of error on attainder Ms un 
. treaſon exct 
26 H. 8. & 5 C6 E. 6. take 
way from one outlawed in ee (+ 
ſon reverſal of outlawry, bun 
cauſe party out of the real 
but extends not to other oH bec 
ſes wr Fo 
Miſnomer in civil action not en 7 | 
11. 1" is fc 
But outlawry of one indifted ui; 
out addition, or by a falſe oy pac] 
erronious By 
Writ of error, a ſuperſedeas to! 
iſſuing execution from delten, 
of writ till day of return pu; one 
but if plaintiff proceed no! Wl "ily 
removal of record, execui bel 
ſhall be granted for his «i 
| 11, 21 "i 
Where auterfoits acquit allign1 | 
' for error, as well as ple vet 
2 ii. 221, 243 d 
One outlawed, on alledging ©" cl 
in law or ſact to ſatisfaCto! Wh tec 
B. R. ſhall have a reſpite! i dai 
ecution to purchaſe writ , cur 
ror, and be remitted to mam 
in mean time 1. (A 
Amicus curiæ may inform B. A. 1 
0 


any error in the outlaw!) 


Vide OUTLAWRY., 


ESCAPE. 


ve mortally wounded, offender 
in cuſtody of conſtable, who 
ſuffers him to eſcape before 
death of party, no felony in 
conſtable, tho? he dies within the 
fer Page 427, 591 
je eſcaping is ſuppoſed always 
in cuſtody 581 
zoler voluntarily ſuffering a trai- 
tor to eſcape, treaſon 234 
al eſcape by gaoler, no felo- 
op, if nittimus not in writing 
under ſeal ; but contra, where 
commitment by court of record 
A 333, 504 
is it felony, except cauſe ex- 
preſſed in mittimus, or offenſe 
de notified to gaoler 578, 584, 
595» 596, 610 

n unapt concluſion of mittimus 
excuſeth not gaoler from felony 


be 595 
ee ſeveral ſorts of eſcape 590 
WFcluotary eſcape define 590, 

591 


becomes ſame crime, as party 
was committed for, viz. trea- 
ſon or felony ib 
sfelony, tho party be not con- 
vt or attaint, but till then 
gacler ſhall not be arraigned, 
hy he may be indicted 591, 

598. li. 254 
tony committed, conſtable takes 
one on ſuſpicion, and volunta- 
ny lets him go at large, it is 
felony, tho* party not indiQed 


$92 
io" officer after arreſt be aſſured 
of party's innocence, he may 


dot ſafely diſcharge him, but 
ng him before a juſtice ib 
1 ge diſcharges him at his peril, if 
lony committed, and party 
of guilty | ib 


convict of petit larceny ſuffered 
o elcape, no felony ib 
le ſame law of eſcape of one 


lonicide ſe defendendo ih 


committed for, or convict of 


contained in the Two Parts. 


But if commitment or indiament 
be for manſlaughter, tho' in 
truth but /e r yet 
prima facie eſcape indictable as 
felony, tho' in eventu otherwiſe 

Page 592 

One indicted of murder is pardon- 
ed or acquitted within the year, 
but left in gaol till year elapſed 
on 3 H. 7. and within year gaol- 
er ſuffer him to eſcape, it is fe- 
lony prima facie, for poſlibi- 
lity of appeal; but if not 
brought within the year, or 
party be acquitted thereon, 
gaoler to be acquitted 593 

Eſcape before clergy allowed, fe- 
lony ; but party retaken, and 
clergy had, felony purged ib 

Clergy had, and priſoner conti- 
nued for further correction b 
18 Eliz, eſcape fineable i 


If 4. commit a felony before B. 


who neither takes him, nor at- 
tempts it, not felony in B. 


| 594 
If A. commit a felony, and FA 
knowing it. receive him, and 


then ſuffer him to depart, no- 


eſcape by B. 1 8 
Gaoler refuſing to receive a ſelon 
from conſtable, conſtable lets 
him go, it is an eſcape - ib 
Private man, on. delivering felon 
to conſtable or vill, is dif 
ed; ſo are conſtable and vill 
on delivering him over to 
ſheriff, or his gaoler 594, 495 
Cuſtody of felon belongs to old 
ſheriff üll turned over by in- 
denture ib 
A private man knowing B. to 
bave committed a felony arreſts 
him, and wilfully ſuffers him to 
eſcape, ſelony; or a felony be- 
ing dpne, he arreſts B. on ſuſ- 
picion, and then lets him eſ- 
cape, felony in eventu 595 
If mittimus contain no cauſe, gao- 
ler not bound to receive felon 


A private 


charg- 


ib 


Conſta 
to eſcape from the ſtocks, felo- 


— 


A TaBLE of the Princ ipal Matters 


A private man carrying felon to 
the common gaol, acquaints 


one by word only that it is 


or felony, gaoler chargeable on 
eſcape Page 596 
bie wilfully ſuffering felon 


n i 
Prifoecr reſcued, gaoler diſpuniſh- 
able | ib 
Where in caſe of fire, enemies or 
rebels eſcape by gaoler, 4s ex- 
cuſable ib 
Admitting bail, where it ought 
not, where a negligent eſcape, 
where wilful 595, 597 
If gaoler voluntarily licence felon 
to wander out and return, if he 
return before a gaoler indicted, 
it is a miſdeameanor ; but whe- 
ther a voluntary eſcape 597 
Sheriff finable for wilful or ne- 
gligent eſcape by his gaoler 
597, 598 
But not for eſcapes by gaolers in 
particular franchiſes , theſe con- 
cern themſelves and their lords 


only 598 
Officer permitting eſcape, quaf 
acceſlary ib 


If principal be found not guilty, 
or guilty of a ſact not capital, 
or be only convict and not at- 
taint, and hath his clergy, gao- 
ler ſnall be diſcharged of felony, 
but fined 598, 599, ii. 254 

Voluntary eſcape within clergy, 
tho” principal felony not 599 

Eſcape makes but one felony, tho 
principal offender indidted of 
ſeveral | ib 

But if two be indiQed of one felo- 
ny, and eſcape, gaoler indiQted 
ſeverally for both ib 

If oftenſe, for which party was 
committed, appear not by mat- 
ter of record, neceſſary a felo- 
ny be done, or elſe eſcape no 
teleny ; but contra, where it 
appears by a record ib 

It ut appear by record, how in- 
diament to be, and how, if 
otherwiſe ib 


Preſentable in a leet, but t 


Calling record of priſoners 6 
as in B. R. ſufficient to cory; 
of a negligent eſcape, but 
voluntary, except gaoler nf 

age 599, 60 

By whom country to be amerc 
for an eſcape 50 

Diviſion of negligent eſcapes 

Negligent eſcape finable, what! 
meaſure of the fine 600 


602, 0 

What ſhall be ſaid a neglig 
eſcape # 
If priſoner break gaol, it is an 
gligent eſcape 
Where lawful to fetter priſone 


If private man arreſt a felon, » 
eſcapes by force, without 
default, he is excuſed 

Officer bringing priſoner to gu 
priſoner reſcueth himſelf, ht 
far officer excuſed 601, 6 

If felon in carrying to executi 


be reſcued, ſheriff puniſhat 


Gaoler may take priſoner ſe 

rage after, tho? out of his vie 

ut that excuſeth not neglige 
eſcape 

Having once loſt view, it 1s 
eſcape, tho” taken after ; but 
gaoler take him on freſh pu 
ſuit, and hath till the pie 
no eſcape. 

Gaoler fined for negligent eſca 
may retake felon, but fine 1 
diſcharged - 8 

What a proper conviction of a 
gligent eſcape 00 

Sometimes coroner's roll 

Preſentment by grand inquelt i 
ſufficient, becauſe officer fnat 


cannot ſet a common fine ot 
mercement ; but it may de tt 
moved in B. R. where ane! 
ment may be ſet _- 
Executors fined for negligent 


cape in their teftator 8 
; Eſcapiv 


capium, and the franchiſe to be 
quit thereof, explained | 
Page 604 
noner hath power to take an 
nquiſition o eſcape ii. 62, 6 
private Man diſcharge one ſuſ- 
pelled, whom he hath arreſted, 
vithout bringing him to juſtice 
or conſtable, it is an eſcape 
11. 81 
lon not once in the hands of 
the oficer that hath warrant to 
reſt, no eſcape ; but yet it 
may de an eſcape in townſhip, 
ir which they ſhall be amerced 


ii. 93 
e AMERCEMENT, BREAK- 
ING PRISON, EVIDENCE, 
INDICTMENT, RESCUE. 


ESTOPPEL. 


dere defendant is indicted, and 
leads to indiQment by a wrong 
ume, that eſtoppel ſhall avail 
benff or officer, that doth exe- 
tion | I. 175 
In a civil adtion, if defendant 
pear by wrong name, ſheriff 
falſe impriſonment ſhall have 
e advantage ib 


EVIDENCE. 


coin proved current 196, 
197, 204, 212, 213 
7 foreign coin proved legiti- 
ate 197, 198, 213, 310, 316 
ation how io be proved 229 
re by 1& 2 P. Ef M. Infor- 
ons taken before juſtices of 
ce may be read in evidence 
unſt a priſoner 305, 306, 

586. ii. 284, 285 
lber, if informant was bound 
1, and appear not, they may 


wer juſtices of peace of a fo- 
© county may tranſmit ſuch 
"mnons before juſtices of 
delivery of proper county 

305, 306, ii. 285 


read 305 : 


contained in the TWO PARTS. 


As to examination of priſoner, it 
muſt be teſtified, 12 it was 
without menace or undue ter- 
ror ii Page 285 

Depoſitions taken in a cauſe of di- 
vorce, offered to prove force on 
indictment for forcible marriage, 
rejected, and why 306. ii. 285 

Hear-ſay no evidence, but from 
offender himſelf ib 

In murder A. indicted, as having 
given the mortal ſtroke, B. and 
C. as preſent and aſſiſting, if 
proved that B. gave the mortal 
ſtroke, and A. and C. were pre- 
ſent and aſſiſting, it maintains 
indictment, and all ouſted of 
clergy ; but contra, on indiQ- 
ment on 1 Fac. of ſtabbing ; 
for he, that gave the ſtroke, 
ſhall have his clergy on ſuch 

indictment 437, 463. ii. 185, 

292, 0 

Whence evidence of ma — — 

ariſe to conſtitute murder 451, 
455 

Where malice in law maintains 

indictment of murder 460. 
ii. 292 

What circumſtances are evidence 
of a folonious intent on indict- 
ment of larceny 508, 50g 

Thieves come to rob 4: and force 
him by menace of death to go 
and fetch them money, which 
he doth, it maintains a general 
indictment of robbery 532, 


In indictment of robbery wiolenter 
muſt be both alledged and 
proved 534 

What evidence to maintain indict- 
ment for a felonious eſcape, breach 
of priſon, or reſcue 599 

Ravither, having kept the woman 
as a concubine before the ſup- 
poſed rape, evidence of aſſent 

628, 629 

What concomitant circumſtances 

neceſſary evidence of a rape 
633 to 636 
On 
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5 A Tait of the Principal Matters 


On indictment of /econd for to 
make it lon, record of fir 
conviction E nt muſt be 
proved 1 Page 686 

If alledged, that party was killed 
with a ſword, and proved that 
he was killed with another wea- 

n, inditment maintained ; 
— contra, if by another kind 
of death, as ſtrangling, Tc. 
| ii. 18 

Whether an information taken ia 
treaſon can be read in evidence 
on indictment of treaſon 

ii. 286 


By 21 Jac. mother of baſtard child 


concealing its death, ſhall ſuffer 
as in murder, unleſs ſhe prove 
by one witneſs, that child was 
born dead ii. 288 
Indictment need not alledge, but 
it muſt be proved on evidence 
that ſhe concealed it, if advan- 
tage be taken of this ſtatute 
ii. 289 
If no concealment proved, left to 
jury to inquite by circumſtances, 
whether ſhe murdered it or not; 
but it doth not put her under 
an abſolute neceſtity of proving 
it born alive by one witneſs ; ſo 
evidence ſtands but as at com- 
mon law ib 
If on view of child it be teſtified 
by one witneſs from probable 
circumſtances, that child was 
not come to its debitum partus 


tempus, this is proof by one wit- 


neſs, that child was born dead, 
ſo as to leave it to the jury, as 
upon a common law evidence, 
whether ſhe was guilty of death 
or not; what ſuch circumſtan- 
ces are ib 
In ſome caſes preſumptive evi- 
dences go far to prove party 
guilty, but better five guilty 
perſons eſcape unpuniſhed, than 
one innocent man die ib 
Cautious againſt convicting on 
doubtful evidence, with inſtan- 
ces of innocent perſons having 


Not fit to con vict any nw 


Nor to convict any one of my 


Variance between indiQment 


If evidence in caſe of murder 


And the ſame law with reſped 


If A. and B. be indicted a p 


One indicted on 1 Fac. 4 


If one be indiQed of petit ii 


ſuffered thereby _ 
$09. 11. 28g, 


ſtealin ods cujuſdan i 
— — — — 
an account how he cane 
them, unleſs due proof m 
that a felony was commited 
thoſe goods ll, 2 


or 3 unleſs | 
proved to done, or h 
found dead 


evidence in county material, 


not in vill f I 


fer from indictment in ſpecie 
tis, it doth not maintain ind 
ment; as if indictment be 
killing by poiſon, and evide 
be of killing by ſtabbing; 
contra, if indictment v9 
ſpecies of the poiſon, ot ind 
ment be for killing wil 
ſword, and evidence be of 
ling with a ſtaff or gun; ef 
tual word in both percuſit 


acceſſaries to ſuch princy 
| 


cipal, and C. as acceſlary « 
to both, A. and B. are con 
or only 4. is convid, and 
the evidence againſt C. it 
pears he was only acceſſa 
A. it maintains indictment 


ſtabbing, if it appears on 
dence, that perſon killed f 
firſt; yet good evidence to 
vic party indicted of manlla 
ter 


for killing his Maſter, ibe 
were not ſuch, he may befe 
guilty of murder, and tho 
ox malatia precogitati, be. 
be found guilty of manſ 
ter, and not guilty as to the 
tit treaſon 


one be indicted of ed, ut and 
quod ſelonice Of burg ariter ce- 
it bona, c. he may be ac- 
quit of the burglary, and found 
gullty of ſimple felony, if evi- 
dence riſeth no higher 
g ii. Page 293 
one be indicted for murder ex 
malitia præcogitata, evidence 
proving killing on a ſudden” 
falling out, is good to find him 
evilty of manſlaughter ib 
hat evidence the jury ſhall have 
out with them or pot. Vide 
JURY. | 

& INDICTMENT, VERDICT, 
WITNESS. 


YAMINATION. Vide CON- 
FESSION, EVIDENCE, JUS- 
TICE OF PEACE. 


ECUTION AND REPRIEVE. 


here one attaint is brought into 
another court, or reprieved to 
another ſeſſions, execution -not 
tobe awarded, till firſt demand- 
ed, what he can ſay againſt it 

308 
recution of drawing to be on a 
burdle 382 


„ entſy without any thing under 
ſe | ib 
or ranger of his own head executes 


a criminal, murder 501 
recution muſt purſue judgment, 
otherwiſe murder 501. li 411 
bo are the ordinary miniſters in 
execution of malefactors 501 

ii. 410 
bat warrant iſſued _ ord 
big) fteward for execution of a 
peer 501. ii. 409 
d many commiſſioners of Mer 
ind terminer formerly ſigned 
Varrant, where they gave ſen- 
tence ib 
wing a calendar with ſheriff, 
the only warrant now ii. 409 
9 warrant under ſeal of juſtices 
of gaol-delivery for execution, 


contained in the Two PARTS. 


Page 501 


but only a calendar 
: ü. 409 
What warrant for execution was 
antiently iſſued, or awarded by 
them "8-409 
J. Rolle would never ſubſcribe 
alendar, but after judgment 
ommand ſheriff in court to 
do execution, and for not doing 

it fined a ſheriff 200ol. 
501. ii. 31, 410 

A priſoner removed in B. R. by 
habeas corpus, or taken on in- 
dictment of felony in Middle- 
ſex is committed to the marſhal, 
arraigned and adjudged to die; 
court may ſend him to Newgate, 
and command ſheriff to do exe- 
cution 502 
But if remitted to the marſhal, 
(as regularly he ought) then 
marſhal is proper officer, and 
may execute party in Middle- 
ſex, wherever offenſe commit- 
ted; and court may ore tenus, 
or by order command ſheriff to 
aſſiſt 464. 502.1. 5 
How entry to be for marſhal to do 
execution 464, 502. ii. 409, 

| 411 

They that give judgment may a- 
ward. execution ii. 406 
Therefore B. R. on removal of 
riſoner and record, may give 
judgment, and award execution 
11. 406, 407 

B. R. never gives judgment a- 
gainſt any, not in cuſtodia ma- 
reſcalli ib 
How warrant for execution to 
lieutenant of the tower to be 
ii. 410 

Sheriffs of London and Middleſex 
to be aſliſting ib 
If party revive after being cut 
cown he muſt be hanged again 
li. 412 

Judge hath power to reprieve, be- 
fore or after judgment, infant 
convict of capital offenſe in or- 
der to king's pardon 19 


Of 
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Of Reprieves ex arbitrio regis ; 
how the king may command a 
reprieve Þ Page 2 ll. 412 

Ex arbitrio j udicis; judge may re- 

rieve one attaint of treaſon be- 
ore him, but ought to be cau- 
tious in doing it ib 


After he hath granted it, ma 


command execution after ſeſ- 
ſion and adjournment of com- 
miſſion 368. 11. 412, 413 
Reaſons for a reprieve ii. 412 
Of reprieves that are quaſi de jure, 
or neceſſitate legis ii. 368, 413 
In reſpect of pregnancy; duty of 
judge, before he finiſhes his ſeſ- 
ſions to demand of every woman 
attaint of treaſon or felony, 


what ſhe has to ſay againſt en- 


ecution | ib 
What incidents to a plea of preg- 
nancy in retardationem execu- 
tionis ib 
Enſeinture with quick child being 
found, execution to be reſpited 
till another ſeſſions, but no ſtay 
of execution, except woman with 
quick child 368, 369 
If ſhe once hath had benefit of 
this reprieve, and be delivered, 
and afterwards be with quick 
child again, ſhe ſhall not have 
a further reſpite 369 
If jury of women find her quick, 
whereas ſhe was not at all with 
child, if next ſeſſions happen, 
fo as to render it impoſſible, 
that ſhe could be with child, 
but muſt be delivered meſne be- 
tween former ſeſſions and this, 
ſhe ſhall be executed, otherwiſe 
not | ib 
Such juries prone to favour the 
women i. 41 
If ſhe were not quick with chi 
when ſuch verdict given, nay, 
tho* not then with child at all 
but became quick before ſecond 
ſeſſions, ſhe thall have a ſecond 
reprieve in favorem prolis 
But gaoler puniſhable in the latter 
caſe ll. 413 


I 


When the fetus ſhall be ſaid tg} 
_ quick Page ii. 4 
In all caſes of reprieves for p 
nancy, judge to make 2 10 
demand, what priſoner has i 
ſay againſt execution; after 
livery ſhe muſt be brought 
the bar again for that purpoſ 
which muſt be at the followig 


ſeſſions 369, 370. ii. f 


| [ 

Reprieves ought to be matter 
record, and tho? ſhe be delivers 
before next ſeſſions, ſheriff x 
to make execution ii. 4 
Nor ought judge to give ſuch d 
rection | 
If meſne between judgment and 
ward of execution, offender by 
comes non compos, a jury ſh 
be ſworn to inquire ex off 
whether counterfeit or not 


What parts of execution for ie 
ſon may be abated by hin 
warrant under great or pri 
ſeal, Cc. 370. ii. yl 

If jury convict againſt or witho 
evidence, and againſt diredi 
of court, court may repri 
the convi&t before judgmer 
and certify the king for his p 

don | ii. 309, 3 

In what caſe priſoner not to ba 
execution awarded, till be 
demanded what he can (ay 

ainſt it ii. 407, 4 

Where one outlawed ſhall have 
reſpite of execution, till hec 
purchaſe a writ of error ii. 

Where clergy may be allowed» 
der gallows to one wronglu 
attaint, if judge come that 

| ü.; 

This may be done by judge 
B. R. as juſtices of peace; 
quere, whether by juſlice: 
over and terminer after de 
ſeſſion ended 

Vide JUDGMENTS. 


E XECUTOk 


contained in the 
EXECUTORS. 


erm for years not extinguiſhed 


d toh 


uw 

preꝗ by acceſſion to an executor, who 
* hath the fee, becauſe en autre 
has (OY e Page 250 
ter E ed for negligent eſcape in their 
ght teſtator 604 
urpoſ 

cx Nr. vide OUTLAWRY, 
u. 41 PROCESS. 


41 
tter « 
livers 


ALSIFYING ATTAINDERS. 
Here allience may not only 
falſify attainder, in point 
of time of treaſon or felony, 
but alſo offenſe itſelf 361 
bt concluded by confeſſion ot a- 
lienor ib 
uchaſer meſne between time of 
felony committed and attain- 
der by verdict cannot falſif 

in point of offenſe, but time i 


FALTY. Vide ALLEGIANCE. 

FEAR. Vide NECESSITY. 
FELO DE SE. 

uſt be of age of diſcretion, and 


compos mentis at time of giving 


the mortal ſtroke 411, 412 
tat ſhall be ſaid age of diſcre- 


k ol i. Vide INFANT, 

a or non compos mentis. Vide 
a I[DEOT. | 

— h inquiſition runs felonice 
* 411, 412 


enh muſt enſue within year and 
Gy after ſtroke 412 
natick killing himſelf in a fit of 
lunacy cannot be a felo de ſe; 
contre, during a lucid interval 

1,412 
© Wi! re muſt be an intent a 3 
mit the ſact 412 
tat ſhall be ſaid a voluntary 


lng 412, 413, 480, 481, 493 


\ 


Two PARTS. 


Villain gives himſelf a mortal 
ſtroke lord ſeizeth goods, king. 
ſhall have them Page 414 

He forfeits his goods and chattles, 
but not his lands, nor wife's 
dower ib 

Baron and feme joint leſſees of a 
term, he kills himſelf, ſhe ſhall 
not hold it againſt king or almo- 
ner 413, 114 

How the forfeiture ſhall reſate ib 

There muſt be an inquiſition to in- 
title the king; if the body can- 
not be ſeen, convition ſhall be 
before juſtices of Mer and ter- 
miner, or peace, and then tra- 
verſable; but if it can be ſeen, 
then before coroner ſuper viſum 
corporis,and whether traverſable 

414 to 418 

Where inquiſition ſuper viſum cor- 
poris quaſhed, and coroner or- 
dered to inquire de nowo 15 
Where party ſound to have died 
per infortunium, and ſuggeſted 
on part of king or almoner, that 
he was felo de ſe, writ of melius 
inguirendum, denied if granted, 
would have been void ib 

What default of coroner's inqui- 
ſition ſhall be ſupplied by this 
writ ib 

Proceſs may be made againſt thoſe 
who detain the goods in the in- 

quiſition 416 


I 
Vide CORONER, DEODAND, 


FELONY BY COMMON I.AW. 
Open reſiſtance of juſtices of oyer 
and terminer, felony 146 
Every felony includes miſpriſion, 
and offender may be indicted 
of the latter only 2, 708 


6 
Vide ARSON, BREACH Gr PRI- 


SON, BURGLARY, ESCAPE, 
FELO DE SE, HOMICIDE, 
LARCENY, MURDER AND 


MANSLAUGHTER, RES 
CUE, ROBBERY. 
g2 | FELONY 
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4 TABLE of the Principal Matters 


1 ELONY BY STATUTE. 


Weſim. 2. de uxore abducta ſiue 
rapta cum benis viri, makes it 
| felony Page 637 
Expoſition thereon 637 to 640 
Wife voluntarily going away with 
a ftranger, and taking huſband's 
goods, felony in neither ; but 
treſpaſs in the ſtranger 637 


Jadgment of death antiently given 


in a civil action brought on this 
act, but diſuſed 638 


If defendant conviQed in this ac- 


tion, it antiently ſeryed for in- 
dictment ni. 150% 
Articuli ſuper cartas make pur- 
veyors felons in certain caſes 


& 639, 640 


But purveyances now taken 2 
| o 


14E. 3. makes it felony in gao 
by 3 of KL to 
make one become , approver a- 
gainſt his will, clergy allowed 
FF 640, 641 
But extends not to a gaoler de facto 
| 641 
18 H. 6.makes exportation of wool 
and wwoolfells other than to the 


flaple of Calais or fireights of 


Morocco, felony ; clergy allow- 
ed; quere whether in force 

| 642, 653 

37 E. z. makes flealing falcons, 
Sc. felony, what proof requir- 
ed ; within clergy 42 

5 H. 4. c. 4. multiplication of gold 
and filver, clergy allowed. 644 
Cf. 5. ma icious cutting out 
tongue, or putting out eyes, clergy 
allowed 645 


H. 8. coining or bringing in gally- 
” balf /u 


ence, ſuſtins or dodkins ib 

2 H.6. Payment or receipt of blanks, 
clergy allowed; now diſuſed ib 

3 H. 6. Congregation of maſons to 
prevent flatutes of labourers, but 
aQs relating thereto repealed 


3 H. 7. Imagining and conſyir 
to han the Gin - or _ 


ib 


33 H. 6.Serwants after maſter; 4 
ceaſe, taking and ſpoiling | 
goods, clergy allowed Page 

Wherein extended beyond thele 
ter 

1 H. 7, Hunting with viz, 
reſcuing ſuch hunters; ex 
tion thereon 656 to 6g 


council, clergy allowed 
too 
Who a felon for conſpiring « 
death of any, and what gr 
perſons within this ad; v 
the only judges, by whom 
ſentment and trial, and whe 
trial to be | x 
1 E. 6. repealed al} new felon 
_ enacted tempore H. 8. C. 
repealed the ſame, and the ne 
created felonies tempore L. 
a 308, 309, 0 
But neither extended to piracy, 
any ad, which did not col 
tute a neo felony, but only 
reed proceedings in old ſe 
nies with reſpeQ to clergy, in 
Sc. - 308, 309, 664, 6 
A diviſion of ſtatutes of H. 
E. 6. conſtitutive of new ſe 
nies 90 
Which of theſe never after fei 
or re- enacted . 
Which repealed, but re-enad 
with or without alterations 
Some offenſes made felonies bei 
H. 8. but extended farther 
acts in his time, and then 
felonies ſtand, but additiot 


repealed by 1 E. 6. C! 


21 H. 8. Serwants l 

delivered to them; 27 H. 
ouſting clergy, being rep* 
by 1 . 6. clergy allowed [i 
far ouſted by 12 Ann.) * 


This a2, but not 27 H. 8. fe. 
ved by 5 Elis. K 


22 U 


T 


grwdike, clergy allowed Page 
2 P. & M. Egyptians a- 


broe fourteen remaining here a 
mnth, 5 Eliz, oults clergy 

670, 671 
H. 6. Soldiers retained, as 
preſcribed by the act, departing 
frm their captains without li- 
cence 671, 672 
E. 6. ad idem 674. 675 
poſition on the ſeveral ads 
making departure of ſoldiers, 
mariners and gunners ſans li- 
cence, felony 671 to 681 
mariner or gunner, who hath 


licence, hath clergy 678, 679 
here a ſoldier departing without 
licence ſhall have his clergy, or 
not 677 to 681 
diviſion of acts tempore Elix. 
making new felonies 681, 682 
Eliz, Sending ſheep beyond ſea 
after former convidion, clergy 
allowed 2 


Eli. Receiving, retaining, or 


1, 6 naintaining a popi ſb prieft know · 
1. SY ing; no clergy 336, 614, 
x ſe 615, 688 


wur; within clergy - ib 
poſition thereon ib 
b Lliz, cap. 1 A recuſant refu- 
ſing to abjure, or after abjura- 
tion to depart, without clergy 
3 
poſition on this act 688 10 


ncumſtances neceſſary to be al- 
(edged and proved 689, 690 
ap. 2. A popiſb recu- 
ſant refuſing to abjure, or after 
ration to depart ; without 
cler ; 
liz. 1 Fac. Dangerous rogue 
lariſßed, or adj udged to the gal- 
leg ' returning ſaus licence, with · 
clergy - | 691 
i branded rogue begging or wan- 


irring, ouſted of clergy, ib 


taken preſt, and departs ſans 


Kli. Imbezzling king's ar- 


contained in the Two PARTS. 
H. 8. 203 P. & M. Cutting 39 Elis. Wandering ſoldiers or 


mariners or idle per ſons wander- 
ing as ſuch ; felony in certain 
caſes, no clergy Page 691, 692 
1 Fac. cap. 1, WITCHCRAFT); 


no clergy 694, 5 


Cap. 4. Subjefs paſſing ſca 
to re Frei n prince, wil bout 
taking oath 4 
lowed a 
——Cap. 21. Of murder of ba- 
flard children, Vide EVI- 
DENCE, INDICTMENT. 
Cap. 26. Acknowledging fine, 
recovery, deed inrolled, ſtatute or 
recognizance, bail or judgment 
in name of another not privy to 
ſame ; clergy ouſted, but no 
corruption of blood or. loſs of 
dower ib 
Bail taken, but not filed, not within 
this ad [but ſince made felo- 


ny] 


refed; clergy al- 


ſore, but diſcontinued 695, 


Statutes, enacting felonies continued 


down from the time the author _ 


aurote till this time 697 to 

Vide BREAKING PRISON,BUG= 
GERY, BURGLARY, FORCE 
BLEMARRIAGE, FORGERY, 
POLYGAMY, RAPE, RE- 
CORD, STAT UT ES IN G- 
NERAL, &c, 


i FINE. 


All as ſpeaking of fines or ran- 


ſos at king's pleaſure, mean of 
king's Juſtices 
Preſentment of a negligent eſcape 
by grand inqueſt not ſufficient 
to convict officer, becauſe he 
muſt be fined ; but ſufficient 
for an amercement of a vill 
| 60 


3 
Where executors were fined for a 


negli zent eſcape in heir tea 


tor ; 


What the meaſure of a fine for a 


negligent eſcape ib 


ib 
Cap. 31. Going with . 


* Lis 


entry, but hath no right of entry 
without recovery of ſuch aQi- 
on; this right neither by com- 
mon law, nor 33 H. 8. is given 
io the king by Ns” of trea- 
ſoo; ſed gquære e 242 
17 tal of the gilt of H. 7 

reverſion in the crown, made a 
ſeollment in fee, and then was 
attaint of treaſon, and died, 
leaving iſſue; the feoffor againſt 
is own feoffment could not 
clim any right at time of the 
nant reaſon, yet there remained in 
lim a right of intail forfeited to 
he king; and King is in as of 
r oof reverſion; which is not ſub- 
| et to leaſes duly made by te- 
unt in tail before his attainder 
242, 243 
tant in tail general makes a 
ffment to the uſe of himſelf 


8. commits treaſon, and is at- 
int, and dies, leaving iſſue 
nberitable to the intail, then a 
pecial act is made, whereby he 


jghts; tenant in tail can have 
o right againſt his own feoff- 
ſent, but when eſtate returns 
o him, that is forfeited by the 
ainder ; and king ſhall hold 
is eſtate diſcharged of the right 
in mei 01d intail, and that ſhall ne- 


ent, Mer revive to the iſſue; retro- 
„ ed of king's title by attainder 
, but Wal! over reach and avoid the 
itled iter wrought in the iſſue be- 
ſes, re king's actual ſeiſin by the 


anger, or office thereon 243 
L makes a gift in tail, ſaving 
werlon to himſelf, attainder 
{treaſon of tenant in tail bar- 
rot his iſſue, becauſe of 3 

8. which derogates from 2 

. iy 8. 243, 244 
5&6. E. 5. being puiſne to 
wie as, makes lands of the 
Moe king in tail ſubjeQ to 
Mcitu'2 Ir treaſons 244 


cauunon law king not intitled 


ſee, and before 26 or 27 H. 


in fes to forfeit all eſtates and 


contained in the Two Pars. 


to a condition of re-entry in 
arty attaint; but in what caſes 
e is intitled to ſuch a condi- 
tion, or not, by 55 H. 8. 
| age 244 to 248 
Title to a condition ot re-entry 
deſcribed - 2 


Difference, where condition is tied 


up to the perſon, or not 244 
| 2 
At common law king by BF ON 
of treaſon not intitled to uſes 

or truſts --+ +4} 
Truſts differ not from uſes in ſub- 
ſtance . | 
Whether any other uſe but truſts 
at making of 33 H. 8. 248, 249 
Why truſts kept from being exe- 
cuted by 27 H. 8. 248 
Wherein held and uſed as differen 
from uſes 33 
Whether truſt of a freehold for- 
feited by attainder of treaſon 
|; 248, 249 
* made a leaſe for years to one 
or proviſion of wines for the 


| King in truſt for another, who 


was afterwards attainted of fe- 


lony, held king ſhould have the 


truſt 248 


So if one outlawed have a bond 


made to another in truſt, it ſhall 
be executed by information in 
exchequer or chancery ib 
By attainder of cefly que truſt in 
fee - ſimple, neither land nor 


truſt comes to the king or lord 


by eſcheat 24 
Eſcheat only ob defectum tenentis G 
Attainder of felony not within 33 
H. 8. | ib 
Difference between a term in groſs 
in truſt tor party attaint, and 
truſt of a term to attend inheri- 
tances, quad forfeiture for fe- 
lony | 250, 251 
King intitled to a term for years 
in groſs, not in point of e/cheat 
by his prerogative, but as hav- 
ing bona & catalla felonum ib 
At common law, king by attainder 
of treaſon, not intitle to any 
chaitles, 


248 


— 


- 


. 0 ATR oriegetige * 
— — Lon 


— — 


— OT TI 
3 
B 
* E 
4. — 13 7 
— — wp 


— — — — 
„ e 7 * 4 * — 2 — 
- — ; a3 FW Þ — A 2 — — 4 
Roe: — £2 WL 4. Wk... — 2 — < 
— wet Rr wy * - 0 4 a 2 a — 
— 5 8 2 — — 
> * by "» — 


— oe RS. 
— — 
* . — 


* 


„ 


. 


111 


— 7 0 
ret. 5, 9) rw I R > NS OED Bs * r +; 3 923 W 
r T. ² ͤ˙ X41... ] . ]ͤ . 2 to — — „ rf Dn s p 
N D re r gr — in - - q — - 5 TIDY * . 
a . 5 | n De as N 2 * 
” 


Wo ORE A" 
. 


- ew 
_—. 


On 3 * 


ä 2 — 4 * Mam 


i * 


19 
2 * vo 
. 


— — 
* * RT 
* 


: A'TABLE of the Principal Matters 


chattles, which party had en 
autre droit, as executor, c. or 
in right of a corporation aggre- 
gate | Page 251 
Baron poſſeſſed of a term in right 
of the feme forfeits it by attain- 
der of treaſon, &c. ib 
But as to lands of inheritance, 
whereof he is ſeized in her right, 
if he be attainted of treaſon, 
king bath the freehold _ 
the coverture i 
So if tenant for life be attainted 
of treaſon, king hath freehold 
during life of party attainted ; 
and ſo he had before 26 H. 8. 
by attainder of tenant in tail 
61, $53 
At common law, and now, in caſe 
of a corporation aggregate, no- 
thing was, or is forfeited by at- 
tainder of the head of the cor- 


poration 252, 


At common law, a ſole corporati- 
on, as abbot, Tc, by attainder 
of treaſon forfeited to the king 
the profits of their abbey, c. 
during their incumbency; but 
their ſucceſſors not bound b 
ſuch forfeiture ib 

But by 26 C 33 H. 8. theſe ſole 

corporations forfeited the inhe- 
ritance, and their ſucceſſors 
were bound by ſuch attainders 

ib 

But 5 6 E. 6. reſtores the right 

ol ſucceſſors 253 

By common law, all heredita- 
ments, whether. in tenure, or 
not, as rents, Cc, are forfeited 
ro the king by attainder of trea- 
ſon; but inheritances purely 
in privity, appropriate to the 

erlon, are not forfeited either 
y common law or ſtatute, as a 
founderſhip, c. <0 

At common law by huſband's at- 
tainder of treaſon or felony, 
wife loſt her dower; but contra 
by 1 E. 6. ib 

By 5 & 6 E. 6. huſband attaint of 


treaſon, wife ſhall loſe } 
dower; and it ſtands & 9 
| fave in treaſons made in 
cular as, where doweris f 
ed, as, „. Page! 
Tho' theſe are called royal 
cheats, the king hath theſek 
feitures in jure coronæ, of whe 
ſoever the lands be immedi 
ly held 
A manor is held of the kin, 
of his honour of D. and ma 
eſcheats for felony of tenant 
is now parcel of the hona 
and if king grant it out uy 
enerally, it ſhall be heldof 
\ honour ; but if it eſche 
treaſon, it 'is no parcel of 
honour; and if granted out 
nerally, it ſhall be held in 
pite 
Where land comes to the cu 
by attainder of treaſon, 
meſne tenures of common 
ſons are extinct; but if 
grant it out, he is de jure u 
vive the former tenure, een 
which petition of right les nen 
If tenant in tail of the piſtol 
king, the reverſion in the 
wats a leaſe for years, andi 
is attaint of treaſon, the 
ſhall avoid that leaſe, bo 
nant in tail have iſſue lit 
20 if he after ſuch leaſe 
argained and fold, or lev 
fine to the king, the king it 
be bound by ſuch leaſe, u 
as there is iſſue 
At common law divers lord 
by ſpecial grant, or in rg} 
their counties palatine, 
eſcheats of the lands held 
in their franchiſes of pe 
attaint of treaſon, and ( 
inſtances thereof 254, 255 
In what treaſons or not the) 
have ſuch ARR 
2 * 
26 H. 8. in force as to forte! 
for treaſons within 35 E. 


ere is a proviſo in 5 Els. 
whereby clipping is made trea- 
ſon, to ſave or confirm the rights 


uf perſons intitled to ſuch royal 

„cheats on attainders of trea- 

b within this a# Page 257 

ce xe clauſe in any other a of 

15 new treaſoen ib 
1 


, who bath jure regalia, ſhall 
not have forfeitures of tenant in 
uil for treaſoen ib 
il eſcheats by preſcriptian ex- 
id not to neœ treaſons, 256, 

6 at 160 gg 
the forfeiture of lands bes 


t 2 

do county palarine by attainder of 
beat WW reaſon out of a county palatine 
of e conver ſo + 2 
out WWiieatly, if one had been lain 
du open war againſt the king, 


the ting did de facto take à for- 


cure, and how, and! where 
on, aken 342 
00 in all other caſes, whether 
if of felony or treaſon, if party 


tied before attainder, or after 


ure, Wcooviction, and before judg- 
lies nent, there enſued neither at- 
it ander nor forfeiture of lands 
_ | "pr Ar Ap 
and ie traitor or felon reſcue bin 

the will not ſubmit to be arroit- 


bog, and on reſiſtance is lain, 
e in preſentment thereof he ſhall 
eale erſeit his goods and chattles; 
eue whether preſentment tra- 
e erſable; per aſcunt, he ſhall 
, as erfeit the iſſue of his lands for 


jear and a day 343, 363,489. 


ords ne to 492; 602 
righ arraigned for felony or trea- 
jc, , tho" he be acquited, yet if 
7 3 he fled, forfeits his 
0 | 2 An, A- 4 
fe ⸗ far in treaſon attainder 2 


puty's death ouſted! by. ſtatute 


» 344 
utaint of piracy 32 *.— 


2575 ers of gyer and terminer on 

ore N. 8. according to courſe of 

E. 4 WW enmon — — and 
HO 95 7 


contained in the Two Parry; 


goods; — enger. no cots 
ruption of blood 
IF huſband ſeiſed in Pets 
- hath iſſue by her, and then ſhe 
commits treaſon, and is attaint 
and dies, huſband ſhall be te- 
nant by courtely-; contra, if 
treaſon committed by her be- 
fore iſſue bad 59 
Tenant in tail is attaint of treaſon; 
- king on office ſound hath the 
frechold during life of tenã nt in 
enn ee 399" 9597/00 
Attainder of treaſon, or telony of 
a copy holder gives the king no 
forſeiture ; but it regularly be- 
longs to the lord, if not a con- 
trary cuſtom | 
By cuſtom of Kent lands of one at- 
taint of felony deſcend to the 
heir; contra of t rea ſon; but the 
lands of one attaint of felony 
by outlawry, or one abjuring, 
weichen d : adit de ont 
In petit treaſon and felony lands 
eſcheat 10 the lord; but king. 
- ſhall have diem, annum & waſ- 
22 lib 
How to be computedc̃ ib 


Tenant in tail, or for life; or huſ- 
band ſeiſed in right of his wife 


is attaint of felony; king ſhall 
have the year, * wat 
againſt wife, iſſue and rever- 

ſioner { 184845 b 
Forfeiture for treaſon or ſelony to 
avoid me ſne incumbrancesrelates 
to time of offenſe committed ib 
Two joint tenants in ſee; one is 
attaint of treaſon, and dies ; 
land ſurvives to the other, but 
ſubject to the title of forfeiture 
o Rn We Las Y 360, 361 
If one be outlawed on indictment 
of felony or treaſon, and pend- 
ing the proceſs alien he land, 


or lord ſhall have the 


et 
lang, which he held at time-of 
felony committed ; attainder by 


outlawry relates to day and year, 
in N Un vnn 200 
orig) 221 ; 15. Tis In 


5 : 
n 


A TABLE of the Printipal Matters 


In appeal of ſelony or murder by 
writ, if pending in party aliens, 
and then is outlawed beſore ap- 

earance, lord's eſcheat is loſt, 
— it relates only to the 
time of outlawry pronounced, 
the writ containing no certain 

time of offence committed 
| Page 361 

But contra, if defendant bad ap- 
peared, and plaintiff had de- 
clared on his writ, and defend- 
ant had been convict and at- 
taint; or if appeal had been by 


bill, and thereon party had 


been outlawed, tho' before ap- 
pearance, eſcheat had related to 
time of fact committed to avoid 
meine incumbrances 362 
Goods of perſons convictof treaſon 
or felony, or put in exigent for 
the ſame, or who fled, or ſtand 
mute, forſeit to the king ib 
To what times reſpectively theſe 
forfeitures'relate ib 


ib 
Alienation made [ of goods] bona 


- fide by felon, or traitor, or one 
that flies, me/ne between offenſe, 
or flight and conviction, or pre- 
ſentment of flight is good, and 
binds the king, if fraudulent, it 
is void by 13 Elis. 362, 367 
If a felon be killed in flight, and 
it be found by inquiſition, for- 
feitute of his goods relates to 
the flight * 354 
If party comes not in, his goods 
orfeit on award exigent: 365 
In murder, title of lord by eſcheat 
to avoid meſue incumbtances 
relates to ſtroke given 426, 591 
ü. 179 
In homicide per infortunium, party 
forfeits his goods, tho' inutled, 
_ de jure, to a pardon on 
courſe | 477, 478, 492 
Officer killing felon 10 8 
that reſiſts, torfeits nothing 
492. , 
If the killing 3 — 
to any ad of the perſon killing, 
but of the deceaſed, the former 


forfeits not his £90ds, quere 
: a 2, 
Where one killing — Ke 
own deſence forſeits his Zoo 
oy" 493 49 
Forfeiture for flight diſtind fro 
that for the felony 
In petit larceny party forfeits þ 
goods, and ſo if acquitted, 2 
it be found he fled G3 
In appeal of felony or robbery, 
appellant omit any of the $90 
fiolen in his appeal, they u 
forfeited ; and ſo in the caſeq 
a falſe appeal of robbery, whe 
appellee came to the goods 
bailment, or bnding 63 
If it be found ſuper wiſum corpur 
that felon fled, and was kille 
ia flight, this preſentment, tht 
after party's death, is c oncluſi 
as to the forteiture for ibe ſlig 


11. 15 

By judgment of eine fort & di 
party forſeits his goods; but 
is no attainder, nor gives a0 
. eſcheat, nor works corruption 
blood: 41th ii. z 
A convi@ within clergy. ſarſeiu: 
his goods, tho' he be burnt 
the hand: yet therefore become 
capable of purchaſing andre 
taining other goods ii. 30 


40 

On burning in the hand, he ough 
to be immmediately reſtored! 
— of his lands ii. 30 
Where allienes may falſify allai 
in point of offence, as well as tin 

or not. Vide FALSIFYING 


- — — 4 
or for feiture & felo de It, af 
22 relate. Vide DO. 


DAND, FELO DESE. 
Vide CORRUF/FION ANDR 
STITUTION:OF BLOOD. 


FORGERY. 
tion on 5 Eliz. making | 


telony. without clergy after io! 
mer conviction 683 to 65 


Formel 


mer conviction w_ 3 
by judgment ge 384, 082 
hagen 637 688, 686 


non within this a& after former 
conviction, felony 686 
convict of publiſhing a falſe 


its bl deed forges a deed, it is felon 
, within the act; ſo e conver ſo 
| I 
ery, w indictment for ſecond offenſe 
to be | ib 


hh evidence, record of firſt con- 
niction to be proved, yet the 

matter of it not to be re-exa- 

mined ib 

ſhere antedating a deed to avoid 
1 man's awn feoffment is for- 
ery; intent herein conſiderable 
| 683 

Nat a making forging, or aſſent- 
ng to a forgery 683 to 686 
ſeat after makes not a principal, 


dent, or concomitant 684 
kling a falſe cuſtomary, forgery 
ib 


ere inſerting a clauſe in a will 
vithout direction of deviſor is 
forgery, or not en 
erging ſurrenders, admittances, 
or court · rolls, within this a& 


1 
ging deed or will, purporting 
tleaſe,or rent charge for years 
Is within it; ſo is forging aſ- 
bznment of leaſe for years, but 
mt of lands in /reland ib 
here one publiſhes a deed, 
which he has been told to be 
falſe, is puniſhable within this 
5 3 
aging a will of goods within it 

| ib 
tat ſtatutes or recognizances 
within it, or not ib 
lies of aſſiſe, or oyer and ter mi- 
wr have expreſly cognizance of 
tenſes againſt this ac; it ex- 
| tends to B. R. but not to juſ- 
"IF 'ices of peace 686 


Menſe in any forgery 1 publica- 
er 


for what end it muſt be prece- 


/ 


contained in the Two PARTS. 


FRANCHISE. * - 
He, who hath franchiſes of infang- 


thief, gives judgment of de 
| 1 Ron not within his 
juriſdiction, it is cauſe of ſeiſure 
of liberty, but not murder 
Page 498 
Larceny cannot be committed of 
wihfore trove, or wreck till 
ſeized; tho' he that hath them 
in point of franchiſe, may have 
a ſpecial action againſt him 
that takes them 510 
Bailiff of franchiſe having a gaol 
and cuſtody of a felon is charge- 
able for his eſcape, and not the 
ſheriff 595 
Franchiſes to be quit de murdro 
latrocinio E eſcapiis explained 
60 
Bailiff of franchiſe cannot ende 
roceſs within his ftanchiſe, but 


- of peak mandate 8 

or franchiſes of coinage. Vide 

COIN. LY ANY 

Vide COUNTY PALATINE, 
FORFEITURE. 
 FRANK-PLEDGE. 


Formerly all under twelve ought 
to have been ia frank-pledge, 
ſave clergymen, noblemen and 
knights, and their families 

| ii. 74 

A moſt excellent conſlitution 

75 


ii. 
Vide AMERCEM ENTS. 


FRESH SUIT AND PURSUIT. 


Of reſtitution on appeals ou freſh 
* 539. 540, 541 

How freſh ſuit to be 2 el | 
540, 541 


FUGAM FECIT. Vide CORO- 
NER, FORFEITURE, IN- 
' QUEST OF OFFICE. 


h 2 GAOL, 


at | 


. 


| 


GAOL," GAOLER, 
SO NER 


Mpriſoning one ſo ſtrictly, that 
be dies, murder; therefore, 
where any one dies in gaol, co- 
roner to be fent for to enquire 
of his death _ Page 432 
Clerk of crown to view body of 
one dying in king's bench pri- 
ſon li. 58 
If mittimus be not in writing and 
ſealed, gaoler liable to falſe im- 
priſonment; but not, if party 
committed by a court of record 

| 583. 584 

Tf commitment expreſs no cauſe, 


gaoler in falſe impriſonment 


may aver that it was for felony 

| 584 

But he is not bound to receive 
felon on ſuch mittimus 595 
Commitment by a juſtiee ought to 


be to common gaol : but if of- 


fenſe committed, and party ta- 
ken within a franchiſe, then by 
ſtatute to gaol there 585 
1 | ll. 123 
Sometimes juſtices ſend priſoners, 
not having their bail ready, to 
ſome private 2 as New 
Priſon, c, till they can find 
bail; but this diſliked by the 
judges | ib 
Sherifts and gaolers bound to re- 
ceive felons whether committed 
by juſtices, or attached ex officio 
by conſtables or private men 


$85, 594 to 597 


By ſtatute gaols of counties re- 


joined to couſties 598 
Where gaolers may put priſoners 
in irons to prevent their eſcape 


| 601 
Felony in gaoler by dureſs of im- 
priſonment to make a man be- 


come approver againſt his will 


640, 641 
Tower, an exempt priſon from 
that of the ſheriff li. 420 
Charges of ſending criminals to 
| gaolby cemmon law to be borne 


ATL of the Principal Matters +» 
AND PRI- 


not, how levied ape 
Vide ARREST, BREACH ( 


Juſtices may aſſign a coroner 


How expounded by 33 H. ö. u 


By charter mayor of Landon oſ 
May proceed againſt priſoners, ( 


Juſtices ofpeace muſt ſend tothe 
The import of their - precept 1 
What to be done on return of pn 

ce i 
May 


May command ſheriff ore tenu t 


They may deliver by proclamati 


by vill, where taken; hy 
ſtatute by priſoner, if able. 
li. Pape 


PRI3ON, © COMMͤITMIx 


ESCAPE, RESCUE. delive 
| ke 
GAOL-DELIVERY, = 


N 8 taken 
Muſt ſend their records determal one 
into the exchequer ii, zi, Wl piſor 
The direction and tenor of Kol- 
commiſſions 8 i. ment 
By 8 R. 2. no man of law ſhil to m 


juſtice in his own county 


the county; this prohibiu 
uſually diſpenſed with by a1 
obflante 


quorum, and ſo in Norwich 


in gaol) on inquiſition befq 
coroner, or any other juſli 


their indictments, not der 
mined, whether of felonies, « 
treſpaſſes 


the ſheriff; in whoſe name, an 
under whoſe teſte it is to be 
Il. 32, 33, U 


pt u.; 

take indictment, try ut 
give judgment ſame day 
ll. 29, 


return a pannel ii. 


erſon impriſoned, where 
indictment preferred, or indis 
ment preferred, and ignerami 
found, which per aſcuns, cant 
be done by juſtice of ger u 
ter miner, or peace 
May originllay take indiQments( 
| felony of priſoners in el 


of their powers in their com- 
miſſion they may take inditment 
ti. Page 34 
aflices of er and terminer, gaol- 
tlivery, and of the peace may 
make up their records by all 
three of their powers; and if 
by any one commiſſion, it 
is ſufficient, and belt ſhall be 
aken for the king ib 
iſoner let to bail in law is in 
priſon, and therefore juſtices of 
gol-delivery may take indiQ- 
ment againſt him; but one let 
to mainpriſe, not in cuſtody 
11.35 
ey may deliver gaol of perſons 
committed for treaſon ib 
Nihers may de added, or their 
power contracted, by aſſociation, 
or fi non omnes Il. 23 
iblequent juſtices have power by 
ſtatute to give judgment on one 
reprieved after conviction 
ll. 35 
award execution on judgment 
reprieved after juſtices ib 
one be indicted and outlawed 
for felony before juſtice of 
ce, yet if he be 1n priſon, 
y common law juſtices of gaol- 
delivery may award execution 
on that outlawry ib 
ew juſtices by 1 E. 6. may pro- 
ceed in every behalf, as if the 
old commiſſions or commiſſioners 
had continued not altered 
ii. 55 405 
ilices may receive appeals by bill 
igainſt any one in gaol ib 


1 


and make proceſs againſt appel- 
kein a foreign county ii. 36 
derff is to deliver to them names 
of all perſons in gaol or W__ 
; 
In a2 limit ſpecially an offenſe 
o be heard and determined by 
Juſtices of peace; quere, whe- 
lter juſtices of gaol deliyery, or 
Yer and terminer may hear and 
(termine it db 


LY 


Vber 


lay aſſign coroner to an appeal, 


contained in the Two PARTS. | | 
ere felon is at large, by which But where act ſpeaks only of juſ · 


tices in the county, it may be 
tried either before juſtices of 
 oyer and terminer, or gaol- 
delivery ii. Page 36 
By ſtatute they have power to re- 
form pannel ore tenus, either of 
grand or petit jury ii. 36 
156, 265 
Clerks of the crown c. are to 
certify into B. R. names of all 
perſons outlawed, attaint, or 
conviR, and ſuch names ſhall be 
certified to juſtices of gaol-de- 
livery ü. 36, 37 
Juſtices of gaol delivery may ſend 
priſoners by habeas corpus to 
| theriff of another county, with a 
precept for him to receive them, 
vis, for a felony committed in 
that county, tho' it be out of 
their circuir li. 37 
Of neceſſity juſtices of gaol-delive- 
ry have in ſome caſes power out 
of the precinQs of their county 
or Circuit . ib 
Whether they can iſſue proceſs of 
outlawry ii. 37, 1 
A. and B. are indicted before juſ- 
tices of peace, and by 4 E. 3. 
indictment is delivered over to 
juſtices of gaol - delivery, A. ap- 
pears is tried and acquitted, 
B. appears not, the juſtices of 
peace cannot make out proceſs 
againſt B. becauſe record not 
before them; nor can juſtices of 
gaol delivery make out proceſs 
to outlawry returnable before 
the juſtices of peace li. 37 
Neither can they proceed to out- 
lawry before themſelves, as juſ- 
tices of oyer and ter miner, where 
indictment taken before juſtices 
of peace, but the intire record 
mult be removed into B. R. by 
certiorari, and from thence pro- 
ceſs oi outlawry iſſue ii. 37, 38 
By 26 H. 8. what crimes commit- 
ted in Wales, juſtices of peace 
and gaol-delivery in counties ad - 
jacent to Wales have power to 
hear and determine ii. 38 
| Repealed, 


A TavLt of the Principal Matters 
Repealed, as to treaſon, by r & bold, is determined by his det 


2 P. tf M. but in force as to Page e 
other felonies ii. Page 38 But grants of offices of a differ ett 
They are by ſtatute to hold their, kind, or of lands durant me 
ſeſſions, where county court held placito, are not determined ves 
but flatute only directive 239 out ſome ad or declaration H ett 
They may, after priſoner has the ſucceſſor | oa 
pleaded, take bis pannel from Forfeiture of goods for treu be 
- ſheriff without making any pre- fame as forfeiture for feli cha 
cept to him ii. 261 but a differente in grants then 
Where commiſſion ſpecial, they do 2 2 ont 
not ſend out à general precept A manor held of the king, as erte 
to the ſheriff to return juries his honour of D. eſcheats for . 
againſt they come ib lony of tenant, it is now par og 
New juſtices may award execution of the honour; but if it eſcheai vel 
on a party reprieved after judg- for treafon, it is no parcel oi vii 
ment | 405 the honour; and if granted o cou 
But not fit to give judgment, or generally, ſhall be held in c coo 
award execution on one re- 1 cz 
prieved by another judge, with- anſ; 
out knowing on what grounds HABEAS CORPLS. the 
the reprieve was ii. 406 Wis temporal judge mig ſhe 
Precepts, as wenire fac. Wc, by have taken notice in. 
them, need not be otherwiſe gently, whether a tenet was he juri 
than by award on the roll reſy or not, and ent olf or c 
„ 4 rug 410 return of dioceſan, have « = 
For jury-proceſs iſſued by fuftices' fiyered party impriſoned on ti 1 
off tir ger RIAL Writ . Fs, 407, 208 batt 
Powwbr of making juſtices of gaol- Cauſe neceſſary to be expreſſeii . 
delivery in counties palatine, and commitment; in order to bete nal 
franchiſes reſumed, Vide COUN- turned on habeas corpus 5 vii 
TY PALATINE It is qua a writ of right, or e 
Vide COMMISSION, COURT, to determine, whether imp 
USTICES OF ASSISE, JUS- ſonment good, or erroneougl i 
ICES OF PEACE, KING'S l \ Kin 
BENCH, OYER AND TER- Where jaſtices of gaol delivery w 
MINER, PROCESS may ſend priſoners by this wii « « 
ro ſheriff of another county ou cin 
GOODS Vide FORFEITURE, of their circuit 1. BY 
GRAND LARCENY. Vide LAR- ciendum, and bailing thereon cou! 
r. | ü. 143 to 10a 
GRAND JURY. Vide JURY. What to be done on return being they 
filed il. 1,388 
GRANT. Party to be remanded till retu' (os! 
Grant of judicial, or miniſterial filed vi. 10% ts 
othees, concerning adminiftra- When it iſſues it. 143» 1448 © v 
tion of juſtice, during 4ing's Whence it iſſues out of C. B. ben 
pleaſure, is determined by his Exchequer, it is where part) "ll cuul 
death 706 privileged, or to charge MR ©, 
Grant of a judicial office, quam- with an action ili. 144, 3 bo: 
diu ſe bene geſſerid, tho' a-free- 35 dic 


one be ſued in C. B. or is ſup- 
poled to be ſued, and is ar- 
reſted for a pre- ſuppoſed miſde- 
meanor, or for felony, this writ 
wines there; and if it appears on 
return that party is wrongfully 
committed, the Privilege ſhall 
a be allowed, and party diſ- 
charged; or if doubtful, bailed 
toappear in B. R. ii. Page 144 
one be ſued in C. B. and is ar- 
reſted and impriſoned for felony, 
Cc. tho! gaoler on habeas corpus 
onght to return the cauſes, as 
well criminal, as that where- 
with he is charged out of that 
court, yet C. B. ought not to 
commit to the Fleet nor diſ- 
charge him, nor take bail to 
anſwer there, but may bail on 
the adion, and remand him to 


nige ſheriff as to the crime ib 
| 8. have now by ſtatute original 
beefy juriſdiftion to bail, diſcharge, 
or commit on this writ one com- 


nitted by council-table, as well 


1 tha © . R. and that tho' party 
e bath no privilege ii. 144, 145 
eli K. and Chancery have no origi- 


ml juriſdiQtion to grant this 
writ and bail, &c. tho? no pri- 


rr wege returned ii. 145, 147 
pi habeas corpus ad faciendum 
cou 'ecipiendum granted by B. R. 


when granted,and before whom 
returnable ib 
a civil action and matter of 
crime be returned, and action 
appear to be fraudulent, py 
my be remanded ; if real, 
court may commit him to the 
marſhal with his cauſes, tho 
they are matters of crime ib 
* writ ad faciendum fc. not 
logly a maiter of crime ought 
tobe returned, for that belongs 
to writ ad ſubjiciendum ib 
ben habeas corpus in criminal 
Guſes iſſue out of chancery. 
an cauſe is returned, chancel- 
bor my judge thereof, and may 
charge or bail priſoner to ap- 
hear ia B. R. or may propriis 


canfained in the TWO Pad ; 


manibus deliver record in B. R. 
and thereon B. R, may proceed 


to bail &c. ii. Page 1 
But if chancellor a him 


not, but bail bim, ſurety muſt 
be to appear in B. R. or if 
chancellor will do neither, he 
may commit him to Fleet till 
term, and then he may be turn- 
ed over to B. R. and there pro- 
ceeded againſt; chancellor hath 
no power to proceed in criminal 

. Cauſes ib 
Habeas corpus [before 31 Car. 2.] 
in criminal cauſes ſhould regu- 
larly have iſſued out of chance- 
Ty in vacation, and B.R. in 
term ib 
Sending habeas corpus ad faciendum 
& recipiendum. by chancellor for 
perſons arreſted in civil cauſes 
not warranted by law, and' as 
to perſon in execution, forbid- 
den by ſtatute 1.148 
Habeas corpus removes body, cer- 
tiorari record ii. 210, 211 
Court cannot on bare return of 
habeas corpus give any judgment 
or proceed on record of indict- 
ment, unleſs removed by cer- 
tiorari ; but it ſtands in ſame 
force it did tho? return be ad- 
judged ill, and party be diſ- 
charged : and court below may 
iſſue new proceſs on inditment 
tho” contra on habeas corpus in 
Civil cauſes, for therein it is a 


ſuper ſedeas I. 210, 211 
By — habeas corpus to be 

ſigned . 214 
For other matters, Vide CER- 

TIORARI. © 


HAWKS. Vide FELONY BY 
STATUTE, LARCENY. 
HERESY. Vide RELIGION. 


HOMAGE. Vide ALLIGEANCE. 
HOMICIDE. 
The fevers! Muy: (bf :hioniicids 


424 
Homicide 


A TanLE of the Principal Matters 


Homicide defined Page 425 
Involuntary homicide defined 47 i 
In this cafe, indictment muſt find 


ſpecial matter, or if indiftment 


be of murder or manſlaughter, 
and on trial it appear to be in- 
voluntary, how jury to find ib 
Priſoner in ſuch caſe muſt plead 


not guilty 471, 478 
Diviſion of involuntary homicide 


I 
Homicide per infortunium . 
and exemplified 472 
If one ſhoot at butts, and by ca- 
ſualty his hand ſhakes, and ar- 
row kills a by-ſtander per infor- 
" tunium ib 
So if a carpenter or maſon in 
building caſually let fall a piece 
wr? timber, Cc. and kills an- 
other 472, 
But if he voluntarily — it yt 
without giving due warning, 
whereby it kills another, it will 
be at leaſt manſlaughter, quia 
debitam- diligentiam non adbibuit 
| ib 
So if one be felling a tree in his 
own ground, and it fall and 
kill another, chance-medley ib 
Tho? chance excuſeth from felony, 
it excuſeth not from treſpaſs ib 
If two play at barriers, or run- a 
tilt dy king's command, and 
one kill the other, it is per infor- 
tunium; but without it, 'man- 
ſlaughter 473 
If a ſchoolmaſter correct his ſcho- 
lar, &c. who by ſtruggling, or 
otherwiſe dies, only per infortu- 
nium 4 


74 
But if correction be with a lethal 


inſtrument, or outragious, it is 


murder | ib 
Several come to enter the houſe of 
A. as treſpaſſers, A. ſhoots and 
kills one, manſlaughter; contra, 


if they had entered to commit 


a felony ib 
Where, on an alarm that thieves 
were breaking into the houſe in 


the night, the maſter killed a 


If one knowing that people u 


* 


One at ſhooting at a deer in 


A. throws a ſtone at a bird, a 


But if be had thrown it to kill u 


An ad prohibits ſhooting in ag 


4 
A ſervant ſet by his maſter | 


ſervant hid in a buttery i 
fear of being diſcoveted 
them, (the ſervant being uy 
taken for one of the thieves, 
not diſcerned in the dark) 
was held no felony ; quer 
whether homicide per in 
mum 4 Page 47 


paſling along the ſtreet throy 
ſtone, or ſhoot an arrow on 
the houſe or wall, with int 
to do hurt, and one is therd 
ſlain ; this is murder; and 
without ſuch. intent manſaup 
ter, and not per infortuniun, | 
cauſe at unlawful 9 


own park, by accidence killsu 
other man, homicide per inf 
tunium, but contra, if it be 
the park of a ſtranger witha 
his licence, then it is n 
laughter 


thereby kills a man, to whi 
no harm intended, per infor 


nium 


ones or cattle of B. and 
ike accident had happened, 
had been manſlaughter, but a 
murder; becauſe not wilh i 
tent to hurt the by ftander 


without ſuch a qualification, at 
under a penalty; one unquald 
ed ſhoots with a gun at a bin 
and it kills a by ſtander by fon 
accident, that in another cal 
would have amounted only 
chance medley ; this no ul 
than chance-medley in bit 
keeping a gun in ſuch caſe, dc 
ing malum pr abibitum 41) 


watch in the night in 4 cott 


field with a gun charged, 4 

ordered by him to thoot wi d 
he heard any buſtle in the coter 
by deer; maſter himſelf impfen ec 


vident! 


yidently ruſhes into the corn, 


ſervant ſuppoſing it to be deer, 
ii Lills his maſter, only 


boots an | 
e chance medley, becauſe ſervant 
uk) WWoiſgoided by his orders Page476 


tif maſter had not given ſuch 
ders, it would have been 
anſlaughter, becauſe he did 
not adbibere debitam dili gen- 
nam ro diſcover his mark ib 
crives his cart careleſſy, and 
int rans over a child in the ſtreet, 


here 4 having ſeen the child, yet 
and WWcrives on upon him, it is mur- 
ug er; but if he ſaw not the 
n, end, manflaughter; but if 


ld had run croſs the way, and 
ut run over it before it was 
poſſible for carter to ſtop, it is 
r infortumum ib 
ne riding in the ſtreet, whip his 
horſe to put him into ſpeed, 
and run over a child and kill 
lim; homicide, and not per in- 
wtunium; and if he had rid ſo 
wool 2 preſs. of people with intent 
to do hurt, and horſe had killed 
another, it had been murder 

Sad ES -2S4 361 5/5 196 fl 


2 by ſtander whips the horſe, 
tereby he runs away againſt 
ill of rider, and runs over and 
Els a man, it is chance-medley 
ly, in which caſe jury are to 
ind the ſpecial matter ; yet 
dere coroner's inqueſt finding 
pecial matter ſtandsuntraverſed; 
court will receive verdict of no- 
ply on indlctment by grand 
queſt, and party conſeſſing in- 
Utment by coroner, ſhall have 
ls pardon of courſe 476, 477 
ling another per infortunium 
mt in truth felony, how ver- 
08 concludes , party forfeits 


Wght to have quaſi de jure a 
prdon of courſe, yet he is not 
lo be diſcharged, but bailed till 
xt term ot ſeſſions to ſue out 
pardon 477 


if one be riding in the ſtreet, 


us goods, and why;z tho? he 


contained in the Two Parts; 


Homicide ex neceſſitate, partly vo- 
luntary, partly involuntary _ 
'Y Page 478 
Neceſſity of two kinds: 1. Or 4 
private nature. 2. That which 
relates to public juſtice and 
ſafety e ib 
Former obliges one to his own 
defence and ſafe- guard, and 
what inquiries this takes in ih 
Two kinds of homicide /e' def en- 
dendo; and reſpeQive conſequen- 
ces thereof KA ib 
Homicide- /e Zefendende defined 


2 n therein dba 
ſervable 479 to 484 
There being malice 4 5 A. 
and B. they appoint time and 
place to fight and meet, 4. 
3 firſt onſet, J. retreats as 
far as he can with ſafety, and 
then kills A. who had otherwiſe 
killed him, murder ; becauſe 
they met by compact 479 
There being malice between 4. 
and B. they meet caſually; A. 
aſſaults B, and drives him to 
the wall; B. in his own de- 
fence kills A. this ſe defendendo 
ib 

A. aſfaults B. and B. preſently 
thereon ſtrikes A. without flight, 
whereof A. dies, this is man- 
laughter; but it B. ſtrikes 4. 

. again, but not mortally, and 
blows paſs between them, and 
at length B. retires to the wall, 
and being preſſed on by 4. 
gives him a mortal wound 
whereof A. dies, only ſe defen- 
 dendo | ib 
A. by malice makes a ſudden aſ- 
ſault on B. who ſttikes again, 
and bearing hard on A. A. re- 
treats to the wall, ahd in ſaving 
himſelf kills B. whether mur- 
der, or ſe defendenas ; what 
fact the queſtion depends on 


3 479, 480 

In homicide /e e ſome 
at to be done by party —_ 
175 * i or 
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for 17 be merely paſſive, only 
per infertunium Page 480 
A. affaults B. who flies to w — 
or falls holding his ſword, Ec. 
in his hand, A. runs violently, 
or falls on knife, c. of B. 
without any ſtroke or thruſt of- 
ferred by B. and dies, per jnfor- 
tunium; quere, whether A. felo 
de ſe | 480, 481 
He, who kills in his own defence, 
ought to fly, as far as he may, 
to avoid violence of aſſault, be- 
fore he turn on affailant 481 

* 483. 486 
Argument againſt duelling ib 
If gaoler be aſſaulted by priſoner, 
or ſheriff, or bailiff in execu- 
tion of his office, he is not 
bound to give back to the wall; 
but if be kill aſſailant without 
ſuch retreat, only /e defendendo 
ib 


2b 
The like ofa conſtable, or watch- 


man 481 


But if priſoner reſiſt not, but flies, 


yet officer for fear of reſcue 
gives priſoner a mortal flroke, 
it is murder; for here was no 
aſſault firſt made by priſoner, 
and ſo cannot be ſe defendendo 


in officer ib 
Difference between civil actions 
and felonies ib 


if one be in danger of arreſt by 
cap. in debt; Cr, and he flies, 
and bailiff kills him, murder 


id 


But if felon flies, and cannot be 
otherwiſe taken, if he be killed, 
juſtifiable, and officer forfeits no- 
thing; but perſon killed forſeits 
bis goods ib 

A thief aſſaults a true man, either 
abroad, or in iis own houſe, to 
rob or kill him, true man not 
bound to give back, but may 
— killing aſſailant, and it 

no felony ib 

If A. aſſault B. fo fiercely, that B. 

cannot ſa ve his life, if he give 

back, or if B. fall to the ground 


whereby he canrot fly, if Al 
A. it is {c 22 Page o 
Where firſt aflailer may be bi 
kill the aſſailed ſe defended, 


not 82 to of 
If 4. aflault . and P. the 
re-aſſault A. and 4. flies ts 
void the aſſault of B. who or 
ſues him, and then 4. bs 
driven to the wall turns apy 
and kills B. whether /e 4% 


dendo Ws 

But if A. aſſaults B. firſt, aud 
re-aſſaults A. ſo fiercely, 
A. cannot retreat to they 
or other non ultra, without d 
ger of his life, nay, tho' 4. 
on the ground on the aſſaul 
A. and then kills B, murder 

- manſlaughter 

Where one is aſſaulted fo herce 
that he cannot fly, law will 
terpret this neceſlity to ally 
to give him the advantage 
defendende; but contra, l 
firſt aſſailant is re · aſſaulied ſoſ 
gorouſly that he cannot fly, 

will not let him take adyant 
of this neceſlity, the conſeque 
of his own wrong 

Where A. the fiſt aſſailant f 
and the affray is interrupt 
and C. the firſt aſſaulted pur 
A. to kill him, and A. afte 
flight on neceflity of ſaving 
life, kills C. it is but /e « 
dende; but when done alt 
ther, without any interval 
flight or parting, and C.! 


the preſent advantage by i ito 
addreſs or courage 10 prec 
flight of 4. and then . = 
hin manſlaughter of ( 
Flight co gain advantage at FT 
fendends to party killing mul E ben 
be feigned, or 10 gain * "Whit 
tage of breath, Oc. it nul WY ter 
from the danger, as far 2 l 
can, either by 1ecaſon of C. e 
wall or other non ultra, 4e 


fierceneſs of aſſaillant will ſe 
Wh 


contained in the Two Parts. 


ether party killing was guilty beating of C. becauſe C. had 
of firſt breach of peace, confider- Tight of entry; but if 4. be in 
ile in their caſes Page 483 poſſeſſion of a houſe, and C. as 
That offence if one kill another treſpaſſer enters on him, A. may 
in the 3 ſaving of the wolliter manus imponere, to put 


tee of a man affaulted by party bim out, and if C. reſiſt, and 

9 Gain | 484 aſſault 4. then 4. may juſtify 

here faults the maſter who flies as beating him de ſon aſſault ne- 
far as he can to avoid death ſer- meſne Page 485 


rant kills 4 in defence of his Bur if 4. kill him in defence of 
maſter,it is homicide defendendo dis houſe, it is manſlaughter 
the mafter, and ſervant ſhall have | 4852 486, 487 
his pardon on courſe ſo where 4. being in poſſeſſion of a houſe by 
mifler kills in neceſſary defence title C. endeavoured to enter, 
of ſervant ib and ſhot an arrow at them with- 
ite la, where huſband. kills in in, and A. from within ſhot an 
e vi defence of wife, parent of _ - arrow at thoſe that would have 
j 


ut de conver /o entered, and killed one of them; 
4. „nr relation of acquaintance not je defendends, but man- 
aun ad mutual ſociety will cauſe flaughter, becauſe no danger of 
aer one companion killing in neceſ- A.'s life from them without 
| ſary fafe guard of life of an- & $85, 486 
cre other ib If C. had entered into the houſe, 


lung one attempting to rob or and A. had gently laid bis hands 
kill another in caſe of necefſity on him to turn him out, and 


ge ai puts him in condition of fe Je= then C. had turned on him and 

ende his neighbour 484, 485 aſſaulted him, and A. had killed 
d (0 woman kills a man aloe: him, fo if C. had entered on 
ly, ig to raviſh her in the attempt, him and aſſaulted him fart, and 


/ defendendo 8 A. had killed him, it had been 

it is, if huſband or father kf only /e defendends, tho' entry of 
bn in the attempt, if it could C. was not to murder, but as a 
nt vt be otherwiſe prevented; but treſpaſſer to gain poſſeſſion 486 


ruf if it might, it is manflaughter 4. in ſuch caſe being in his own 
purl | 85, 486 houſe need not fly as far as he 
iter hat the offence in kiffing ham, can : ib 
e that takes the. goods, or doth Huſband kills adulterer in the ac, 
r injury to the houſe or poſ= manſlaughter ib 
ala con of another, herein many Difference between killing a man 
ma diferences, as between a — attempting an a, which is fe- 
- PR Peſlable or felonious &@#, and lony or otherwiſe, as to making 
by Bi onious as themſelves 485 it ſe defendends fc. i 
rec! to 489 If one come to rob me, and take 
J. 4. pretending title to the goods my goods as a felon, and I kill 
of C.take them away from C. him, it is me defendendo at leaſt, 
„ "+ treſpaſſer, C. may juſtify and in ſome cates juſtifiable ib 
mul eating 4. but if he beat him, At common law, if a thief had aſ- 


ſo that he dies, it is manſlaugh- faulted a man to rob him, and 


bh CS 485, 485 he had killed him in the aſſault, | 

as s in poſſeflion of C.'s houſe, it had been ſe defendendo; but 

of (RC. endeavours to enter on him, quere, whether he had forfeit- - 

t "I 4. can neither Juſtify afſault,nor + ed his goods $87 
i2 | 


One attempting. a burglary with 
intent to ſteal or kill, or at- 
tempting to burn the houſe of 
another, if owner of the houſe, 
or any within had ſhot and killed 
the perſon ſo attempting, this 
had been no felony or forteiture 
| Page 487 
By 24 H. 8. killing any one at- 
tempting any robbery or mur- 
der in or near the highway, Cc. 
or in a manſion houſe; or at- 
tempting to break a manſion- 
houſe in the night by any perſon, 
Oc. he who kills (tho' a lodger 
or ſervant) ſhall be abſolutely 
acquitted and diſcharged of the 
death of ſuch perſon ib 
There being malice betwen A. 
and C. and haying fought of- 
ten, and afterwards meetin 
ſuddenly in the ſtreet, A. ſaid 
he would fight him, C. declin- 
-. edit, and fled to the wall, and 
called others to witneſs it, and 
A, purſued and ſtruck him firſt, 
and C. in his own defence killed 
him he was acquitted from any 
forfeiture by this act 487, 488 
Iteſpaſſes in houſes, or in or near 
highways, are left as before this 
act | 1 488 
It doth not jndemnify killing a fe- 
Jon, where felony not accom- 
Panied with force, as killing 
one Attempting to pick a pocket 


1 
What breaking of a houſe in the 
day this a#extends to, or not ib 
One attempting wilful burning of 
a houſe is killed in the attempt 
the killer is free from forfeiture 
without aid ef at ib 
If any felon, after felony commit- 
ed, reſiſt thoſe that attempt to 


take him, or fly and be killed, 


this killing no felony ;- but this 
act relates not to it ib 
If a felon before arreſt reſiſts and 


flies, or aſter arreſt eſcapes and 


flies, and the officer, not being 
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/ 


able to take him without kill, 
_ - kills him, officer ſhall be ſoune 
guilty; but if he could h 
been taken without killag 
is manſlaughter, at leaft in 


officer, and jury is to cui, he 
whether done of neceſlity gr we 
P, age 489, 40 reſ 


So where priyate man without 
rant of neceſſity kills a fe 
reſiſting and fying before ang 
or after arreſt eſcaping and 
ing, tho? felon not indidei, 
is juſtifiable, for in ſuch 
law makes every one an off 


to take a felon 587, „. 
ii. 77, N, joc 
A felon is taken, and in bring the 
to gaol eſcapes, villagers bei 
ſue, and of neceſſity kill be 
they ſhall be acquitted 4%% mc 
A felony done, but not by 4. juc 
C. hath a warrant or bu aft 
cry comes to C. as conſtable WW 00 
take A. A. attempts an elcanil fr 
or reſiſts, C. kills him of nec ful 
ty, tho' A. be not indifted, M tir 
tihable PLP nn I 
In all caſes of homicide by ve it | 
ſity matter may be ſpecuſ jul 
preſented by grand or corone be 
inqueſt, and thereon party i :f 
be preſently diſcharged wi pa 
being put to plead, but m/ 
indicted again, if former indi 
ment falſe; contra, where nd pt 
ment ſimply of murder or m ce 
ſlaughter 491, 492. ' de 
Expoſition on 21 E. 1. 4 nl « 
facloribus in parcis " Bo 
Caſes, where priſoner is not io ee 
feit his goods but to be acqui fo 
re- capitulated 4035, 
A. ſhooting at rovers, if C. a8 ar 
arrow delivered of his ow! fe 
cord runs into the place, u th 
it is to fall, and ſo is killed, Wy 
forfeits nothing, quere WP)! 
If coroner's inqueſt find ſpec ly 
fe defendendo, party ſhall be g 
, 


raigned and tried, whethe! 


was in his own defence or not, 
before he ſhall bave bis pardon 


d of courſe Page 493 
ling WY conſtable who commands King e 
| in peace in an affray, is rehſted, 
nou be need not give back to the 
or wall, and if be kill thoſe that 
0, et, it is juſtifiable © 4594 
ut ling a rioter, Who. reſiſts, by 


heriff, juſtice of peace, or con- 
am fable, or his aſſiſtants, no fe- 
and bony at common law, nor makes 


fed, / forfeiture 53,294, 295» 
þ h =o oo 
rose bat authority Homicide in exe- 
„ie juſtice requires in the 
16, WY judge and. officer, who executes 
rig the juggment 4597 
n pally here judge had juriſdiction, tho 
ill be err, officer in executing judg - 
9% vent juſtißed; contre where 
4 judge hath no juriſdiction 501 
ue after or before arreſt, A. an in- 
able nocent man ſuſpected draws his 


eſeuj ſword and aſſaults C. the party 
ſuſpecting, and C. preſſeth on 
him, either to take or detain 
bim, and in conflict A, kills C. 
dec it is murder; but if C. kills A. 
ecu juſtifiable 
tone before or after arreſt, bailiff on 


y fault made on him kills the 

übe party, it is juſtifiable, neither 

may WY be bound to retreat ii. 83 
118 


| perſon purſued by peace-offi- 
hh a, felony, - 5 of 
peace or juſt Leder thereof, 
u night walkers, Ic. ſhall not 
yield themſelyes to theſe offi- 


to cers, but either reſiſt or fly be- 


du fore taken, or being taken reſ- 
3-48 cucs themſelves, and reſiſt or fly, 
; and are on neceſſity ſlain; no 
T felony in officer or aſſiſtants, 
wi tho' parties killed are innocent 
d, r 


their reſiſtance againſt authori- 


draw their own blood on them- 
ſelves, and are acceſſaries to 


ii. 83 


ty of the king in his officers,they - 


contained in the Two ParT 8. 


their own deaths ii. P. 86, 118 
One charged with ſuſpicion of fe- 
lony on juſt grounds, and where 
a felony. is actually, done, tho? 
he be innocent, yet if he reſiſt 
officer after notice- that he is 
ſuch, and aſſault him, and of- 
ficer kill him, no murder ii. 92, 
If he fly, and cannot. be. ** 
- .. wiſe taken, whether officer may 
kill him 490, ii. 93 


ſtable is killed in purſuit of 

ender, murder; but if he 

kills offender,-juſtifiable ii. 

A warrant iſſues againſt one He 
treſpaſs, or-breach of the peace, 
and he flies, and will not 


i; 
0 


yield to arreſt, or being taken , 
8 


eſcapes, and officer kills him, 
murder ii. 117 
But if he either on attempt to ar- 
reſt, or after arreſt aſſault offi- 
cer who had the warrant, with 
intent to eſcape, and officer 
ſtanding on his guard kills him, 


. neceſſity excuſeth him, and he 


is not bound to retreat ii. 117, 
118 

Where a warrant iſſues againſt a 
felon, or only as one ſuſpeQ, 
and either before or after he 
flies and defends himſelf with 
ſtones, Cc. ſo that officer kills 
him on neceſlity, no felony ; 
and ſo where Conſtable doth it 
Dirtute officii; or on purſuit of 
hue and cry ii. 118 
But where warrant is againſt one 
ſuſpect only, what cautions to 
be uſed ii. 118, 119 
Private man may arreſt a felon 
if he kill him of neceſſity, he is 
excuſable; but then it is at his 
peril that he be a felon; if not 
at leaſt manſlaughter ii. 119 
In caſe of juſtifiable homicide, or 
that which is not felony, what 
coroner's inqueſt to find, ard 
how indictment to be, and what 
proceedings 


ſ 


One is 1 and 
able 


| 
M4 
| 

| 

| 

f 
I; 
119-4 
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proceedings to be had therein in 
order to diſcharge the priſoner 

n. Page 303 

In indictment or appeal of felony 


defehdant cannot juſtify, but 


ſhall have advantage of in on 
general iſſue ii. 30 
Felony committed by B. but 4. 
that arreſts him, knows it not, 
law fame as if he knew it, onl 
what he does is at his perl 


11. 
Vide FORFEITURE, MIC 
MENT, JUDGMENT MUR- 
DER AND MANSLAUGH- 


TER. 

HOMINE REPLEGIANDO. Vide 
BAIL. 

Where aſſembly to defend one's 
houſe juſtifiable; it is a man's 
cafile of defence 445, 487, 


If one be aſſaulted in his * by 
a treſpaſſer attempting to gain 
ſſeſſion, he need not fly as far 

as he can, for he heth the pro- 
tection of his houſe to excuſe 
him from flying 436 
Mere an aſſault, battery or homi- 
cide is excuſable or juſtifiable, in 
defence of pelſeffon of a man's 
Bou ſe, or not. Vide HOMICIDE, 


MURDER AND MAN- 


SLAUGHTER. 


HUE AND CRY. 

A good warrant topurſue and take 
criminals without warrant of 
juſtice of peace and tho' no 
conſtable be in purſuit ; and 
killing any of the purſuants by 
maletaQor, murder ; all male- 
faQors in ſame field principals 
in the murder 465 


Conſtable and vill bound to pur- 


ſue} or elſe fineable 588. ii. 
12 103 

One preſent at a commiſſion of a 
felony bound to endeavour to 
take felon, or raiſe hue and cry 

| ib 


It is the old common law proc 
after felons, and ſuch as hx 
dangerouſly wounded anothe 

ti. Page q 

By Weftm. 1. perſons on bue 1 
cry not purſuing felons, be 
puniſhable 

By 4 E. 1. how and in what a 
to be levied | 

Statute of Mimon makes a farths 
provifion touching hue and 

| UI. Go, 0 

Levied and not purſued, 4 a 
tiele inquiſible in the leet ji q 

Tho? ſometimes proper to hay 
a juſtice of peace to dire! 
warrant for raiſing bue and 
yet not of neceſſity, or ſou 
time convenient 11. 99, 100 


10 
Purſuants in conſtable's afſiſtanc 
may plead the general iſſue 
7 & 24 Fac. therefore expedi 
ent conſtable be called to thi 
aQion ji. 99, 100, 10 
Yet may be raiſed by country i 
his abſence, which is called c 
de pais ii. 10 
If raiſed, and no felony commit 
ted, or on an innocent man 
how they that raiſed it are pu 
niſhable | it, 102, 10 
Where murder to kill purſuants 
tho' without warrant or conſtabl 
465. ii. 100 

What party raiſing it is to do 
and what duty of conſtable 
thereon ii. 100, 10 
Purſuants on a fuppoſed felony 
not actually committed, ma 
arreſt and proceed, as if rei 
felony done ii. 401, 10 
There needs no averment that 
felony was done in juſtification 
of impriſonment on hue and c 
levied ii. 101, 102, 10 
Yet it muſt be averred, that an i 
formation was given that the 
felony was done, if arreſt be 
that conſtable that firſt received 
the information, and ſo raiſed 
the bue and cry; or if arreſt * 


* 


— — — —__ 


droce 
4. mde by that conſtable or thoſe 
„u to whom Hue and cry came 
F . ſecond hand, wha: muſt be 
bh averred ii. P 104 
' ju 8nd cry neither deſcribes, 
te bor names perſon. of felon, but 

say felony done; and therefore 
an WW arreſt of perſon is left to diſcre- 
Los of conſtable, or people of 
56 ſecond or third vill; he that ar- 
el, any one on ſuch general 


ſuſpedted, and ſhew a reaſon- 


| idle cauſe of ſuſpicion 

d ane purſed on hue and cry be 
fo in a houſe, and doors ſhut, and 
100 refuſed to be opened, conſtable 
on demand, &c. may break 
ſtanc open doors ii. 102 
je e law on dangerous wound gi- 
ped en, and bue and cry levied on 
0 thi offender | ib 


[ offender cannot be otherwiſe 
uten may be killed ib 


de jaſtable on hue and cry may 
10% ſearch in ſuſpected places with- 
"mi this vill, yet bis entry muſt 
man de per oſtia aperta, for he can- 
e pu not break open doors barely to 
110 ſearch, unleſs party be there 


| li. 103 

s a fort of proceſs, whereby 

conſtable may arreſt by deſcrip- 

tion | ib 
wſuants to take ſuch as they 

eve probable cauſe to ſuſpect 
1 


"to are ſuſpicious perſons ib 
dere they that lived and hath 
land in the hundred are compe- 
tent witneſs, or not, in ac- 
won againſt hundred ii, 280, 

281 
10% 


IOBAND AND VIFE. Vide 


. COVERTURE. 

eb KOT, LUNATICK AND 
ved MADMAN. 

ſed 


D Egularly no incapacities ex- 
cuſe the parties from da- 


uages to be recovered againſt 


hue and cry muſt aver that he 
ib 


contained in the Two Parts. 


them in a civil aQion for any 
at done by them; but contra, 
where proceedings are ad 
pcnam Page 16 
Ideocy, madneſs and lunacy, fall 
under the general name demen- 
tia $A 29 
Tho' by law no man ſhall avoid his 
own ad for theſe defects, tho 
his heir or executor may, yet as 
to capital offences he hath the 
adyantage thereof ib 
Ideot deſcribed; ideocy or not, how 
tried ib 
Dementia accidentalis, wel adven- 
. titia, from what cauſes it pro- 
ceeds 30 
Diſtributed into a partial and ta- 
tal inſanity ib 
Of partial infanity 30, 412 
It ſeems not to excuſe party in 
doing any capital offenſe 30 
Moſt offenders under a degree of 
partial inſanity, when they com- 
mit their offences 30, 412 
Difficult to define indiviſible line, 
that divides perfect and partial 
inſanity | 30 
It muſt reſt on circumſtances ib 
Caution againſt inhumanity to- 
wards defeQs of human nature, 
and e contra againſt too great 
indulgence to great crimes ip 
What meaſure of underſtanding 
is ſufficient not to excuſe in ca- 
pital offenſes ib 


b A total alienation of mind excuſ- 


eth | ib 
Accidential dementia, whether to- 
tal or partial, diſtinguiſhed into 
. and lunacy 31 
The moon hath great influence in 
all diſeaſes of the brain 30 
When ſuch perſon are in the 
height of their diſtemper ib 
One abſolutely mad for a day, 
killing another in — diſtem- 
er is equally not puilty, as if 
— n ib 
When lucid intervals ordinarily 
happen ib 


Crimes 


ve during his inſanity commits 


recovers his underſtanding, and 
being indicted or arraigned for 
ſame pleads not guilty, he ought 
to be acquitted, quia non felleo 
animo Page 36 


permanent or temporary, pro- 
iided fat be done, while pany 
under that diſtemper i 


or intentionem : 36, 37 
ch inſanity as excuſeth in homi- 
tide, excuſeth in treaſon 


= ſhether there be any exception 
' fe to this rule 37 
ry way find one non compos ei- 


judy becially 38 

— JEOFAILS. 

uy of the ſlatutes extend to in 

fa ments, nor is a defeQive in- 
dtment aided by verdict 

mic. ii. 193 

E Vide AMENDMENT. 


UIT. Vide FELONY BY 
STATUTE, RELIGION, 
TREASON. 


IGNORANCE. 


dance of Jaw or penalty ex- 
pen Wi cuſeih not one of age of diſcre- 
| 10 i en, or compos mentis from pe- 
on uliy of the breach of it; but 
to n ſome caſes ignorantia facti 
udge excuſeth 42 
e nia corum, que quis ſcire 
to tur, non excuſat ib 
ore re ignorance of the perſon ex- 
ir et caſeth in homicide ib 
lty, 1. iſſued ſeveral commiſſions 
ence ef gaol-delivery, Ec. juſtices 
e of (ay vent their circuit, king died, 
and ſet they proceeded, tho' in 
e u inels of law they were de- 
x to lermuned by king's demiſe, yet 


judges were excuſed 499 
antia iuris in ſome caſes ex- 


homicide or petit treaſon, and 


difference whether phrenzy 


vdnan cannot act per electionem 


ib 


ther not guilty, or the matter 


centained in the Two ParTs. 


cuſeth a judge, much more ig - 
norantia fag Page 499 
Receipt of felon after attainder in 
ſame county makes not perſon 
acceſſary without notice 323 
Every man within vill bound to 
take notice of conſtables in the 
day, tho' not in night without 
notice 461 
Sufficient notice that a man is a 
bailiff by ſaying I arreſt you ib 
Juſtices of gaol delivery not bound 
to take extrajudicial notice of 
a ſecond commiſſion, (nor of 


rumours and reports) the like 
in caſe of a ſheriff 


4 
For caſes of misfortune, and caſu- 
alty falling in with the caſe of ig- 
norance. Vide HOMICIDE. 


IMPEACHMENT. 
Appeals of treaſon by particular 
perſons ouſted by 1 H, 4. im- 
eachments by the commons 
requent, becauſe rather qua/t 
grand indictments than appeals 
9. li, 150® 
It is a preſentment by the ſame ſo- 
lemn grand inqueſt in the realm 
il. 150* 
IMPRISONMENT. Vide AR- 
REST, COMMITMENT, US- 

TICE OF PEACE. + 

INCAPACITIES. 
Divided and ſubdivided 15 
Ordinarily no incapacity excu ſes 
_ theſe perſons, that are under 
them, from civil ations; but 
contra, where proceedings are 
ad pœnam 16 
In alkcaſes of infancy, &c. if one 
incapable to commit a felony be 
indicted by grand mqueſt, and 
thereon is arraigned, petit jury 
may either find him generally ot 
guilty, or the matter ſpecially28 
Vide COVERTURE, IDEOT, 
IGNORANCE, INFANT, 
KING, MASTER AND SER- 
VANT, NECESSITY, PA- 
RENT AND CHILD. 

k For 
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Fer caſualty. Vide HOMICIDE. 
| INDICTMENT. 


The ſpecification of high treaſon 
conſiſts principally in this ag- 
grayation, that it is contra li- 

geantiæ ſue debitum Page 58 
 Proditorie imports a breachof trah 
owing to the king 59 

How indictment of treaſon ſhall 

 _ conclude | ib 
Indictment of treaſon againſt alien 

amy ſhall be laid to be contra 


dominum ſuum, and not natura- 


lem, fc. but ſhall conclude 
contra ligeantiæ ſue debitum ib 
For wats. 5: death of king, queen, 


or prince, how treaſon and the 


inducement to the overt · act to 
be ſet forth 108 
The overt-aQ to be ſet forth in 
purſuance of the treaſon alleged 
1 108. ii. 187 
Several overt - acts may be laid, 
and proof of any of them main- 
tains indictment 122 
An actual rebellion or inſurreQion 
muſt be expreſt in indictment 
by the name of /ewying war 


I 

Inditment for counterfeiting king's 
coin ought to ſhew particularly 
what kind of coin, but, tho” 
uſual to expreſs the numbers, 
unneceffary i. 187 
For clipping or impairing coin, 
Sc. it muſt purſue the words of 

5 & 48 Elz. and ccnclude con- 
ira formam flatuti; and this not 
only in cafe of clipping foreign 
coin, but alſo the coin of Eng- 

| 1 

Indid ment muſt ſhew it was /ucri 
cauſa 328. ii. 190 
Indictment _ receiver of a 
traitor muſt be ſpecial of the te- 
ceipt, and not generally that he 
did the thing, which may be 
otherwiſe in caſe of a procurer, 
counſellor or conſenter 230 


All treaſon is a miſpriſion of trea · 


ſon and more; and he, wh; 
aſſiſting to a treaſon, may bei 
diced of miſpriſion of tre 
oy SIRE 
How indictment of murder ou 
to conclude, Et fic, Ce. 
n | ii. 189,18 
In indiftment of manſlaughter a 
ly, if others be indiQed u u 
ceſſaries before, indidment 
void againſt them 43 
If A. be indicted of murder, 
B. as acceſſary before by pn 
curement, and A. is found gui 
ty of manſſanghter only B. 
be diſcharged 
How indiQment to be againſt 
ſons preſent and afliſting to 
murder EY 
Where A. came with B,toh 
C. and B. beat him till he die 
indictment antiently ſet fo 
the matter ſpecially, but nd 
it only runs that A, was preſet 
aiding and aſſiſting 
Inditment of murder requires the 
words, felonice ex malitia | 
precogitata interfeeit & murd 
vit of ſimple homicide only 
lonice interfecit 450, 40 
; ii. 186, 187, 
Implied malice, or malice in | 
maintains general indiQment 
murder 40 
Where homicide is within 1 Jac. 
flabbing, uſual to prefer tuo 
dictments; one of murder, 
other on the ac, and putp 
foner to plead on both, and 
charge jury firſt with indifme 
of murder, and then with 


other on the ac, becauſe if cc 0, 
viet on either, clergy ouſted & 
468. li, 239 10 

How indictment on this ad to' n 


to ouſt clergy 
It need not conclude contra forns 
Hat. becauſe it makes not 
offence, but ouſts clergy 
Tho! none ouſted of clergy bv! 
who ſtabs; yet being ſormedt 
the a2 is a good indiament 


nanſlaughter againſt thoſe who 
were preſent and aſſiſting, and 
thereon principal in firſt /degree 
may be convicted of ſimpie man- 
laughter, and acquit of man- 
laughter on the a# Page 468, 


caſe of involuntary homicide, 
ndigment may find the ſpecial 
matter | 471 


en bonicide of necefity grand in- 
er, queſt ma preſent” the ſpecial 
by pn ce, — party be preſently 


diſcharged; but he may be in- 
dited : nove, if matter falſe ; 
wntra, if indictment ſimply of 
murder or manſſaughter 491 

| , 49% 
he indicted on coroner's inqueſt 
x acquitted, petit jury are to 
inquire of the manſlayer, which 
ſerves as indictment againſt him 
ii. 65, 300 
ment ſe defendende good be- 
fore juſtices of gaol 
but not of the peace ii. 130 
indited quod primo die Maii 2 

1 


a 
1 cunde Eliz. apud C. habens in 
n, Nc. gladium fe. fe- 
„bee I] percuſſit, c. and not 
75 laid adtunc & ibidem, male; be- 
in l cauſeday, year, and place relate 
nent WY aly to the having the fword, 
not to the ſtroke ii. 178, 179 
Ja ndiement of murder 7 — and 
lle as well of ſtroke as other 


done inducing death as of 
death muſt be expreſt ii, 179, 
180 

nent againſt A. that he apud 
mY com. Ae B. of 
in com. pred, J. ip ſu tunc 
& ideal cum, 25 — 
nought; it cannot refer to both; 
and if only to one, it muſt be to 
the laſt, and then it is inſenſible 
| ii, 180 
Kitment of murder cujuſdam 
Holt, good 181 
need of addition of perſon 
robbed or murdered, ſave for 
altintion li. 182 
Initment charges that 2 S. fi- 
un adbibens to the priſoner, and 


* 


livery, 


de in the Two ParTs. 


neſciens potum præd, cum weneno 
fore — accepit & bibit, 
and ſays not venenum pred. 
nought, not to be ſupplied by 
implication ii. Page 181 
Indictment, quod A; exoneravit 
tormentum Ic. werſus B. dans 
ei unam mortalem plagam, with- 
out ſaying percuſſit nought ib 
So if dedit mortalem plagam with- 
out percuſſit ib 
If A. be indicted, quod 1 Dec. c. 
apud, Ic. felonice, & ex mali- 
tia ſua precogitata in & __— 
B. inſult. fecit & cum quodam, 
c. adtunc & ibidem percuſſt, 
&c. theſe words felonice & ex 
malitia ſua applied to the aſſault 
run alſo to the ſtroke, becauſe 
laced in the beginning of the 
entence, and done -adtunc &&f 
ibidem 184, 185 
What requiſites to inditment of 
murder or manſlaughter more 
than other indidtments ii. 185 
to 189 
If alledged that party was killed 
with a ſword, and proved that 
he was killed with another wea- 
n, indictment maintained ; 
— contra, if with another kind 
of death, as ſtrangling, &c. 185 
The kind of poiſon muſt be alledg- 
ledged; but if proved to be done 
with another kind, bene ib 
If killing was witha ſword, it muſt 
be ſhewn in what hand offender 
held it ib 
In dextra ſua, without ſaying dex- 
tra manu, nought ib 
Price of weapon to be ſet down, or 
elſe muſt be ſaid to be nullius 
 waloris 419. ü. 185 
Indie ment muſt ſhew in what part 
of body party killed was wound- 
ded, if ſuper brachium, fc. 
without ſaying right or left, 
male ii. 185 
In finiſtro brachio, inſtead of brachio, 
inſenſible and ill ii. 186 
Wound laid circiter pectus, ill ib 
Super partes poſteriores corporis, 
nought © . | ib 

4 2 , 
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But ſuper faciem, or caput, or dex- 
tram partem corporis; or infima 
parte wentris, certain enough 


10 Page 186 
Where length and depth of wound 
to be thewn, or not ib 


If in evidence it appear to be an- 
other kind of wound in another 
place, indictment A 

| N 1 

Uſual to. alledge deceaſed was in 
pace Dei, but unneceſſary ib 

Neceſfary to alledge party died 
of the wound, and allo time and 
place, as well of death, as the 
wound given, and why ib 

The form of ſuch allegation ib 

As well in indictment of man- 
ſlaughter, as murder, the ſtroke 


is to be alledged to be mortalis 
 plaga  » ib 
Naga expounded r 


If indidtment of murder wants ex- 


malitia ſua precogitata, clergy 


 vilowed . ii. 187 
What indictment on 21 * a- 
gainſt concealing death of baſtard- 
children by the muthers mult ſet 
forth it. 190, 288 
It need not conclude contra formam 
flat, ad creating no new crime, 
but directing only the evidence 

; ii. 289 
If one be indided and appealed 
before ſame juſtices for ſame 
murder or other felony, where 
there ſhall be a ceſſet proceſſus on 
the indid ment; and ſo where 
there is an inquiſition before the 
Coroner of murder, and return- 
ed, and likewiſe inditment of 
ſame offence by grand inqueſt 

ii. 221 

What words neceſſary in indiQ- 
ment of murder to ouſt clergy 

| © 0.344 

A. indided as having given the 
mortal ſtroke, B. and 
ſent and aſliſting, if proved that 
B. gave the mortal ſtroke, and 
A. and C. were preſent and aſ- 
liſting, it maintains inditment, 
and all ouſt of clergy; contra on 
ſuch indidment on 1 Fac. of 


as pre- 


ſtabbing, he that gave the gh. 
in ſuch caſe ſhall — his clen 
Page 437, 463. ii, i 
* ys 2 344, 
Every indictment to ouſt accef,; 
before of his clergy by 4 & 
P. F. M. muſt run all, 
in murder, &c. ii. 330, 4 
How indictment for robbing hau 
(within 5 C6 E. 6.) to be | 
in order to ouſt perſons preſe 
222 bt not enteri 

of their clergy, A 
97 Y. „ 48; 


. | 21, 

How indictment laid on : 86 ki 
6. for breaking the lodging 
A. at Whitehall (king's nul 
on houſe,) and taking then, 
ſeveral goods of A. and othe 

22, 

How indiQment to be 2 
this act ii. 3b 5 

All lodgings in ¶ biteball pan 

the king's houſe, but in an f 
of court each chamber is a { 

veral manſion houſe, and who 
it ſhall be een to be 5 

23, 527, 528, $54, 55 

Indifmens - m Eis 20 
breaking a houſe in the day m 
preciſely, and in what manner 
follow the ad 525 ü. If 

Uſual to add tempore diurro to ci 
cler | 11.17 

If either indictment purſue not t 
at, or evidence maintain no 
indictment, priſoner to have h 
clergy; and on ſuch iodictmer 
may be acquitted of ſtealing 1 
—. the act, and convict 

mple felony, tho' indictmen 
conclude contra formam flat. . 
on indictment on 23 H. 8. ors 

| && 6 E. 6, 5257 526, 53 

Tho! indictinents in thoſe caſes de 

' ſpecial, and conclude ſometim 
contra formam flat. yet they i 
clude felony at common lar 
for contra formam flat. is unt 
ceſſary, ſo as circumſtances ! 

vired by the ac be purſued 
or theſe ads make not theſe p 
ny, but ouſt clergy 525 Fa 


e indicted on 39 Eliz. ſhall not 
te ouſted of his clergy by any 
other af Page 526 
4. commits larceny in a dwell- 
ing-bouſe within 23 H. 8. and 


1:4. tho? it appear on trial * 
foreign county that it was with- 
a the af, he ſhall only have 
judgment of petit larceny 5 36 
w indictment of burglary to 


„450. ii. 168, 185 
PR... burglary ſhall 
te laid for breaking and entering 
a church with a felonious * 
4. hires a chamber in the houſe 
of B. for a certain time, and it 
Ws broke open, whoſe manſion- 
an n bouſe it ſhall be ſuppoſed ib 
ſhall be ſuppoſed manſion-houſe 


nnts are broke open $57 
dy indictment to be laid to com- 
priſe both burglary and felony 
559, 560 


ere in burglary theſe words ea 


u. nene ad furandum, or com- 
10 eig ſome other felony are ne- 
„er 560, 561 
not u indictment to be for burgla- 
m . ſelony, and felony on 5 C 
ave j F. 6 560 
ewe re time of day is material to 
ling . fertain the nature of the of- 


Gctment, as in burglary, &c, 


hi. 179 
6. % Moment of burglary muſt be fe- 
6 nice & burglariter fregit & in- 
ww CIC 11.184 
— ale of burglary or robbing 


wuſes, on what ſtatute prin- 
5 be indicted to ouſt 8 
u before of his clergy 363, 4 
ul words in larceny Slentiak | 
504, 308 


＋ ies the goods into a foreign 
bſe, . * be indicted there of 
), 308 rceny and convict, and jury 
haul £4 value of goods to be only 


kid, and what words eſſential | 


of owner, where lodgings of ſer- 


ſenſe, it muſt be expreſt in in- 


contained in the Two PARTS. 
If 4. feloniouſly take my horſe 


from me, and B, from him, B. 
may be indicted as of a felonious 
taking from me Page 507 
Every indictment of /arceny ought 
to ſuppoſe the goods ftolen to 
be the goods of ſomebody 512 
Quod felonice cepit quandam peciam 
panni—]. 8. without ſaying de 
bonis & catallis J. S. nought 
ii. 182 
Indictment, quod felonice cepit bona 
ignoti, bona capelle tempore va- 
| Cationis, or bona capelle in cuſfto- 
dia J. 8. good 512. ii. 181 
How indictment to be for ſtealin 
bells, or goods from a churc 
ib 
If A. have a ſpecial property in 
goods, as by pledge, c. and 
the goods be ole, they muſt 
be ſuppoſed in the indictment 
the goods of A. 512 
If 4. bails goods to B. to keep, 
Sc. and B. be robbed of them, 
felon may be indicted for larce- 
ny of goods of A. or B. 
513. ii. 18r 
Indictment for ſtealing goods of 
a feme covert, male 13 
If goods of an inteſtate before ad- 
miniſtration be ſtolen, they ſhall 
be ſuppoſed the goods of the or- 
dinary; or if the goods of an 
executor before probate be 
ſtolen, they thall be ſuppoſed 
the goods of the executor; nei- 
ther ordinary, nor executor 
need ſhew his title 514, 515 
a ii. 181 
But without ſaying de bonis & ca- 
tallis of the executor, or ordi- 
nary, male $15.11. 181 
Digging a dead body out of the 
grave, and ſtealing ſhroud, 
whoſe it ſhall be ſuppoſed ib 
If A. put a winding ſheet on the 
dead body of B. and a thief digs : 
up the body and ſteals the ſheet, 
it may be ſuppoſed de bonis A. 
51 
lacuna. 
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indictment of larceny from the per- 
- ſon how to be laid to ouſt clergy 
by 8 Eliz. Page 529 
A commits a robbery on the high- 
way in com. B. of goods to value 
of 12d. only, and carries them 
into a foreign county, A. may 
be indicted of /arceny in foreign 
county; but he muſt be indiQ- 
ed of robbery in proper county 
| o, 536. ii. 349 
If A be indiQted? of _ in fo- 
reign county, and jury find. va- 
lue to be only 12d. he ſhall only 
have judgment of petit /arceny, 
tho” it appear on examination on 
trial, that it was a robbery 


: 53 
Larcenies committed of ſeveral 


things, tho' at ſeveral times, 


and from ſeveral perſons, may 
be joined ii. 173 
Indictment, quod invenit 

hominem mortuum, ac felonice fu- 
ratus efl duas tunicas, without 
ſaying de bonis & catallis cujuſ- 
dam ignoti, ill ii. 181 
Quod cepit & aſportavit—bona & 
catalla B. without ſhewing what 

in certain, ill ii 182 
Number and value of things ſto- 
len to be expreſt ii. 182, 183 
Where proper to uſe the word pre- 
tii, or ad valenciam ti, 183 
But not material, if theſe terms, be 
converted ib 
If one pretii, Nc. be added to ſe- 
veral things, where it ſhould in 
clerkſhip be applied ſeverally, 

it is good, if party be convict 
of all; but poſſibly contra, if 
conviR but of part ib 
Auod felonice cepit 20 owes matrices 
& agnos, or matrices & weryeces, 
ill ; but contra, if 20 oves ge- 
nerally 131 
De quatuor riſcis I ciflis, good, 
becauſe /pnonyma ib 
uod felonice abduxit unum equum, 
nought, without ſaying cepit, 
Oe. it 184 
uod ws eft unum equum, but 

treſpaſs for want of felonice. 

| ii. 172, 183 


6 * in del prope uſual 
t 


b But if party hath been indided 


If a thief finding little about 4 
menace of death force hin 
ſwear to fetch him a preg 

' ſum, which he doth, a gene 
indiament of robbery wi 1 
e 

Violenter in indictments of roll 

_ be both alledged andy 

How indictment muſt be 

To ouſt clergy indiQtnent 
conviction muſt be of ri 
in wel prope altam dan rei 
and not wie regia pedefiri, d 

| i. 

But if laid prope POLE. rep 
ſufficient 


eſe indiAments, tho' 

_ ought to be certain, yet 
_ ſubſtance, but only to aſcen 
point of clergy | 
Thames alta wia regia, und i 
were not, yet near it; hoy 
dictment to be of a tobl 
8 in a ſhip beloy 
ridge » £36. ü. 349, 
How 24 — ES e 
work corruption of blood 
In arſon how indie ment to be 5 
A. intending to burn the hoult 
B. thereby burns the houſe t 
how to be indicted | 
In rape, how indiQment mul 
laid 628, 632. ü. 
If one be indicted at a ee, 
felonice rapuit if removed 
B. R. he ſhall not anſwert 
as a felony, but treſpaſs i. 
In caſe of — if party bath 
been indicted at time of o/c 
how indiQment againſt g 
be, and how in the caſe oft 
cue, where party reſcued be 
he was indiQed 


taken by cap. before eſcape 
reſcue, how then it mult be 
How indictment muſt be lus 
Caſe of felony for breach if 
ſon, if part Lach not bet! 
dicted ore breach 
ſon, and bow 2 | 
1, 


Indi 


- 


ta 2s a miſdemeanor, which 
not concluſive, but traverſ- 
de ii. Page 154, 155 
ictment of forgery after a for- 
conviction, and judgment, 
aſt recite the record thereof 

| 686 
me be indicted, for that ratione 
re of certain lands he is 


a wund to repair a bridge, it muſt 
a | alledged, where thoſe lands 
gg | it. 188 
i, meat of aſſault in quendam 
u. un, good ib 


ſument againſt 4, that he is 
panunis latro, champartor, Ic. 
| 512. ii. 481, 182 
cmmunis harrectator, & pacis 
mini regis perturbator, & litium 
inator, bene; ſo of indict- 
ent, that he is noctivagus ii. 

. 182 
ment of barretry, concluding 
tra formam flat. or diver- 
n ſiatutorum, good tho' no 
rect ſtatute againſt it ii. 191 
her in barretry vill need be 
ledged ii. 180 


indictment muſt be for aidin 
naintainer of the pope's j wife 
dion 332 
al rules touching indidtments. 
band and wife indicted of fe- 


ſeveral, as the fact happens, 


fi 1. don ſuch indictment, baron 
barb OS be acquitted, and feme con- 
f of ed, and e o—_—_ 46, 516 
8 ther indictment a part or 
7 inct thing from the trial 

ed be 


| to 301 
unce between day in indict- 


liel em of felony or treaſon, and 
ſcape endence, immaterial ; yet if 
wY nance be great in point of 
e 


ve to avoid the danger of the 
ation of the attainder to the 
in indictment, fit that jury 
de true day 361. ii. 179 


ny, ſuch indictment is joint 


contained in the 'Two PAR rs. 
f London indicted for an e In all caſes to ouſt clergy 


indict- 
ment and evidence muſt both 
bring caſe within the act, other- 
wiſe clergy allowed Page 525, 
526, 535. li. 336 

Whether owner of ftolen goods 
ſhall have more reſtored, than 
what are contained in indictment 


Uſually at ſame ſeſſions the rsd 
indictments againſt ſame perſon 
are tried by ſame jury 545 

Acceſſary may be indicted Lit 
—— al, which is moſt uſual; 

ut when indicted ſeverally, in- 
dictment muſt contain certainty 
and kiud of principal felony 623 

Every felony includes miſpriſion, 
and party may be indicted of 
miſpriſion only 652, 708 

Where party to anſwer to a felon 

without indictment at king's ſuit 
ii. 156, 149 to 152% 

In all criminal cauſes moſt ſafe 
and regular way to proceed by 
indictment ii. 151® 

The indorſement, Billa vera, makes 
not the indictment; the bill it- 
ſelf, when affirmed, is the in- 
dictment ii. 162 

Of the caption of the indictment 
on return of certiorari ji. 165 - 

The form of the caption, and the 
analy fis thereof, Norf. ad gene- 
ralem ſeſſionem, Wc. ii. 165 to 
| I 

Record of indictment, as it ſtands 
on the file of court, wherein ta- 
ken, is only, juratores pro domi- 
no rege ſuper ſacramentum ſuum 
præ ſentant, when returned on 
certiorari is moſt explicit 

ii. 165 

Name of county muſt be in margin 

of record, or repeated in body 
of caption ii. 166 

Court, where preſentment made, 
to be expreſt ib 

It muſt appear where ſeſſions held, 
and that place, where held is 
within extent of commiſſion; 


and 
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and therefore, if Dorſet in the 
margin and caption be ad gene- 


ralem ſeſfionem pacis tent. apud 
FS. and ſay not in comitatu pred. 
it is nought 
So if weſt-riding in comit Eborum 
be in the margin, and caption 
be apud 8. in compred. it ſhall 
be quaſhed, becauſe not ſaid 
—_ S. in weſt-riding in com. 
prœd. | ib 
How many juſtices to be named, 
but reſt may be ſupplied by the 
words (& Peciis ſuis, &c. ib 


How title of their authority to be 


ſet forth, as juſtic. ad gaolam, 
8 , as juſt yu 


2 
If there be a ſeſſion by three com- 
miſſions, as of gaol-delivery, 
c. if it be returned at a ſeſſi- 
on holden before them, and 
record be made up, as on all 
three commiſſions, if they have 
juriſdiction to take indictment 
but by one, it is good, tho? not 
enabled to take it by the other 


11. 166 


Where return muſt mention any, 
and which of the juſtices to be 
of the quorum, or not ii. 167 

Where caption faulty in form, 
ſame term it may be amended 
by clerk of aſſiſes, or peace, but 
not in another term ii. 168 

In another term clerk, that returns 

it, ſhall be fined for his infor- 
mal return ib 

Indictment deſcribed ii. 7 

Latin a fixt regular language i 

Falſe Latin did not vitiate indict- 
ment j ib 

But words of art by omiſſion, or 

miſplacing letters becoming in- 


ſenſible vitiate ib 
Of inſenfible and incertain words 
ii, 170 


Where verb of fingular number is 
uſed for a plural, indictment 
ſhall be quaſhed. ib 

Of abbreviations, and where con- 
ſtrued to beſt advantage for 
maintaining indictments ib 


ii. Page 166 


Figures not allowed in indictmer; 
tho* ſometime /iteral number: 
in returns ii Pape | 

Indictment grounded on offenſe 
ſtatute muſt bring it within ſo 
ſtantial deſcription of it; ul 
wiſe contra formam flat will 


ſupply it li. 168, 1c 


d 

If offenſe be made felony, or oths 
wiſe penal by ac, and by pray 
in ſame, or any ſubſequent 
ſome caſes are exempted out 
it, indictment need not qui 
the offenſe, ſo as to exeny 
out of the proviſo ; but p 
ſhall have Neth of it 
pleading not guilty, or in ſi 
manner ſhall have advantage 
the ſubſequent ſtatute by 21 j 

| ii. 170, 1 

If ad be prohibitory, = by 
ſubſtantive clauſe gives a ret 
very of penalty by actionofd 
but is filent as to indictm 
party may be indicted on pro 
itory clauſe, and thereon fu 
bnt not to recover penalty, | 
fine ought not to exceed 
lt. 1 

But if a# be not prohibitory, | 
only if any ſhall do ſuch a th 
he thall forfeit 5 |, to be reel... 
vered by action of debt, & 
mentions nothing of indictme 
he cannot be indicted for it 
If one be indicted for off 
which was at common law 
indictment concludes contre 
mam flat. but in truth » 
brought within the a4 ith 
be quaſhned ii. 171, 
One indicted for ar en; 00 
guilty pleaded, a ſpecial vet 
was found, which was adjud 
no felony ; on ſame indicim 
he was adjudged to pilot), 
ſed quere, for being tried 
felony, he had not t oſe ad 
tages for his defence, #5 i 
dicted for treſpaſs 1. 


A panic 


particular ſtatute muſt be recited 


and proved by examined copy 
ii. Page 172, 192 


Fe 
nſe al as —_— a forfeiture 
in (oo the king, or making a felony . 


or treaſon are general ads 1i.172 
general act need not be recited, 
hut it is ſufficient to conclude 
ana formam flat. in hujuſmodi 
toſu edit F. proviſ but if miſ- 


pro cited, court takes notice of 
ent me ſtatute, and rejects miſreci- 
| out as ſurpluſage ii. 172, 173 
qui i recited and miſtecited in a 


point material, and concludes 
mtra formam flat. pred. it is 
tal, and indictment quaſhed 
li. 172 


tape ere a# is repeated and re-enact- 
1 or temporary and expires, 
70, continued to the end of next 
don, and before it is continued 


wer, how indictment to con- 
tude as to contra formam, Ic. 
ere one act relates to another, 
i whore former makes offenſe, 
ter adds a penalty, how in- 


" lictment to conclude ii 173 
u. ee offender, and ſeveral c pital 
ny, lenses be committed by him, 
a tn: may be joined in one in- 
be einen ib 
„ offenders commit one of- 


1ctme 
IT it 
oller 
law 
ntra 
1 is 
7 it if 
171,1 
=. 
xl ver 
adjud 


ſe fo in law they are ſeveral 
tenſes, yet they may be joined 
*T ib 


i 
{ offenſes be of ſeveral degrees, 
ut dependant one on another, 
in the caſe of principal in firſt 
gree, and principal in ſecond 
re, and acceſſary before or 
ler ib 
te joint indictments for ſeve- 
V offenſes of ſame nature di- 


ict net committed b 4 

\ | y ſevera 
wy lenders have been held ill, or 
* u . 174 
* te divers perſons are inſerted 


one indictment, the word ſe- 
valiter makes them ſeveral ib 
Fanmatical order of the ſe ve- 


* 
U. 8 


nic 


contained in the Two PARTS. 


ral parts of neg vor : 
nv. Fage 174, 1 
If day be inſerted, — 3 
nought, and ſhall not be ſup- 
plied by intendment of (u/?, 
preterito), unleſs ſo expreſt; 
but it ſo, ſufficient to aſcertain 
year by day of ſeſſions ii. 


1 N 

Seſſions held 20 May, offenſe fape 
poſed on 10 of May laft paſt, 
it ſhall relate to day, and not 
month, and ſo for the words next 
enſuin | ii. 198 
One indicted that he in fefto Sanc- 
ti Petri, Cc. ill, becauſe two 
feaſts of that name ib 
Ird ctnent, quod primo die Maii, 
&c in quendam 3 inſult. fecit, 
& ipſum werberavit, and ſays 
not adtunc & 'bidem verberavit, 
good; wi & armis, day and 
place named 1n beginning. reter 
to all enſuing acts; but contra in 
felony, there mult be adtunc & 
ibidem to the ſtroke, or the rob- 
bery, c. and day and place of 
aſſault ia ſufficient 1 
If ſaid thai defenoant on 1 and 2 
ot May made an a flauit, and fe- 
lomoutly took, fc. ill, becauſe 
incertain,to which day telonious 
raking relates 1-0 
Uſual to repeat adtunc & ibidemio 
the ſeveral parts of fact charged 
ii. 178, 180 

Regularly vill. or hamlet and county 
muſt be expreſt ii. 180 
Where time muſt be repeated, re- 
gularly, place muſt be fo too ib 
Suff. in the margin, indictment, 
ſuppoſing fact to be done apud 
8. in com pred (ufficicnt; but 
contra, ii another county be 
mentioned in the addition of any 
party, &c. ib 
Iadictment not aided by verdict; 
none of the ſtatutes of jeofails 
extend to them ii. 183, 193 
What is defect of certainty in 4 
count, is much more ſo in in- 
dictment. „ ii. 183 

1 8 25 ladictmea 


A TABLE of the Principal Matters 


Indictment of felony myſt alledge 


fact to be done felonice, of trea- 


ſon proditorie, of petit treaſon, 
felonice & proditorie Page 59 
11. 184, 187 
Felony or treaſon at common law 
was laid to be done vi & armis 
but now unneceſſary by ſtatute 


187 

So are the words gladiit, baculis & 
cultellis ib 
Regularly every indiAment ought 
to conclude contra pacem, but 
need not conclude contracoronam 
& dignitatem ej us ii. 188 
Concluding contre pacem, and faith 
not domini regis, is inſufficient 


ib 
Why indictments conclude contra 
pacem, fc. 130 


For offenſe ſuppoſed to be com- 
mitted in time of former king, 
and concludes contra pacem regis 
nunc, nought ii 188, 189 

One indicted in time of one king 
contra formam domini regis nunc, 
may be arraigned for that offenſe 
in the time of his ſucceſſor 

| 18 

IndiAment not diſcontinued by w 
'miſe of the Ain | 

If the offenſe be ſuppoſed to be be- 
gun in the time of one king, and 
continued in the time of his ſuc- 
ceſſor, it muſt conclude contra 

pacem of both kings ib 
| If an offenſe be alledgedin the time 
of one king, and indictment ta- 
ken in the reign of the ſucceed- 
ing king, and concludes contra 
pacem nuper regis, & regis nunc 
good; regis nunc ſurpluſage ib 

Where inditments ſhall conclude 
contra formam ſlatuti or flatuts- 
rum, or not, and where only 


ſurpluſage 


If an offenſe be at common law, 
and alſo prohibited by ſtatute 

. with a corporal, or other penaliy, 
party may be indicted at com- 
mon law; and if it conclude not 


ib Where offender indictabli. V. 


468, 561, 667. 
ii. 189 to 194 


contra formam flat. it ſtand 
ly as indiment at com th 
law, and he can receive only (i jc 
penalty the common lay inf; . 
: ii. Page 191, 1M vi 
Great ftriQnefſes required in e 
dicments, the reproach of i ca 
law, Cc. ii. 40 r 
Rare to take any exceptions 10j be 
dictments before conviion de 
on indictments removed ino be 


R. by certiorari, which J. 
may in diſcretion hear or 
hear, but remand priſoner 
indictment i. 

If exceptions to an indiQment 

peur matetial, court can qu 
that, and direct a new bill 
be fent to grand jury, wher 
faults may be amended, 
prifoner be arraigned de nw 

One attaint by outlawry, ſhallt 
be indicted till outlawryrever 

ll, 2 

For 1what cauſes-indifments aba 

Vide ABATEMENT. 

Where beſt to arraign priſiner 
indidment or coroner's i 
or both and for other matt 
Vide ARRAIGNMENT. 


COUNTY. 

What evidence maintains indi? 
Vide EVIDENCE. 

What the quality of indid 
Vide JURY. 

For indidments in leets and i 
Vide LEET, SHERIFF. 


INFANT. 


Wherein the civil and cn 
agree, or differ with reſpet 
the full age of a man for 
contracts; being à procuratit 


executor ,or conſenting to mm 

17, 2 

As to crimes, into what peng pur 
civil law diſtinguiſheih tbe g ©! 
and at what age it preſun 4 


men capaces doli, or not 16,16 


ub ciril and common law leave 
he queſtion whether party ca- 


my | 
aly oli, or not, ad arbitrium 
nf WY ci on the circumſtances,and 


vith what Caution Pape 18 
common law, as to offenfes not 
capital, in fome cafes infant is 
— dy his non- age; and 


$101 rein privilege is all one, whe- 
der above thirteen or under, if 
nt0 WY be de under twenty one years; 
B. WW bot with ſome and what differ- 
or oy exces 20 


de fined and impriſoned, and 
wt be privileged barely becauſe 
nder twenty-one; but court ex 
oficio on his trial ought to ex- 
imine, whether he is deli capax, 
ind had diſcretion to do the ac? 
vberewith he is charged ib 
t if offenſe charged by a mere 
non-feaſance, unleſs of ſuch a 
thing as he is bound by tenure 
or the like to do, as to repair 


aſs he ſhall be privileged by 
his non-age, if under twenty - 
dee, tho above fourteen; be- 
cauſe aches in ſuch caſe ſhall 
vt be imputed to him id 
ofant in @fiſe youch a record, 
ud fail at the day, he ſhall not 
de impriſoned; and yet Weſt n. 
2. that gives impriſonment in 
ſuch caſe, is general ib 
A. kills B. and C. and D. are 
preſent, and attack not offender, 
tbey ſhall be fined and imptiſon- 


te ſhall not 21. ii. 57 
*ere corporal puniſhment is but 
(pet collateral, and not direct inten- 

os of proceeding againſt infant 
ator or bis miſdemeanor, there in 
guy caſes infunt under twenty - 


ve ſhall be ſpared, tho 
puriſhment by ſtatute 
nant of eighteen be convict of 
dſeifin with force, he ſhall not 
te impriſoned, and yet ſeme co- 
wrt thall 21. ii. 75 


ſſib 
N 


at convict of riot, Cc. ſhall 


t bridge, Hr.) there in ſome 


ed; but if C. within twenty one, 


contained in the 'Two Parts. 


IF infant be convict in action of 
treſpaſs vi & armis, the entry 
ſhall be nihil de fine, ſed pardo- 
natur, quia infans; if a capia- 
tur be entered, it is error, 
for it appears judicially, to 
court, that he was within age, 
when he appears by guardian, 
nor ſhall he be in miſericordia 

pro falſo clamore Page 2 

ll. 76 

General ſtatutes, that give 2 
poral puniſhment extend not to 
infants _ ib 

But where a fact is made felony or 
treaſon, it extends as well to in- 
fants of above fourteen, as 
others 21,22 

Civil law uncertain in defining 
ætas pubertati proxima;butlaws 
of England, antiently deter- 
mined it to be twelve years for 
both ſexes; under that age none 
could regularly be guilty of a 
capital offenſes, and above that 
age he might, or not, accord- 
ing tocircumſtances, that might 
induce court or jury to judge 
him deli capax, wel incapax 

22, 23, 24, 515 

Infant of twelve compellable to 
take oath of alligeance 23 

Againſt infant under twelve pro- 
ceſs of outiawry on indictment 
was not awardable; and if a- 
warded, error; but if above 
that age, ſuch proceſs was a- 
n ‚ 23, 24 

If infant under twenty-one ſhall 
confeſs indictment, court ought 
not to record it, but put him to 
plead not guilty, or at leaſt in- 
quire by inqueſt of office oftruth 
of fact 24, 27, 491. 492 

How the law now is with reſpect 
to infants and their puniſhments 

DD 25 to 29 

Infant above fourteen and under 
twenty-one is equally ſubject to 
corporal puniſhments, as well 
as others of full age, for it is 


| 2 pre ſumptie 
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fra ſumptio juris, that after 
fourteen they are doli capaces 
12 Page 2 
A lad of ſixteen convict of ſucceſ- 
five wilful burning three dwel- 
| ling-hovſes, g. had judgment 
to die, and was executed ib 
ourteen years common ſtandard, 
at which 
males are ſubject to capital pu- 
niſhments for offenſes commit- 
| ted by them at any time after 
that age --- >: S640 8 
Infant under fourteen, and above 
twelve, is not prima facie pre- 
ſumed doli capax, and therefore 
regularly for a capital offenſe 
committed under fourteen is not 
to be convicted, but may be 
found not guilty, or jury may 
find ſpecially, and how ; in 
which caſe court ought to diſ- 
charge him, becauſe no felony 
e e ee 2856 ro 29 
et if it appear to the court that 
" he was doli capax, when offenſe 
committed, he'may be convict- 
ed and ſuffer death, tho' he 
hath not attained annum puber- 
tatis, viz. fourteen 26, 434, 
re „ 1 | 1 a 70 
Infant [ten years old] 2 U 
led his companion, and hid 
© himſelf, hanged; malitia ſup- 
r 
A girl'of thirteen burnt for petit 
r 
If infant be above ſeven, and un- 
der twelve, and commit a felo- 
ny, he is prima facie to be 
judged not guilty, and found fo, 
cauſe ſuppbſed not of diſcre- 
tion to judge between good and 
evil; yet in that "caſe, if it ap- 
car 7 pregnant evidence that 
ha 


ment of death may be given 
againſt him 225, 27 
Infant of nine killed infant of like 
age, he confeft' felony, and on 
examination found he hid the 
blood and body; held be ought 
to be — 


= males and fe- 


'fuch "diſcretion, judg- ' 


Circumſtances to. be enquireg 
by Jury Pape 
If convict, court cannot ex «#; 
diſcharge infant | 
If infant be infra etatem infanti 
Dig. ſeyen years, he can 
guilty of felony, whatever c 
cumſtances proving diſcret 
may appear, for ex preſuny 
ne Juris he Cannot have diſc 
tion, and no ayerment ſhal 
received againſt it 275 
As to matters of crime, fem: 
have ſame privilege of non-4 
as males 
If infant be firſt arraigned and 
quitted for indictment of at 
der by grand inqueſt, he n 
plead that acquittal on arraj 
ment on coroner's inqueſt, 
that will diſcharge him 28, 
Infant under fourteen preſun 
unable to commit a rape, | 
preſent and aſſiſting ther 
may be a principal 0 
Ad making offenſe felony d 
not one under fourteen 


INFORMATIONS. 


— 
w—_ Q ww rw 


EE >= > Ik. a 


11 H. 7. gaye power to proc 
in all penal ſtatutes by infor 
tion before juſtice ot aſiſe 
peace, treaſon, murder and 
ony excepted' i. 
Ill uſe being made of it, repe 


Tho' informations are often p 
' tiſed in the crown office in 
criminal, and by many pt 
ads the proſecution 1s by 
ads themſelyes io beby! 
plaint, information, or 1nd 
ment, yet proſecution in cap! 
caſes A l to be by 10d 
ment; except in caſes except 
which ſee - ' ii. 156 10 
In all criminal cauſes the mol 
'* gular and ſafe way, and 1 
conſonant to magnacharta, 
preſentment or indictment, 
twelve ſworn men l.! 
SL AW ea” 2 12 ey 27 4 


\ 


H . 8. for curing omiſſion of the 


in indictments, extends not to 


uſorma tions ii. Page 187 
DES r OF OFFICE. 
ver © 
ſcre jury find one, whom they acquit 
ſung ' Ireaſon or felony, fled; they 
die ouſt inquire what goods he had; 
ſhall but this only an inqueſt of office, 
27,0 2nd traverſable by party, or 
fem thoſe who have the goods 362, 


414. 493- Ii. 154, 301 
Fhere in caſe of inqueſt of office 
jurors not finding according to 
evidence have been fined ii. 311 
here court may inquire ex officio, 
whether priſoner be of years of 


eſt, diſcretion. Vide INFANT. 

28, WW bether he be compos mentis. Vi- 
reſur de IDEOT), &c. 

pe, lere one flands mute ex viſitatione 


Dei or ex malitia. Vide MUTE. 
ſide CORONER per totum. 


KQUISITION OF DEATH. vi- 
& CORONER, FELO DE SE. 


INTENTION. + 


proc 
inſom o be tried by circumſtances 229, 
4. 429, 508, 509 
r and caſes of larceny what are cir- 
11. % cumſtances evidencing a feloni- 
repeal ous intent 5 
ently, tho” not now, woluntas 
ten pl reputebatur pro facto 532 
e in primary intention be to beat, 
ny Pl tho! killing may be the effect, 
ts by yet it is not ſo much felonious 


intent as makes burglary 561 
IRELAND. 


in cap! 
y 10 70 


except we laws there of treaſon 147 


efing of ſoldiers expounded; 
e * H. 6. oi ib 
was chief treaſon charged on 
ta, u tal of Strafford,king's lieutenant 
there, what detence 1 

JJ 10 H. 7: in Ireland ( Poining's 
law) all ſtatutes of England are 
enatted to be obſerved there ib 


27 4 


'vords vi & armis, gladiis, fc. 


contained in the Two PARTS. 


25 E. 3. declaring treaſons, and 
i H. 4. enaQing, that nothing 
ſhall be treaſon, but what is 
within that ac, treaſons enaQ- 

ed there tempore H. 6. and after- 
wards before 10 H. 7. ſeem not 
to be repealed Page 147 


General introduction of ſtatutes f 


England, being an affirmative 
law cannot be intended to take 
away thoſe ad, which were 
made in Ireland for declaring 
treaſon, as 18 H. 6 ib 
Ad for earl of Strafford's attainder 
juſtly repealed, and why ib 
Tho' part of the dominions, yet 


no part of the realm of England, 


17, 
Ireland hath ſame laws for = on 
that England, and ſome more, 
yet for treaſon in Ireland offend. 
er may be tried in England by 
35 H. 8. 155 
A peer there tried here for treaſon 


by a common jury 155, 317, 
69 


nor infra quatuor maria 5 i 


JUDGMENT. 


Court ex officio; to give judgment 


for treaſon ; but if king's ſer- 
jeant or attorney prays it, how 
prayer to be entered 3 
The form of ſevere judgment for 
high treaſon © 350, 351, 382, 
\ 11. 9 
King often pardons 2 = 
heading, under great ſeal, Ec. 


1, 370, li. 412 


3 
Women to be * and burnt, 
as well in high as petit treaſon 


351, ii. 397. 399 


Form of leſs ſolemn 
which is only to be drawn and 


hanged 51. ii. 
But women to be 8 and Pad 


udgment, 


351 


For counterfeiting great or privy 
tal. or privy fignet, or fign ma- 
nua 187, 351, 352. it. 398, 


399 
or 


3 F 
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5 F or counter feiting or clipping, waſh- 
ing. &c, king's coin, or foreign 
coin made current. Page 219, 


ii. 

For knowingly importing Fae mo- 

ney ad * * the king's coin, with 
intent to merchandize, &c. 

220 


In new treaſons it is to be the moſt 


ſevere judgment ; but contra as 
to coin 220, 221, 352, 353- 
ii. 396, 397 
What the conſequents of judgment 
in treaſon 354 
In high treaſon marſhal is menti- 
oned as officer, by whom exe- 
- cution is to be made, in the ve- 
ry judgment in B. R. ii. 411 
Judgment of treaſon given by the 
lords per afſent du roy as a tran- 
ſcendent puniſhment of the mur- 
der of the duke of Glouceſter 
| x 266, 267 
There may be reaſons not only in 
policy, but juſtice, ſometimes 
for a parliament to vary the pu- 
niſhment of crimes, in ſubſtance 
the ſame, when differenced by 


circumſtances 270 
Judgment for miſprifion of treaſon 
374, 11. 400 

For petit treaſon 382. ii. 399 


A wife or ſervant acceſſary before 
to petit trea ſen, judgment to be 
as againſt principal 379 

But if acceſſary, whether before or 


_— be a ſtranger, judgment, 


all be, quod ſuſpendatur, Cc. 

82 

Judgment of peine fort & 5 
where priſoner challenges thir- 
ty · ſix in petit treaſon, as well in 
appeals, as indictments, and in 
caſe of men, as well as women 
11. 319, 399, 400 

Miſprifion of petit —4 
- able by tine and impriſonment ; 
ſa is mſiprifion of felony 75 
udgment in all caſes of felony, 
guod ſuſpendatur per collum, quo- 
uſque mortuus fuerit ii. 399 


What judgment by Mea. 
miſprifion of felony, if cone 
an officer, as ſheriff, c. 
a common perſon Page 3 


If jury in caſe of indiQment 0 
murder or manſlaughter, ind 
homicideto ha ve been involuna 
& fic, &c. court may give jut 
ment againſt concluſion of ye 
dict, as that the fact is mz 
ſlaughter, tho? verdict conch 
per infortunium, or ſe defen 


Where thief is killed of ce 
purſuit, if ſpecial matter 
found, the killer ſhall hy 
judgment, gued eat inde fine d 

| becauſe it is no felony; 
cauſeth any forfeiture, b. 
as of goods, and fo differ fr 
fe defendendo, or per infertunix 
as to forfeiture of goods i. 

One indicted of homicide ſe def 
dendo, or per infortunium n 
plead to it, or conſeſs it, a 
no other judgment, but re 
tur pri ſonræ, or he is bailed 
expedandam gratiam regis 

II. 10 

If one by coroner's inqueſt, | 
found to have killed a thief 1 
ſaulting to rob him, Cc. he ſha 
not be arraigned on that indi6 
ment, but be diſmiſt without a 
judgment 8 

If one be indidted of murder 

manſlaughter, and on not gui 

ſpecial matter is found, judy 
ment is, quod eat inde quit 
which is a perpetual bar ; but 
found guilty /e defendends, jd 
ment is, quod expedet gratia 

repis il. 39 

Judgment in grand and petit lard 
ay og, 530. U. 4 

In theft. bote * 93 ii. 40 

Judgment of peine fort & du 
and how entered ii. 319, 3% 

45 


How jud 


ent in caſe of all 
ance of clergy entered 


"He 


> 


by a peer muſt aver his peerage, 
ind pray benefit of 1 E. 6. 
and how judgment for his de- 
lyerance ſhall be 2 

ii. Page 396 
t be alledged that priſoner 5 a 
derk in orders, how judgment 
hall be entered after his read- 
ug; and the like, if he plead 
lig s pardon of burning in the 
hand ib 
2 layman pray his clergy, and 
it appear on record that he had 
t before, how the entry is ib 
xd ſo if he prays his c/ergy, and 
cannot read ib 
dere judgment on acquittal is 
only guod eat inde fine die, and 
there is defect in indictment, it 
ſhall be ſuppoſed to be given on 
that defect ii. 248 
igment of eat inde fine die, ge- 
eral and ſpecial ii. 392 


found, and on peruſal of decla- 
ation, a fault therein appears, 
bow judgment ſhall be, ſo as 
wot to be a bar in another ac- 
tion | ii. 
given generally, it ſhall be in- 
tended on verdi& and merits ib 
1 quare impedit by the king iſſue 
k joined, and found for defendant, 
tis alledged in arreſt of judg- 
ment that no patron is named 
u the writ, judgment ſhall be 
entered generally, quod eat inde 
e die, and not ſpecially or, 
pea in abatement ; but it ſhall 
bot bar the king in a new ac- 
oo, for the eat ſine die ſhall be 
plied to the plea to the writ 


ine plead in bar to indiQtment 
'et if indictment inſufficient, 
whether eat ſine die ſhall be ap- 
plied to inſufficiency of indiQ- 
nent, or to plea in bar ib 
o have the eat fine die ſpecial 
that caſe, and how ib 
de plead not guilty, and be ac- 
Wtted, judgment is not only 
fud eat inde fine die, but ideo 
aß deratum eft, quod eat inde 


venant a ſpecial verdiQ is 


ib 


contained in the Two PARTS. 


quietus, tho? at king's ſuit 
it. Page 394 


If entry be, quod eat inde quietus, 


priſoner cannot be arraigned 
again, tho' indictment inſuffici- 
ent, till judgment of acquittal 
reverſed, becauſe it muſt go to 
matter of the verdict ii. 394, 


Where priſoner excepts to init 
ficiency of indictment, or court 
doth it ex officio, how judgment 
to be ib 

Judgment on auterfoits acquit, con- 
vict or attaint, and confeſſion 
by king's attorney, how to be 
entered ii. 392 


How judgment entered on plea of 


pardon, and how allowance 
thereof entered in the mar- 
in , ny. Il, 2 
One outlawed of felony 33 
tho? no other judgment but utle- 
gatum eft per judicium coronato- 
rum is of itſelf an attainder, 
and ſubjects offender to ſuch 
award thereon to be made b 
court,” as is ſuitable to the of- 


fenſe ii. 
Judgment, quod ſuſpendatur ; 29 


to be given, as well _ a 
peer, as another, in caſe of fe- 
lomy, and cannot otherwiſe be 
e by court, or executed by 

eriff ib 

Tho“ judgment regularly againſt 
the ling is ſolvo jure regis, yet 
contra in caſe of life ii. 247 

Former acquittal by judgment not 
only a bar of new indictment 
for ſame offenſe ; but if party is 
indicted de novo, and outlawed 

| thereon, he may allign his for- 
mer acquittal for error in that 
outlawry, and reverſe it for that 
cauſe, and we that caſe how 
judgment to be ii. 243, 2 
Te werde Eyt judgement de = 
& member in an ad create a fe- 
lony 627, 641, 703 

Court may reſpite judgment on ac · 

guittal, if againſt full evidence 
ii. 310 
In 


«4 
. 
9 
4 
1 
1 
if 
1 
1 


A TABLE of the Principal Matter: 


In England law more determinate, 
than in other places, and leaves 
as little as may, to arbitrium j u- 
dicis Page 13 

It doth not allow an arbitrary pow- 
er to the judge to change pu- 
niſhment law inflicts 19 

Thorp, C. 5. was ſentenced to 
death before ſpecial commiſ- 
fioners aſſigned ad j udicandum 
ſecundum voluntatem regis, in re- 
ſpect of the oath made by him 

to the King and broken, where- 
by. he had bound himſelf to 


that forfeiture, that judgment 


was affirmed in parliament, but 
with what caution to prevent 
ſuch arbitrary courſe of pro- 
ceeding for the future 262, 263 
One indicted of ar/on pleaded not 
uilly, and a ſpecial verdict was 
ound, and ſpecial matter ad- 
judged, no felony ; yet onſame 
indictment priſoner adjudged to 
the pillory ; ſed quere ii. 172 
One indicted of felony before juſ- 
tices of oyer and terminer, &c. 
is convict, if record of convic- 
tion and priſoner be removed 
into B. R. B. R. may give 
judgment thereon, but what to 
be done previouſly thereto 
ii. 401, 404 
No other remedy before 11 H. 6. 
& 1 E. 6. for judgment to be 
iven on perſons deprived be- 
— judgment 401 
Where priſoner hath not always 
from his arraignment remained 
in cuſtody of court, where he 
firſt had judgment, but is 
brought in by cap. by ſheriff, 
he ſhall not be eſtopped from 
ſaying he is another perſon, and 
iſſue may be taken thereon, and 
ſhall be tried before execution 
awarded; and if he ſtand mute, 
it ſhall be inquired ex officio, 
whether of malice li. 402, 


. 427 
But contra, if in cuſlody of ſame 


court from his firſt arraignment, 


or if he had been bailed, | 
came in and rendered 
ii. Page 402, 10 

Where party outlawed, or abjun 
comes by proceſs into B. F. 
ſhall be demanded what be 
ſay why execution ſhould nc! 
awarded on record remove 
and if he confeſs himſelf, {; 
perſon, execution ſhall be 
warded * 

By 14 H. 6. juſtices of nif n 
on tranſcript of record ha 
power to give judgment 4 
award execution; but then 
ſoner muſt be ſent by bel 
corpus to ſheriff of county, vl 
niſi prius is, Or elſe ſhall | 
bailed to appear there ii. 40 


40 

But voy may return poſtea in 
B. R. and there judgment n 
be given, as. at common | 

ll. 4 


In what caſes execution ſhall « 


be awarded without demand, [ 
what priſoner has to ſay agauhy®" 
it ii. 401, 407, 4” 
Form of award of execution in iP * 


b ti. 409. 41 
Vide CORRUPTION AND 4 
TITUTION OF B LOO thi 
EXECUTION ANDR 
PRIEVE, FORFEITURE 
GAOL-DELIVERY KING 
BENCH, OYER AND TER.” 
MINER. | 
JURISDICTION. 
Where temporal judge may it 
dently take notice, whether 
tenet be hereſy, or not 4 
Interpretation of a ſtatute belony 
to common law 
Juſtices of C. B. cannot hold ple 
on indictment or appeal in cap 
tal cauſes 49 
Where proceedings of judges 
capitals without ſtrict extent“ 
their commiſſion, or where the 
commiſſion happens to be dt 
mined, are great miſpribo 
lk 


to ſelony be limited to ſpecial 
-iſdiction, yet miſpriſion of it 
pay be tried by a common jury, 


abjur id before general commiſſioners 
. N. pf ojer and ter miner Page 65 3* 
be ice of peace of county where 
d not! d done, cannot in foreign 


oty do any a@ of juriſdiction, 


, . impriſon, but what he may 
be 0 81. li. 50, * 
e ADMIRALTY, ARREST, 

+ ifCOMMISSION, COURT, 

1 "W401 - DELIVERY, HOMI- 

nt or, JUSTICE OF ASSISE, 

e sricgOr PEACE,KING'S 
Lol SENCH, MURDER AND 
be 1AN-SLAUGH TER. 

hall | 

i. 4 JURY. 

ea in Grand Fury. © 

nt n cal proviſion made for quality 


f indiQtors in Lancaſhire 286 

li. 52* 
ncaſes of murder, £&fc. com- 
itted in king's palace ii. 53 
uud inqueſts before juſtices in 
He ib 
ſummons of a ſeſſion of the 
pace form of precept for re- 
un of grand jury; a ſcire fa- 


cas alſo iſſues to all coroners, 
) Refeonſtables, G. to be there at 
Un bat da - 154* 
1NGWcording to others, a * 


diu iſſues to ſummon grand jury. 
Vide the form ib 
commiſſions of oyer and termi- 
wr, or gael delivery form of like 
venire ib 
this precept ſheriff returns 
wenty-four or more out of 


elong mole county, wis. a compe- 

au aumber out of every hun- 
dp, out of which grand in- 
ca vel of ſeſſions of peace, Oer 


ud terminer, or gaol-delivery 


_ eulen and {worn ad inqui-' 
eo; n, Cc. not as antiently 
bel re, which was a kind af 
det 4 inqueſt out of eyery hun- 
rise 


ib 


contained in the Two PARTS. 


In ſome counties, which conſiſt of 
gildable and ſuch franchiſe, . 
where antiently ſeveral juſtices 

of gaol-delivery ſat, as in Suf- 
falk, there are two grand juries, 
one for the gildable, another for 
the franchiſe - Page 154* 
Indiftors to be probi & legale: 
homines, and muſt be ſo return- 
ed; and this holds, as well in 
coroner's inqueſts, as other in- 
did ments or preſentments ii. 
| 155,167 
If any of them be outlawed, tho? in 
a perſonal action, it is plead- 
able in avoidance of indictment 
| 303. ii. 155* 
Who not probi & legales bomines ; 
where one is not legalis homo, 
tho' twelve beſide without ex- 
ception, inditment may be 
quaſhed by plea ii. 155* 167 
They muſt be king's liege people 
ul. 155 
And muſt be returned by-ſherift or 
bailiffs of franchiſes, without 


nomination of any, ſave by 
ſworn bailiffs ib 
All indictments taken contrary, 
void ib 


What freedom indiQors ought o 
have ib 
By ſtatute how juſtices of gaol-de- 
livery, or peace, (one of quorum) 
in open ſeſſions may reform pan- 
nel of grand jury ii. 36, 155% 
Grand jury ſworn firſt day com- 
monly ſerves whole ſeſſions of 
peace, c. yet court may grant 
another grand inqueſt to be re- 
turned and ſworn, and in what 
caſes that may be ii. 156®/ 
If on record it appear that grand 
inqueſt was returned after firſt 
day of feſſions, unleſs adjourn- 
ment be entered on record, it is 
erroneous ib 
By ſtatute grand inqueſt may be im- 
pannelled to inquire of conceal- 
ment of another grand inqueſt, 
and tho' it mentions only a grand 


m queſt 


A'TABLE of the Principal Matters 
- inqueſt to be returned by juſtices If juſtices of yer and term, 
aol delivery having heard 


of peace, yet it extends to B. R. 
and poſſibly to ſeſſions of oyer 
and ferminer, and gaol-delivery ; 
tho' that can rarely come in 
queſtion, becauſe ſeſſions of peace 
ordinarily accompany thoſe com- 
miſſions ii. Page 156, 157, 60 
This proper way of puniſhing 
grand inqueſt, if they reſuſe to 
- preſent ſuch things as are with- 
in their charge 11 257 
Grand inqueſt before juſtices of 
gaol delivery, Ec. ought only 
ro hear evidence for the king, 
and in caſe of probable evidence 
ought to find the bill, and why 
[ ed quere] | ib 
Where they may return the bill 
ignoramus ib 
If it appear that 4. was killed by 
B. and a bill of murder be pre- 
| ſented, regularly they ought to 
find the bill for murder, and 
not for manſlaughter, c. and 
wh 91, 492. it. 158 


y 
If a bill be againſt one tor murder, 


and grand inqueſt on evidence 


before them, or their own know 


ledge be ſatisfied, that it is but 
per infortunium or ſe defendendo, 
and accordingly return bill ſpe- 
cially, court may remand them 
to conſider better of it, or hear 
evidence at the bar, and accord- 
ingly direct grand inqueſt ii. 158 

A judge blame for fining grand 
inqueſt for ſuch a return ib 
If a bill be for murder, and it doth 
conſtare de © perſona occidentis, 
* whether they can find bill for 
manſlaughter, and ignoramus for 
the murder, and whether court 
be bound to receive ſuch a re- 
turn | ü. 158 to 162 
Whether they can be fined for ſuch 
a return ib 
If evidence to grand inqueſt be 
iven at the bar on indictment 

in B. R. and grand inqueſt will 
not find a bill according to di- 
rection of that court, in what 
inſtance they are fineable ib 


But on trial by petit jury, it 


dence at bar, grand inqueſ 
not find according to thei 
rections, juſtices may bind ii 
over to appear in B. R. and 
information againſt them, 
may be fined, [ /ed quere) 
| ii. Page 
Fines ſet on them by juſtce 
peace, oyer and terminer, 
gaol- delivery for concealment 
non-preſentments in any 0 
manner than that preſcribed 
3 H. 7. not warrantable by 
Progreſs of fines ſet on dea 
on grand inqueſts, then on 
tit juries for not finding acc 
ing to direction of court, 
then on jurors, in civil a 
for not finding in point of | 
according to court's directic 
3 ii. 160, 
Objections againſt ſetting — 8 
| ; it, 160, 
Grand jury ſworn to keep hi 
council undiſcovered; difclo 
whereof was formerly fel 
which is now | only fines 

ll 
If thirteen or more be of grand 
queſt, a preſentment by leſs! 
twelve ought not to be; bi 
there be twelve affenting, t 
ſome of the reſt of their nun 
diſſent, it is a good preſenin 


be by no more or leſs 
twelve, and all afſentingto 
' verdict | 5 | 
If preſentment be delivered ini 
court of ſeſſions and rect! 
no averment lies, that it 
not aſſented to by twelve il. 
Contra, in caſe of preſentmest 
a leet, for party diſtrained u 
ſo aver | 
Why indictors preſumed to be 
different 5 65 


A N 


vod exception, that one pro- 
ured himſelf to be returned on 
and inqueſt - ii. Page 162 
| be for murder, and they re- 


— un it billa Sera guoad man- 
R 2 | ughter, and ignor amus quoad 
"Sicder, what word it is uſual to 


ike out in preſence of y" 
uy, and ſo to receive bill ib 
at ſafeſt way with reſpeQ to 
is and like caſes ib 


ut bill affir med ib 
rence between preſentment by 
rand jury of county and liber- 


*Y | 11. 167, 168 
aries nent of aliens to be by grand 
en on Put of Engli/h 1. 271 


what county party indictable. 
ide COUNTY. 
INDICTMENT, PRE- 
TMENT. 


Petit Jury. | 

77 Elia. precedent of commiſ- 
to give judgment without 
rial by jury prime impreſſions 
. 3 
luliis rather to incline to ac- 
uittal than con vidion; caution 
ninſt the wit and invention of 
ccuſers, and odiouſneſs of the 


and 
iro euled 87, 300, 509, 636 
ez bi io be tranſported with hei- 
ing, | buſneſs of the offenſe 636 


ally at ſame ſeſſions the ſeveral 
«ments againſt ſame perſons 
ned by ſame jury 545 
5 triers of credit of witneſſes 
well as truth of fa 635. 


irded, theriff returns pannel of 
uy ' ii. 293 
d of jur | ib 
rm of charge given by clerk 
Þ jury; containing the effect 
their inquiry ii. 294 
dere be twenty priſoners at 
be bar for ſeveral ſelonies, and 
de oath is general to try be- 
ten king and priſoner at the 


rſement makes not inditment, 


li, 235, 276, 277, 313 
r mt guilty received = re- 
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bar, yet jury to inquire of no 
more than what particularly 
charged with; and tho' twenty 
have pleaded and ſtand at the 
bar, when jury is ſworn, yet 
court may ſtay at any number, 
and jury ſtand charged with no 
more ii. Page 29 
When they go from the bar, an: 
have brought in their verdiQ, 
then if ſame jury paſs on the re- 
maining priſoners, yet they are 


to be called over again, and re- - 


minded of their challenges, and 
jury ſworn de novo on their * 
1 
By antient law, if jury ſworn had 
been once particularly charged 
with a. priſoner, it was com- 
monly held they muſt give up 
their verdiQ, and they could 
nat be diſcharged before ib 
Yet contrary courſe hath long 
obtained ü. 295 
Where court may diſcharge jury 
| ſworn, and charged to try one 
non compos 35 
If after jury ſworn and departed 
from bar, one wilfully goes out 
of Town, the eleven cannot give 
any verdict without the twelfth; 
but twelfth ſhall. be fined for his 
contempt; and that jury may 
be diſcharged and new jury 
ſworn, and new evidence given, 
and verdiQ taken of new jury 
li. 295, 296, 
If a jury be charred ib 8254 


priſoners, and court finds jury 


partial to one, court may dif- 
charge jury of that priſoner, and 
put him on his trial by another 
jury Ae ii. 296 
Twelve ſworn to try the iſſue; at- 
ter departure A. one of them 


leaves his companions; by con- 


ſent of all parties B. anather of 


the pannel is ſworn in4's place, 


A. returns and being examined, 
why be departed, anſwered, to 
drink, and denied. on oath, that 


be had ſpoken with deſendant; 


014 whereon 
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 whereon B. was diſcharged,and 
verdi taken of A. and the 
other eleven, and A. fined = 

contempt ii. Page 2 

If thirteen be ſworn by onftae, 
ſwearing of laſt is void, and the 
other twelve ſhall ſerve ib 
No verdi& can be taken of leſs 
than twelve, and it is error ; 
and ſo in a preſentment; but if 
twelve be recorded ſworn, no 
averment lies that one was un- 
ſworn | | ib 
Court at common Jaw may on juſt 
cauſe removea juror after _— 

5 ! 
When jurors depart from the bar, 
a bailiff ought to be ſworn to 
— together, and not to 
ſuffer any to ſpeak to — 
After their departure they may hear 
one of the witneſſes again in 
open court, and may deſire to 
* — a queſtion to the court 
or theiriſatis fadion; and it ſhall 
be granted, ſo it be in open 
court; but if otherwiſe, this ap- 
pearing by examination in court, 
and indor ſed on poftea will avoid 
the verdict _ ii. 296, 307 
If they agree not before departure 
of juſtices of gaol-delivery, they 
muſt be conveyed along in carts, 
and judge may take and record 
their verdict in a foreign county; 
quere, whether in ſuch caſes, 
the ſeſſion may be adjourned be- 
fore verdict taken ib 
If there be eleven agreed, and but 
one diſſenting, who ſays he will 
rather die in priſon than con- 
ſent, yet verdi& ſhall not be 
taken by eleven, nor refuſer 
fined or impriſoned ib 
For moſt part in Eyre petit jury 
were all of ſame hundred where 
offenſe done; but now jury that 
tries, as well as inquires is ge- 
nerally of reſt of county ii. 3o1 
Any of the jury eating or drinking 
| before they have given up their 


_ 


If after jury gone from bar, 


verdiQ, fineable ii. Page 1 


But antiently, if at charges 0 
ther party, verdict ſet aſide, 
not 10 now 

If at charges of priſoner, 2 
wards found guilty, verdid 


But if they acquit him, judge 
fore whom verdiQ given, « 
record ſpecial matter, and the 
on verdi& ſhall be ſet af 
and a new trial granted 
A juryman, who hath a piet 
evidence in his pocket, and 
ter jury ſworn and gone it 
ther, ſhews it to them, is 
able; but verdiQ not ayoi 
tho' caſe appears on examit 
on ii. 306, 
But, if after jury ſworn, e 
party deliver a part of eric 
to jury, and verdict is given 
him, it ſhall ayoid it; butt 
it muſt appear by examinat 
which muſt be indorſed on jt 
or verdict, fo as it appear of 
cord, and not barely by ad 
made after; but if verdi 
given againſt him that delive 
the evidence, it is good ii. 
If a piece of evidence under 
be read in court, jury ought 
gularly to have it with the 
but contra, if not under ſeal 
If after jury ſworn, a piece 
evidence not under ſea] be 
court delivered to jury it ar 
not the verdict 
So if delivered by a mere ft: 
if verdi given againſt hw, 
whoſe behalf delivered 


ſend for a witneſs, who rept 
his evidence to them, this 
2 by examination, 
being indorſed on poſtea in 
the verdiQ; but witneſs ms 
heard again in open coun, 
court or parties re-examine 
E F ji. 200 


{depoſitions are read in open 
tourt to the jury, and as they 
are going from the bar, ſolici- 
tor for the king, without conſent 
of parties, Or order of court de- 
lyers copies of them to the jury, 
if they find againſt him, on 
whoſe part theſe were delivered, 
verdict is good; but if for him, 
and this appears by examination 
iadorſed on poffea, verdiQ ſhall 
te quaſhed, and a new venire 
or award for new jury returned 

ii. Page 308 
ſer evidence given, where divers 
written evidences are read on 
both ſides, and clerk is making 
wp his bundle of evidences un- 


er, a 
dif! 


judge 
en, . 
and the 
ſet af 
ed 

A piec 
t, and 
gone (0 
n, is | 
av 


xamin cer ſeal to deliver to jury, ſoli- 
306, citor for plaintiff delivers a bun- 
rn, e de of depoſitions to Jury ſome 
f evil whereof were read, ſome not 
given and on examination this appear- 
; but 198 ed, tho! jury ſwore they opened 
mini bot bundle delivered by ſolicitor, 
den yet verdi® for plaintiffs for this 


ear of 
y aſid 
verdiQt 
 delive 
d ii. 


cauſe avoided (matter being in- 
dorſed on the record), and a new 
venire awarded id 
night have been a miſdemeanor 
for jury to have looked into bun- 


inder de delivered by ſolicitor ib 
ought party after jury ſworn ſpeak with 
my 2 juryman of foreign buſineſs, 
r ſea 


ths avoids not verdict after gi- 
piece ven for him ib 
eal be 
7 0 ta juryman after his departure 
from the bar, and before verdict 
given, the caſe is clear for plain- 
if, this ſhall avoid verdiQ, if 
given for him, for it is new evi- 
dence ib 
A be challenged off, and twelve 
more ſworn, yet A. goes with 
them, and is preſent at their 


conſultation, if A. gives no new 


e tra 
ſt him, 
| 

bar, 
o rept 
, this 
tion, 
Yen at 


ls mig evidence, nor intermeddles, ver- 
ou” if 4 2909, but 4. ſhall be ined 


ji. 309 
Ione of the indictors be returned 
on petit jury, and do not chal- 


0 


bit if he, or any in his hehalf ſay 
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lenge himſelf, he ſhall be fined 
i. Page 
If a jury ſay they are ps. 22 
it being aſked, who ſhall ſay for 
them, they ſay their foreman, 
but on further enquiry they are 
not agreed, every one of them 
ſhall be fined apart ib 
If a juryman be called and refuſe 
to appear, or if having appeared 
withdraw himſelf before (worn, 
fineable | ib 
So if challenged, and while it s 
trying he withdraw, and chal- 
lenge be oyer-ruled, and he be 
not preſent tobe ſworn ib 
If eleven were agreed, and the 
twelfth refuſed, formerly ſuch 
juryman hath been fined, and 
inqueſt taken by the other ele. 
yen ib 
But both theſe courſes now diſ- 
allowed ib 
If jury convict againſt reaſon and 
evidence, or without evidence, 
and againſt direQion of court, 
court may reprieve convict be- 
fore judgment, and certify king 
for his pardon ii. 309, 310 
Court may reſpite judgment on 
acquittal, if againſt full evidence 
ti. 310 
In ſuch caſe King may have an 
attaint ib 
By ſtatute juſticiar or ſteward, be- 
fore whom any one is acquit of 
felony againſt pregnant evidence 
in Wales or the Marches thereof 
may bind over the jurors, 
K ib 
Several inſtances of jurors ſindin 
againſt evidence, being bined, 


but not warranted by law ii. 


| 160, 310 to 314 
Where fined for their contederacy 
and praQice ii. 311 


Where in caſe of inqueſt of office 


jurors not finding according to 
evidence, have been fined ib 
Whether B. R. can fine jurors for 
verdict againſt evidence ib 


Jurors 
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Jurors to be freemen, regularly 
freeholders ti. Page 264 
Legales; without any juſt _— 

on X I 
De vicineto; but this not ſtrictly 
required, for they of one fide 
of the county are by law de vi- 
cineto to try an offenſe of the o- 
ther fide of the county ib 
By antient law, if jurors by miſ- 
take or partiality give their ver- 
diQ in court, yet they may rec- 
tiſy it before record, or go to- 
gether again and reconſider it 
, ii. 299, 300, 310 
If recorded, they cannot retract, or 
alter it ii. 300 
In felony or treaſon no privy ver- 

dict ean be given I 

| For jury proceſs. Vide TRIAL. 
Vide CHALLENGE, VERDICT. 


JUSTICE OF ASSISE AND NI- 
SI PRIUS. 
Juſtices of aſſiſe are to ſend their 


records determined into the ex- 


chequer at Michaelmas ii. 1 
By ſtatute no man of lau ſhall be 
juſtice of aſſiſe, where born, or 
doth inhabit, but it is uſual- 

ly diſpenſed with by a non ob- 
ante "Wa 
Whether by 27 E. 1. de finibus, 
they may deliver gaol without 
any other commiſſion, and give 
judgment of felons ii. 39, 403 
Safe to have a ſpecial commiſſion 
for that purpoſe ii. 39, 40, 403 
In caſe of counterfeiting coin on 
3 H. 5. they expreſly muſt have 

a ſpecial commiſſion ii. 40 
If indictment in the country had 
been removed into B. R. and 
priſoner there had pleaded not 
guilty, after 27 E. 1. and be- 
tore 6 H.$. the tranſcript of re- 
cord might have been tranſmn- 
ted to have been tried at ni 
prius, and ſo in appeal ii. 39 

2 2 403 
Naming them juſtices of niſi prius 
in27 E. 1. is nothing, but the 


deſcription of their persons, 
whom commiſſions of gaol-4 


livery ſhall be direQed |. 2 


Juſtices of niſi privs could not 
common law give judgment j 
appeal or indiQtment ſent ther 
out of B. R. by niſi prius 0 
tried, no more than in other or 
dinary civil cauſes, becauſe il 

have but tranſcript of recon 
and their commiſſion is only 
triandum exitum _ li. 40 
In appeals, juſtices of ni jr 
may inquire of abettors, a 
give judgment, and if plain 
nonſuit, arraign priſoner 
king's ſuit l1.4 

May allow clergy to a convid 
manſlaughter on appeal ij 

May by ſtatute proceed to trial 
execution on indictment remoy 
ed by certiorari, and ſent dow 
to be tried by them | 

By 14 H. 6. have power in all ſ 
lonies and treaſons to give judg 
ment, and to award executio 
; 350. 11, 40 

This ſtatute'gives them no pou 
to inquire of abettors in appea 
nor to arraign on a nonſuit b 
fore them at king's ſuit || 

Juſtices of niſi prius, nient obſant 
14 H. 6. may, in caſe of indid 
ment or appeal ſent them oute 
B. R. return poftea into B. 
and there judgment may beg 
ven as at common law ii. 40 


JUSTICE OF PEACE. 


am AO www es mam Vs 
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They have no juriſdiQion in tret 
ſon, except as a felony [whic 
treaſon includes], and as 
breach of the peace; they mi 
take examination of traiton 
and impriſon them, and take in 

formation of witneſſes, and b 
them over, and tranſmit the! 
examinations and information 
to next , gaol-delivery, &. 


G 80. u. 4 
350, 372, 580 The 


ey cannot regularly arraign,try, 
and give judgment in treaſon, 
valeſs in ſuch caſes, as are by 
ſpecial af committed to their 
cognizance, becauſe their com- 
million extends not to it 

Page 350, 372. ii. 44- 
Rolle, c. . poo take in- 
4&ment of treaſon, tho' they 
cannot try it: x 
ſome as may take indictments 
of particular treaſons, but muſt 


nent 1 
t ther 
S$tOh 
her or 
ie th 
record 


| certify them into B. R. or gaol- 
us PR 1. 44 
% 4 y iſue their warrants within 
plain precincts of their commiſſion for 
net I tiking perſons charged of Gimes 
111 within cognizance of ſeſſions, 


and bind them over to appear 
there, tho' not indicted, not- 
withſtanding lord Coke's opinion 
to the contrary 579 
here juſtice of foreign county 
may grant his warrant, and com- 


um offender ; and where offen- 
ee judg 


curl nut be carried before a juſtice 


4 of proper or foreign county, or 
euch of them. Vide ARREST. 
hag 4. be in commiſſion of peace in 


1 county, and happen to 


in a foreign county, and com- 
plant is made to him of a felo- 


1. j done in proper county, as he 
— aunot iſue a warrant to take 
y be ey, ſo neither can he impriſon 
r. þ- n foreign county, becauſe an 


« of juriſdiQtion ; but he may 
ute oath of party robbed in 
purſuance of 27 Eliz. or may 
lake examination or informati- 


Toke 0, or recognizance in foreign 
| as "ly (ſed quere of the laſt,) 
hey ma n cannot compel them by im- 


Piſonment 581. li. 50, 51 


Ma * 15 a juſtice in two adjacent 
and bia untries, tho“ by ſeveral com- 
ait thel mifons, whilſt he lives in one 


Qunty, may ſend his warrant 


rmation 
WS arreſt in the other 580 
„ ii. nent, tho? not always ne- 


e ceſary, to take information on 


ber taken in a foreign county 
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oath; if party ſuſpeQed, then 
to ſet down cauſe of ſuſpicion 
: Page 582 
When neceſſary or not to bind 
party to proſecute before war- 
rant iſſued ib 
Previous to commitment three 
things required. 1. Examina- 
tion of party accuſed, bur with- 
. out oath. 2, Further exami- 
nation of accuſers and witneſſes 
on oath. 3. Binding over pro- 
ſecutor or witneffes to next aſ- 
liſes, Cc. 585. ii. 111 
Examinations ought to be in wri- 
ting without oath, and returned 
or certified to next gaol-delive- 
ry, Cc. and being ſworn 
juſtice or clerk to be duly taken, 
may be given in evidence 
585. il. 52 
If juſtice at return of warrant can- 
not take examination; he may 
ore tenus order officer to detain 
priſoner till next day, and this 
derainer juſtifiable without 
ſhewing particular cauſe, or 
any warrant in ſcriptis ib 
Time of detainer muſt be reaſon- 
able =o ii. 46,121 
Information of proſecutor or wit- 
neſſes to be in writing on oath, 
and returned or certified at next 
ſetſions, &c, and being ſworn 
by juſtices or clerk, Qc. to be 
| roly taken, may be given in 
evidence againſt priſoner, if wit- 
neſſes dead, or unable to travel 
305, 306, 586. ii. 52, 120 
Whether juſtices of peace of a fo- 
reign county may tranſmit ſuch 
informations before juſtices, of 
gaol-delivery, of proper county 
305, 306 
If juſtice commit or bail priſoner, 
he is to take ſurety of proſecu- 
tor, to proſecute, and of witneſſ- 
es to appear and give evidence, 
and on refuſal may commit them 
to gaol 585, 586. 1. 121 
Eſcapes within their juriſdiction 
600 
They 


A TABLE of the Principal Matters 
They Cnient obſtante clauſe: in their Juſtices of peace may take ind 


commiſſion are- not compriſed 
under name of juſtices of oyer 
and terminer Page 686, 687. 
ji. 23, 44 

Where neceſſary to enter their ad- 
journments ü. 24 
here they may or not proceed 
ſame ſeſſions againſt party in- 
dicted before them ii. 28, 2 

4 

They were by ſtatute to ſend their 
ioditments not determined to 


juſtices of gaol-delivery, whe- 


ther felonies or treſpaſſes, if par- 
ty in gaol or bailed, but now 
unneceſſary ll. 32, 48 
Where they may deliver priſoners 
by proclamation or not ii. 34, 


| 4 
Have power by ſtatute to reform 
ore tenus either pannel of grand 
or petit jury ii. 36, 155* 

| 156* 26 

Tap cannot make out proce 
when indiQment delivered over 
to juſtices of gaol-delivery ii. 37 
Conſervators ot the peace how an- 
tiently aſſigned ii. 42 
Firſt __— 5 of juſtices of 

peace by 1. E. 3. ii. 42, 

Hearing and 5 4 OE Re — 
by 18 E. 3. ii. 42, 48, 109 
Commillions of peace founded in 
theſe and other ads ii. 42 
Conſiſted antiently of three, now 
only two a VIMus ib 


Of the firſt and the powers it gives 
ib 


So of the ſecond ii. 42,43, 
Diſtribution of powers >. them 
| 33 
In returns or making up of 2 —— 
before juſtices of peace touching 
indictments or convictions, bow 
they muſt be ſtiled ii. 43, 44 
Juſtices of peace have power by 
ſtatute to hear and determine 
murders or manſlaughters, but 
ſeldom do, or any crime ouſt of 
clergy, and why li. 45, 46 


ment of /e defendends 
ii. N 
uy take inquiſition touching f 
ſe, if not inquired before 
roners, it need not be ju 
vi ſum cor poris, but is traverſal 
414, 419. i. 
May by ſtatute proceed on indit 
ment taken before former ju 
tices of peace in the county, 
cannot proceed on indifne 
taken before commiſſioners 
oyer and terminer or gaol-4 


very * 
But by ſtatute indictment taken} 
ſage ſheriff in his Turn, to bed 
livered to them at next ſelhat 
and they may praceed ther 


Commiſſion of eyer and termine 
the county determines ſect 

_ aſſegnavimus of commiſſn 
peace ad audiendum & term 
dum, quod quere i. 

General commiſſion of peace 
county determines not power 
former juſtice by charter, 
of juſtice in a city or corpe 
tion parcel of county 

Where no words of excluſion, j 
tices of peace of county hatt 
concurrent juriſdictionwithth 
by charter, and ſo if they 
juſtices of commiſſion in 10 
or city ke 

King, notwithſtanding charter, 
grant commiſſion of peace( 
cially in that city or cout 
and they will have concur 
juriſdiction with jullices 
charter | | 

But if franchiſe be granted, 
quod jufticiari comitatus ſ 
intromittant, tho ſubſeq 
commiſſion be granted in co 
at large, they have 10 J 
dition in this corporation 
town, but guere, whether 
diQment or ſeſſions in the 
chiſe be void, or only conte 
in juſtices Tp 90 


Fons private and public ii. 
| | Page 48 
fneſs of private, ale-bouſes, 


Page 

bins . „Ec. Ip ib 
fol inf ſubdivided into general 
e fu quarter-ſelſions and general ſeſ- 
verſah u 49 


ons 
ith to be ſummoned by precept 
in king's name | ib 
ether of theſe ſeſſions they may 
proceed in matters within their 
commiſſion, as to take indict- 
nents, try felons, &&c. ib 
particular ads ſome things li- 
nited to the quarter ſeſſions ib 


* 


** ſhen quarter · ſeſſions to be held 

[ bed | Il, 49, 50 

, Se 12ciouſly held in ſeveral coun- 
tes, and yet good li. 50 


Middleſex regularly but two 
ſeſſions, yet they may hold quar- 
ier. ſeſſions ib 
lices to execute their authority 
juſtices of peace within coun- 
h. where juſtices ib 
alice live or be out of his coun- 
7, be cannot by warrant fetch 
ne out of it into county _ 
be is 1 


ether a juſtice, who is ſuch, 


Gon, och in London and Middleſex, 
5 ba not commit one in Middle- 
vith thx brought out of London, and 
' they er /o ii. 51 


oy taken in foreign county, 
ultice there may commit, exa- 
une, give oath to informers, 
ud bind them over to give 
ndence, or commit them for 
cellty of preſerving the peace; 
ut gare, whether ſuch exami- 
auen and informations be evi- 


ned, ce on arraignment of felon 
us proper county | 305, 306 
bſequ 586. ii. 51 
n cou by cuſtom of London juſtices 


lf gaol. delivery fit at Newgate, 
Which is in London, both for 


ether dee and London, yet juſ- 
a of peace for Middleſex fit 

conte ia that county, and juſ- 

:. 8 of peace for London there 


ii. 51 


contained in the Two PARTS. 


One is brought by A. before juſtice | 
on ſuſpicion of felony, if 4. 
can materially teſtify, juſtice 
= bind him overſto proſecute, 
and if he refuſe, may commit 
bim + ii. Page 52 

They have juriſdiQion of felonies 
ariſing within the verge ib. 

In their ſeſſions may by common 
law proceed to outlawry on in- 
dictments found before them, 

and in popular actions by 1 

i 

But cannot iflue a capias utlega- 
tum, but muſt return record of 
outlawry in B, R. and thence 
this proceſs ſhall iſſue ib 

Where juſtices may proceed on in- 
dictments taken in Turns or 

_ Leets, or not il. 70, 71 

Juſtice cannot diſcharge one 
brought before him for ſuſpi- 
cion of felony, if felony was 
committed, but muſt bail or 
commit ii. 9 

One ſuſpected on 1 SS 
preſumed ſuch till contrary ap- 
pear ib 

Some miſtakes of lord Cake, as 

that a juſtice of peace cannot iſſue 
a warrant before indidment, Ic. 
refuted ii. 107 to 111 

By 34 E. 3. their power further 
intarged as to their taking per- 
ſons ſuſpeRed of felonies ii. 109 

They are conſervators of the peace 
and more ib 


Juſtice may by his warrant arreſt 


one ſuſpeQed of felony, tho? o- 
riginal ſuſpicion not in himſelf, 
but in party praying the war- 
rant ii. 109, 110 
Fit in all caſes of warrants for at- 
reſting for felony, much more 
tor ſuſpicion thereof, to exa- 
mine on oath party requiring it 
touching whole matter, where- 
on warrant demanded ii. 110, 
111 

Warrant to be under hand and 
ſeal 577. li. 111 


n Regularly 


A TanLE of the Principal Matter, 


contain cauſe 
e 577. ii. 111 


Regularly ought to 
1 | g - , ag 
If general, to anſwer Ab matters 


' as ſhall be objeFed, in diſcretion - 


of B. R. to bail or diſcharge 
Bo. — ok 
It may excuſe an officer in falſe 
impriſonment, if true cauſe or 

miſdemeanor within conuſance 
ol juſtice 4 
Antiently ſuch warrants in treaſon 

or felony held good in warrants 


of the peace and good behaviour 


cauſe muſt be ſhewn and why 

| ü. 111 
uſtice may make his warrant to 
take one ſufpeRed by name, 
but not all perſons ſuſpected; 
' contra of a rule in B. R. for 
that purpole 580, 586, 587 
| ii. 105, 112 


Juſtice may make a warrant, as 


well in caſe of felony as the 
eace, to bring party before 

* himſelf only, or generally be- 
fore any other juſtices, and then 


officer may bring him beſore any 


other juſtice of the county, and 

it is not in election of party to 
go before whom he pleaſes 

582. ii. 112 

In ſome caſes may make his war- 


rant to bring him to the ſeſſions, 


tho” it is better to bring him be- 
fore bimſelf or ſome juſtice, 
that party may be bailed 
| * 0, BS 
Warrant may be to bring party to 
the juſtice to bring ſureties for 
his appearance at the ſeſſions, Ic. 
and in mean time to keep the 
peace, or may be fi recuſaverit, 
to bring him to common gaol 
ibidem moraturus quouſque gratis 
hoe fecerit, and yet — 
may bring him before the juſ- 
tice, and if he there reſuſe to 
give ſureties, he may by virtue 
of firſt warrant bring him to 
gaol, and commit without any 


turther warrant or mittimus ib 


Warrant may be in king's name 
with teſte of the juſtice, but 


Entry to be per offia aperta; 


: * houſe, officer is excuſed 


' puniſhable in him . 


more uſually in name of juſj 

5 LEA 3 F ii. Pape 1 
Whether juſtices out of ſeſſions 
iſſue a warrant to take perf 
offending againſt a penal |; 
tho within their cognizan 
and ſo to bind them overto 
ſions, or in default to com 
them, and this before i; 
A 
On complaint and oath of g 
ſtolen, and that party ſuf 
goods are in ſuch a houſe, 
ews the cauſe of his ſuſpic 

| juſtice _ rant a warran 
ſearch in't 13 ſuſpected p 
mentioned therein, and 10 
tach goods and party, in wi 
cuſtody they ate found, andb 
them before him, or ſomes 

| juſtice to ſhew how he cane 
them. &c; this warrantable, 
ent ob ſtante opinion of Lord( 

| ti. 113, 

But convenient to express 
fearches be made in the 
time, and that party ſuſpe 

de pfreſent to give officer i 
mation of his goods i. 
| 114, 


if doors be ſhut; and be ref 
to be opened on demand, ol 
may break open doors : 

| 116, 
Lawful clauſe'in ſuch warran 
attach party, in whoſe cul 
the goods af found ber 
If che goods” ſtolen be not in 


breaks open the door to ſe 
for them on juſtices wal! 
but party that made ſuggt! 
puniſhable, for in events 


On return of this watrant ex 
if it appear they were notli 
_ are to be returned i 
poſſeſſor; but if it appea 
were, they are not to be 
vered to the proprietor, 
remain with ſheriff or cool 


of jul WM :bat party may proceed by con- 
Page 18M riding offender to have reſtitu- 
ſho tion 


goods not ſtolen, party to 

diſcharged 5 i 
tolen but not by him, but 
mother that - ſold or dehvered 


fear to be ignorant that hey 
were ſtolen, he may be dif- 
charged as an offender, and 
bound over to give evidence as 


ouſe, I witneſs againſt him that ſold 
ſuſpici ben . 151, 132 
ata knew they were ſtolen, fit to 
ed piii d bim over to anſwer the fe- 
d to r: ii. 152 


ſe warrants are judicial ads, 
nd muſt be granted on exami- 
tion of the fat ii. 150 
whom to be direQed, and 
hat the purport thereof ib 
neral warrant to ſearch all 


113, ces, whereof party and officer 
rels e ſuſpicion, tho” uſual, not 
the Ne ti. 114, 150 
ſuſpeciWrant ought to mention name 


party to be attached, and 
ſt not be left without blanks 


114, be filled up by party, ſuch 
erta; Nirrant void 577. ii. 114 
be reſſere be a riot or breach of the 
1nd, uerce in preſence of a juſtice, 


may arreſt the rioters, or 


e tenus, without warrant to ar- 
xl them, and they by virtue 
kereof may arreſt fagrante cri- 


not u in abſence of the juſtice 
uſed ib 
to ſe rot be committed, and rioters 
war berſed by coming of the juſ- 
ſuggehe, 20d they be ſulpecdes pro · 
ventv l to meet again, or threat. 


Lit, tho" conſtables may ex of- 


ex e the riot, and raiſe 
not of vill to do it ; yet a juſ- 
ned 0c: may deliver a ſpecial war- 
pear Wit to arreſt the rioters, if they 


afemble, tho* there be no par- 
lar perſons named in war- 


contained in the Two PARTS. 


ii. Page 92 
ib 


them to him, and priſoner ap- 


vamand any officer, or others 


rant; he may even authorize 
them by word i. Page 114. 


oy 11 
Juſtice muſt either diſcharge or 
commit, or bail one arreſted for 
felony brought to him ii, 120 
If one be brought before a juſtice 
expreſly charged with felony by 
oath, juſtice cannot diſcharge 
him but muſt bail or commit 
3 | li. 121 
If charged with ſuſpicion only, 
yet if no felony proved to be 
committed, or if fact be no fe- 
lony, juſtice may diſcharge him 
as to felony; tho” if a treſpaſs, 
he may bind him over for it ib 
If one be killed by another, tho” 
per infortunium, or ſe defendendo, 
(which is not properly felony,) 
or in aſſault on an officer, (which 
is no felony at all,) juſtice ought 
not to diſcharge him; there- 
fore he muſt be committed, or 
at leaſt bailed 3 
They cannot proceed on an indiet- 
ment taken before ſuperior judg- 
es, tho' otherwiſe the cauſe 
might be within their cognizance 
| ii. 133 
They, as to their venire facias, 
agree with juſtices of Mer and 
terminer, and may indict, ar- 
raign and tiy ſame day in caſes 
of telony ii. 261, 262 
By ſtatute proceedings before them 
not diſcontinued by new com- 


miſſion 9 
Vide ARREST, BAIL, COM- 
JUSTIFICATION. 


Where warden of the Fleet may 
juſtiſy impriſonment by virtue 
of an order of Chancery ii. 122 

In treaſon or felony there can be 

no juſtification, as / deſendendo, 
He. | ii. 258 

But on not guilty priſoner ſhall 
have advantage of all ſuch de- 
fenſes, and where matters ap- 

n 2 pears 


A TazLy of the Principal Matters 


pears not to be felony, he on 
not guilty pleaded may be ac- 
auitted ii. Page 258, 259 
| | 3232 304 
Where 777755 ara on 4 
may be juſtified, or not. Vi 
ee, 150 
ere one may juſtify beating open 
doors, or why . ARR EST. 
HUE AND CRY, JUSTICE 
OF PEACE. | 
Where one may juſtify breaking a 
treſpaſſer, come to take his goods, 
or endeawouring. to enter on bis 


poſſeſſion, or not, Vide HOMI- 
. 


KING. 


Reſumed that he neither will, 
nor can do any wrong, and 
therefore if he command an 
unlawful a# to be done, the in- 
ſtrument is not therefore indem- 

_ nified, but puniſhable 43, 44 
Tho? he is not under the coercive 
yet in many caſes his commands 
are under the direQive power of 
the law, which makes the ac 
itſelf inyalid, if unjawful 44, 

| | 127 

In time of peace if two men com- 
„bat together at barriers, Cc. 
and one kill the other, it is ho- 
micide; but if by &ing's com- 
mand, it is ſaid io be no felony 


By deſcent of crown king vel 
with the right of ſovereignty 
61, 101 
Supremacy of the king in matters 
eccleſiaſtical a moſt unqueſtion- 
able right 75 
Weight, allgy and extrinfic value 
of coin inter jura majeflatis 
| | 191, 192; 204 
Clauſe in 28 H. 8. enabling him 
to diſpoſe of lands by will was 
neceſſary, for otherwiſe he could 
not have done it by will 278 
But without this ac be had power 
to diſpoſe of lands belonging to 
the crown or duoby by letters 


Where there are three powen, 


Office of coroners being by el 


patents under theſe reſpegj 
ſeals 2 


of juſtices of eyer and ter 
gaol- delivery, and the pen 
and record is made up 


theſt „th 
ger hl 


tion is not determined by ki 
demiſe i. 
King cannot arreſt in perſon 
impriſon or command ano 
to do, but by writ, i 


ü. 
King's title being of record n 
be avoided by record bi. 
If Zing fit in perſon in J. R. 
cannot pronounce judgment 
treaſon, for, as he cannot 
witneſs, ſo he cannot de 


udge, in propria cauſa 

Where linge Min allo 
or not, and how king to eib 
his teſtimony i. 

Who king, queen, prince, & 
within 2g E. 3. de proditioni 
Vide TREASON. 

Vide ALLIGEANCE, FOR 
TURE, GRANT, &c. 


KING'S BENCH. 


Marſhal immediate officer toe 
cute judgment of death 
502. 

And for that purpoſe is menii 
in judgments of treaſon 


ll. 
There may be a mandate to 
ſheriff to aſſiſt | 
Chief n or any other j 
of J. R. may iſſue a wan 
into any county for taking 
bringing before him a felon 
one fuſpected of felony ino 
couniy in England or ales 
578. 1 5 6, 

They are conſeryators ofthe pt 
through all England, more 
juſtices of oyer and _— 
$70. | 


Enders, before whom their war- 
:nts are made returnable, and 
owhom directed Page 578. ii. 6 
w their warrants ought to run 
in caſes of ſurety of the peace, 
Yr, againſt one in another coun- 
ty, than where they are 578 
ti. $5 
yes the marſbal's deputies; 
ach judge hath one 586. ii. 6 
judge of B. R. may order an 
inet ore tenus, without expreſ- 
log cauſe ib 
dere B. R. hath made an order 
to take perſons that party grie- 
red ſuſpeQs, and bring them in- 
to court 586, 587 
. (wear a grand inqueſt, and 
take indictments every term 
651.11. 3 
izheſt ordinary court of juſtice 
next to parliament ii. 2, 159 
Is more than a court in Eyre; 
where it fits, it is ſovereign 
court of gaol-delivery, and oyer 
and terminer ; the judges are juſ- 
ticiarii ordinarii li. 4, 22 
is the center of all ſubordinate 
juriſdictions, eſpecially in mat- 


ters capital 11. 401 
H. | hath two kinds of juriſdiction, 

the plea and crown kde tl. 2 
er to ent and modern way of keep- 
h ug and titling the records ii. 23 
502. rand inqueſt to preſent all mat- 
__ ters criminal within com. Mid- 
eaſon 


d:ſex, and then B. R. proceeds 
on inditment ſo taken ii. E 
bere B. R. proceed on offenſe 
committed in ſame county, the 

May proceed de die in diem, fif- 
teen days betwixt teſe and re- 
turn of venire fac. not required; 
Atherwiſe, if they proceed on a 
cauſe removed by certiorari, ex- 
cept on indictment taken by 
ullices of peaceof county, where 
J. R. fits ii 


ii. 3, 2 
A common law record before fil- 
ng remandable, afterwards 
= li. 3 


contained in the Two Parts. 
id trouble of bringing up of- But if iſſue joined, tranſcript may 


be ſent down to be tried at ni 
prius; but original record re- 
mains in B. R. ii. Page 3 
By 6 H. 8. court may remand in- 
ditments of felony removed 
hither, and bodies of priſoners + 
to the juſtices of peace, c. 
where feleny committed ii. 3, 
4» 41 
Coming of B. R. into any ri 
ſuſpends (not ſuperſedes ſeſ- 
fion of commiſſion of gaol, deli- 
very, over and terminer, and the 
peace ii. 
re fpecial commiſſioners of 
er and terminer may fit in 
term in ſame county, where B. 
R. fits, but B. R. muſt adjourn 
ib 
Tho' ſome ad limit proceedings 
in criminal cauſes to commil- 
ſioners of ver and terminer, B. 
R. may proceed upon them; 
but juſtices of peace cannot ib 
One attaint, and record removed, 
it may award execution ib 
It is ſovereign coroner of England, 
and may take appeals of death, 
c. by bill * 
Chief juſtice chief coroner virtute 
officit . 3 
Felonies within king's palace, n- 
ent ob ſtante 33 H. 8. triable in 
B. R. contra where felony cre- 
ated de novo with ſpecial form 
of proceedings ib 
By cuſtom may ore tenus command 
a tipſtaff to apprehend for miſ- 
demeanors _ ii. 6 
Chief juſtice not the Fufficiarius 
Anglie ib 
The immenſe authority of the an- 
tient Juſliciarius Angliæ 106. 
it. 6 
Chief Juſtice created by writ ii. 6 
B. R. had antiently, in caſes of 
felonies and treaſons done on the 
narrow ſeas out of bodies of 
counties, a concurrent juriſ- 
dition with the admiralty 
ii. 12, 13 
B. K. 


A TABLE ef tie 


B. R. compriſed in act giving 


power to juſtices of r and 


terminer li. Page 22 


On trial of felons in B. R. if 


priſoner. challenge twenty pe- 
remptorily, ſo that. thoſe re- 
maining of the pannel be not 
ſufficient; tales to be granted 
by precept returnable, as the 
caſe ſhall require 1. 36 
Clerks of the crown, affiſe and 
peace to certify hither names of 
all perſons outlawed, attaint, 
and conuid . e437 
One ſlain in open rebellion, Chief 
Juſtice on view of body may 
make a record thereof, and 
| ſend it into B. R. and thereon 
party ſhall forfeit his goods, 
but not lands ii. 53 
Clerk of crown, coroner for B 85 
to view body of priſoner dying 
in King's bench n 
Have not only power to iſſue writs 
on indictments and appeals be- 
fore them; but alſo may by or- 
der command ſheriff of county, 
where they fit, or their marſhal 
to take felons or diſturbers of 
peace, and bring them before 
the court 11. 105 
Cuſtom of the court part of the 
law of the land ih 
Where on information on oath of 
breach of the peace, and a de- 
ſign by- perſons, whoſe names 
could not be known, to commit 
a riot, B. R. hath made an or- 
der to the ſheriff io bring before 
them fuch as ſhould beprobably 
ſuſpected to be parties therein 
586, 587. ii. 105 
Where'B. R. may give judgment on 
record of convidion removed le- 
fore them, &c. Vide JUDG- 
MENT. . 
Vide CERTIORARI COURT, 
EXECUTION AND RE- 
F PRIEVE, GAOL-DELIVERY, 
HABEAS CORPUS, JUSTICE 
OF ASSISE, JUSTICE OF 
PEACE, OUTLAWRY,OYFR 
ANDTERMINER, PROCESS, 
. 


$0 
A. ſteals horſe of B. and afterward 


| Before 21 H. 8. if a ſervant 


. 


Principal Matters 


LARCENY. 


Die into ſimple and x; 
lent, fimple larceny ( 
divided into grand and petit 
28 Page 80 

Grand and petit larceny 2 
Same in nature, but differ 
degree of puniſhment 
Definition of larceny 
How the indiQment muſt be 
What are the ingredients in 
crime 2 
What ſhall be ſaid, a taking ; 


A. lends his horſe to B. who L 
away with him, no felony 5 
If a man ſeeing a horſe in paſty 
of owner, having a mind 
ſteal him, abtains a "ly 
and thereby hath the horſe ce 
vered, this a felonious taki 


delivers it to C. who is no pi 
ty to firſt ſtealing, and C. rid 
away with it animo furandi,lu 
ceny 
But if A. feloniouſly take the bo 
of B. and after C. ſteal hi 
from A. C. is a felon to boll 
and C. may be appealed or it 
dicted as of a felonious tak 
from B. for by the theft J. | 
not property, nor in law pol 
ſeſſion of his horſe 3 
Where a carrier ſhall be ſaid to! 
guilty of a feloniqus taking 
goods delivered to him or n 
| 504, 50 
Carrying the goods to the place 
delivery, and taking them! 
terwards, a new taking j 
Carried away goods delivered i 
him by his maſter anime fora 
di, it had not been ſee, 


g 


his a# made felony, if of va- 
ve of forty ſhillings ; "offender 
mitted to clergy, [but where 
ouſted by 12 Anne] Page 667 
Apprentice or ſervant under 
eighteen exempt from felony 


and „ caadded de novo by 21 H. 8. 
ceny (oli boa ſar altered by 12 1 
| . & 

AY it leaves him in ſame condi- 

ni jon, as to any felony at com- 
mon law, as if he was not = 

| cepted 8 

oy 2 if my butler or 

ſhepherd under eighteen, or if 

be ny apprentice take away my 

goods feloniouſſy, without my 


dual delivery, tho' under va- 
ue of 40 5. he is indictable of 


felony at common law 506, 
who ri 3 667, 668 
ony z man deliver a bond to his ſer- 
n pala vat, or goods to ſell, and he 
mind ell them and receives the mo- 
repletu ey, and carries it away animo 
— a randi, not felony 668 
1s a betber delivery of maſter's goods 


one ſervant to another, in 
ſterwan 
$ no pꝛ 
C. rid 
andi,l 


the ho 


io be by the ' maſter ; delivery 
of the goods by / maſter's wife 
within the act ib 
ſervant receives his maſter's 


Real h bein away, not felony ib 
to boi delivers the key of his cham- 
ed or I der to B. who unlocks the cha in- 
s tab ber, and takes A. 's goods animo 
t B. Mandi, felony + ib 
law pole that hath a bare charge of 
ll £00ds, tho” not poſſeſſion, may 

aid toi be guilty of ſelony at 'common- 
king MA“; as a butler that hath 
m or nol charge of plate, a ſhepherd of 
04, 50% Peep, the like of him that hath 
lace bare ſpecial uſe, as the gueſt, 
them i (fat bath plate ſet before him 
j 506, 667, 668 
ant b , by falſe tokens receives 
yered i money of B. and carries it away, 
furuſ do felony 506 


let delivers ſilver to ſervant to 


com 
6698 ©4nge into gold, or leather to 


g 


maſter's abſence, may be ſaid - 
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make ſhoes, and he runs away 
with it, felony Page 668 
Finding a purſe in the highway, 


and denying or ſecreting it, not 
felony | | 
Takin 


treaſure-trove, wrecks, 
waifs and ſtrays (before ſeiſure] 
no felony, but partly muſt be- 
lieve them to be ſuch ib 
Where a man's goods are in ſuch 
a' place, where ordinarily vw 
are, or may lawfully be placed, 
and a perſon takes them animo 
furandi, felony ib 
If a ſheep of A. ſtray from his 
flock into the flock of B. and B. 
drives it along with his flock, or 
by miſtake ſheers it, no felony; 
but otherwiſe, if he knows it to 
be another's, and marks it with 


his mark, this evidence of felo- 


n 50 
A 4 finds his iter wp e 
in his corn-mow, and takes 
part, if he knew his maſter laid 
it there, felony -- ib 
If A. Reals goods in county of B. 
and carries them into county of 
C. he may be indiQed for lar- 
ceny in the county of C. but can 
only be indicted of robbery in 
county of B. 507, 508 


Where continuance of the aſpor- 
rents, and ani mo furandi carries / 


tation is a new Caption 507 
A. takes the horſe of B. and be- 
fore he gets out of the cloſe is 
apprehended, larceny 508 


If a gueſt takes: ſheets off the bed 


telomoufly, and carry them out 
of his chamber into the hall, 
felony | ib 
A. came into the dwelling-houſe 
of B. where nobody was, and 
broke open a cheſt, and took 
out goods to the value of 55. 
and laid them on the floor, and 
was taken before he could re- 
move them, he being indicted 
on 39 Eliz. vas ouſted of clergy 
08 

If A. hath his keys tied to — 
ſtrings of his purſe, B. a cut- 
purſe, takes A.'s purſe with mo- 


ne 


- 


in it out of his ket, but 
the keys, which 2 tied to 
be firings of his purſe, hang in 
his pocket, 4. takes B. with his 
purſe in his hand, but the ſtring, 


* ag to his pocket by the keys, 
no fel 


ony ; for licet cepit, non 
aſportavit Page 508 
Where there is a pretenſe of title, 
regularly to felony ; but yet it 
may be a trick to colour a fe- 
1 , ; $09 
What circumſtances are evidence 


of a felonious intent 508, 50g 
If 4. takes away goods | 
enly (otherwiſe than by rob- 


of B. 


) this evidence only of a 


4 has . | ib 
A leaves his harrow in the held, 


B. having land in the ſame 
uſeth the barrow, and returns 
it to the place where it was, no 
_ felony, but treſpaſs ib 
If 4. and B. . 
and 4. having a horſe on the 
common, and B. having cattle 
there that he cannot readily 
find, takes up the horſe of 4, 
and rides about to find his cattle, 
and having done turns off the 
horſe again in the common, no 
felony, but at moſt a treſpaſs ib 
So if my ſervant without my pri- 


vity take my horſe, and ride a 


few miles and return, no felony ; 
but contra, if in his journey he 


ſell it ib 


Of what things larceny may be 
committed, or not 509, 510 
Of creatures of a baſe nature, as 
dogs, bears, Cc. or their whelps 
there can be no felony ; but of 
bawks reclaimed it may be 512 
Larceny may be committed of 
young hawks in the neſt, bur not 
of their eggs; taker of eggs, how 
puniſhed 511 
Larceny cannot be committed of 
wild ſwans, or their young; but 
contra, if they be made tame, or 
if they be merked, or pinion'd ; 
but if marked and yet flying 
ſwans that range abroad out 


A TanLt of the Principal Matters 


of preciaQs of the 
felony to kill them ys 
On indiment for ſtealin good 7 
B. who is proved to i 
covert, party may be acqui 
ſo if it appear that the ſupp: 
owner had neither interef 
poſſeſſion in the goods, by 
ought to be indicted de ny 
goods of huſband or true oy 


Where a man may commit fel 
of the goods, wherein he h 
a property 

Jointenants or tenants in com 
of a horſe, one cannot be afe 
to the other 

A. takes away the trees of B. 
cuts them into boards, B. n 
take them away, and 10 
lony ; and ſo of cloth madei 

a a doublet 

If A. take away the hay and e 
of B. and mingle it with 
own ſtock, or take the cloth 
B. and embroider it, B. u 
take the whole heap or garme 
and embroidery alſo, and be 
guilty even of treſpaſs. 

Yet if A. bail to B. andi 
them from him to charge 
with an action, ſelony 

Wife cannot commit felony of | 
huſband's goods ; and thereſo 
if ſhe take and dehver them 
B. who knowingly carries th 
away, no felony in B. gl 


5 
If huſband deliver to J. 
wife take them feloniouſſy fre 
B. felony 5 
Taking away another man's v 
againſt her will cum bonis v 
\— by ſtatute 
Servants in the houſe imbezz| 
their maſter's goods after 
deceaſe by 33 H. 6. if they 
pear not on proclamation, 
taint of felony ; 
To ſteul rod of a perſon burit 
felony 
Larceny from the perſon clan 


. ſecrete by 8 Lis. except = 
3 


wilue of 12d. principals ouſted 
of clergy, acceſſaries not Page 


: 1 
le ·ſlealers ouſted of 3 
1k. 6. 23 E. 6. but ac- 
ceſſaries not 529 
TIT LARCENY, felony 530 
acceſſaries either before or after 

| ib 
4. teal 12 d. at one time, and 
. 1 d. at another, ſo that the 
af: were ſeveral, tho' the goods 
of the ſame perſon ; petit lar- 
ceny in each ) 
4. be indided of larceny of 
to the value of 5 s. petit 


a under ' ib 
{. ſteal from B. to the value of 


n one inditment 531 
ods be ſtolen at ſeveral times 
hom ſeveral perſons, and each 
ert under value, ſeveral petit 
cenies, tho” in one inditment 

| ib 
t contra, if ſuch goods of ſeve- 
al perſons were in one bundle, 
on one table, or in one ſhop, 
and larceny _ 
1 man ſteal a horſe not above 
nlue of 12 d. or break a houſe 
inthe day-time, and ſteal goods 
only of that value, the owner, 
oc, not put in fear, this but 
petit larceny, notwithſtanding 
5&6 E. 6. for that ſtature on- 
lj ouſts clergy, where offenſe 
Capital, as grand larceny ib 
ing from perſon without put- 
wy in fear or violence is not 
nbbery, but larceny 534 
lere words of menace are uſed 
ſer the taking, only larceny ib 
laceny from the houſe or ſpe- 
cal burglaries. Vide BUR- 
GLARY. 


e CLERGY, COUNTY, FE- 
WNY BY STATUTE, IN- 
DICTMENT, &c. a 


contained in the Two Parts. 


ury may find it of value of 12d. 


bd. and then to value of 8 d. it is 
grand larceny, if put together 


LAWS. 
Laws of England 


More determinate, than foreign 
laws, and leave as little as mgy 
be ad arbitrium judicis Page 13 

This law allows not the judge ta 
change the puniſhments it ins 
flias _ 

Always affeQs certainty 22 

Hath no dependance on the civil 
la I 

Is excellently adapted to the con- 
veniencies of Engliſh govern- 
ment, and full of excellent rea- 
ſons | 

Common law in and after E. 3. re- 
ceived a,greater perſection, not 
by changethereof, for that could 

not be but by ſtatute z but men 
grew to greater learning and 
experience, and rectified miſ- 

takes of former ages and judg- 
ments 24, 25 

The king and his laws are vindi- 

ces injuriarum | 481 


Natural Law. 


If one be violently aſſaulted, and 
cannot otherwiſe ſave his own 
life, law of nature permits him 
in his own defence to kill aſſail- 
ant Se LY 

Nature prompts all men in what- 
ſoever condition to preſerve 
themſelves, which cannot be 
without ſociety 432 

Law of nature makes a man his 
own protector cum debito mode - 
ramine inculpate tutelæ Gt 


Foſiti ve Law. 


Penalties, as to their degrees and 
applications, are juris paſitibi 
3 

Lex 


& non naturalis 
0 


1 
' 


} 


| 


RR 


w + 
* 1 5 
pr 


A TABLE of the Principal Matters 


Lex talionis, except in murder, 
is purely juris pofitivi, and the 
Fews made a commutation of it 

| Page 14 


The antient divine Law, the Mo- 
ſaic, Attic, and Roman Laws 
touching Homicide. 


By the antienteſt divine law homi- 
cide was Capital 
Delivery of a man into his neigh- 
bour's band, explained ib 
Who were intitled, or not, by the 
Moſaic law to the privileges 
of places and cities of refuge 
b 


1 

Killing a thief found breaking up in 
the night, not capital ; but con- 
tra in the day 

The judicial laws made no dif- 
ference in puniſhment of homicide 
on malice | ang wk and on a 
ſudden falling out, both capital; 
but they extended not that ri- 


gour to caſual homicide, but yet 


were ſo ſtrict, as to ſuffer 
avenger of blood to kill ſuch 
manſſayer before he got to city 
of refuge 

There is not amongſt theſe laws 
any one which is expreſs touch- 

ing homicide ſe deſendendo, but 
cuſtom of the Jes, and inter- 
pretation of their doctors ex- 
empted a fact fo circumſtanced 
from capital puniſhment 

If a woman quick with child took, 
or another gave her a potion to 
cauſe abortion, or one ſtruck her, 
whereby fetus was killed, by 
the judicial laws it was Capital 

Many of the Attic laws an—_— 
homicide collected by Petit ci- 
ted; between which and the ju- 
dicial laxws there is a great ana- 
logy 40 7 

Wherein the Roman laws differ 

' from, and agree with them 6, 


7» 488 


By Jewiſb law theft not capi 


The Attic, Jewiſb, Ronan 
antient Engliſh Laws wu 
Theft. 


tho' accompanied with bury}; 
ſave that plagium was cipi 
and that by the civil confi 
tion of that ftate, puniſh 
of theft was in ſome caſe 
hanſed even to death Py 
Of the law of reſtitution in cak 
theft 97 6 
Wherein the Attic and Jeuiſb li 
agree and differ with regard 
theft 
The Roman laws concerning 
niſhment of theft 11, 
The ancient laws of Englandton 
ing the ſame 11, 12, 
Notwithſtanding opinion of ſch 
men, &c. policy of moſt co 
tries hath made it capital 


Among the Jews Jawful in caſe 
hunger to pull the ears of ſti 
ing corn and eat, and for 
that paſſed thro' a vine.) 
Sc. to gather and eat, will 
carrying away 


Puni ſbments inflited by the l. 
of ſeveral Countries. 


What the rule to be obſervec 
ordaining puniſhments 

How divided 

The penalties inſtituted by 
amongſt the Jer, on bie 
of their laws, are the beſt pat 
for inſtitution of puniſhme! 
tho* they conclude not 0 
ſtates 

inſtances of various kinds of 
niſhments inflicted by laws 
ſeveral countries, eſpecially 
homicide and theft 2 10 

The degrees and orders of the 
man puniſhments 


e end and deſign of puniſh- 


ments Li age 14 
Jewiſh law thief had no ex- 
enption from puniſhment by 


reaſon of neceſfity 55 


capit 

burgh Law of Nationt, 

capi es 2 ſovereign prince to be- 
con n hoſtilities with another de- 


gung a war againſt him; but 


caſes ¶ ura between ſubjects of ſame 
Pace, there one cannot kill 
in a ober by way of prevention 


2 

ere the king may deal whe 
chant ranger, who commits 
treaſon, either as an alien ene- 
by the law of nations, or as a 
ator by the law of England 


„ ALLEGIANCE, AMBAS: 
DOR, MARQUE OR RE. 
RISAL, WAR. 


Ital 

: Civil Law. 

in cali laws wiſe and well compoſed 
of fta, of, great uſe to be known, 
| for o not to be made the rules of 
ine. Ur Exgliſb laws ; no ſtreſs to 
„ with |aid on them, either for diſ- 


mery, or expoſition of Engli 

ns, farther — by —— 
England or ſtatutes they are 
re admitted 16 
ere civil laau lays a penalty on 
nor for offenſe done by infant 
epax doli 19 
ces of artificial acceſſions by 
ſunction, commixtion and ſpe- 


by cation in the common law 
n breite ſame as are in the civil 
pl 5l3 
iſnmeſſhhee party according to civil 


may be examined, as a ſup- 
mental proof ii. 285 
tbe civil law diſtinguiſbeth the 
of man for ſeveral purpoſes, 


cially WF wherein the civil and common 
2 (0 nd differ. Vide IN- 
14 * 4 fer 1 


le antient Fewwi/b law he, that 
but a day above 1 3 years, 
judged in virili fatu, but 
lf under that age 18 


contained in wie Two ParTs. 


Cam Law, 

Canons or decretals of popes, or of 
provincial councils, or imperial 
conſtitutions never bound in Eng- 

land, farther than by ſtatutes or 
common uſage they were re- 
ceived Page 399. ii, 325, 

| | 329, 330 

By canon laws nuns exempt from 
temporal juriſdiction ii. 328 
Vide CLERGY, RELIGION. 


Rhodian Law. 

If common proviſion for ſhip's 
company fail, maſter may under 
certain temperaments break 
open private cheſts of mariners 
or paſſengers, and diſtribute 
private proviſion for preſerya- 
tion of ſhip's company 55 

It is a received cuſtom, if a ſhip 
wants neceſſaries, and inhabi- 
tants of continent will not fur- 
niſh them for money, they may 
by uſage of the ſea and nations 
take proviſions by force, ma- 

king inhabitants reaſonable ſa- 
tis faction | ib 

But contra, where this done by 
Engliſh mariners on Engliſh ſhore 
where there is one common ma- 
giſtrate, becauſe capable of 
other remedy 

For maritime and martial laws. 

Vide ADMIRALTY, CON- 
STABLE AND MARSHAL. 


LEET. 
Eſcape preſentablethere, but com- 
mon fine or amercement cannot 
be ſet there, but it may be re- 
moved in B. R. and there a- 
mercement may be ſet 603 
Felony newly created not inquir- 
able there, unleſs ſpecially li- 
mitted to them, but contra of fe- 


lonies at common law 632. 
li. 71 

Cannot hold pleas of the crown 
li. 69, 71 


Hath in effect ſame juriſdiQion 


with the Turn ii. 71 
0 2 They 


: 
. 
1 
x 
4 
11 
= } 
: 
: 
3. 
. 
| 
| 
1 
: 


ATaAnLE of the Principal Matter, 


They cannot try felonies preſented 
there, but muſt fend ſuch pre- 
ſentments before juſtice of gaol- 
delivety, or they muſt be re- 


moved into B. R. that proceſs 


may be made on them to out- 
lawry ii. Fage 71 
Vide SHERIFF. 


LOCAL, Vide COUNTY; IN- 


DICTMENT, TRIAL. 
LONDON. ; 


By charter mayor to be in cam 


flon of Ser and terminer, but 
not on indictment gounded on 
8 H. 6. aZainſt avoiding mow 
2 
He is alſo of the quorum in 55 
miſſions of gaoll delivery _ _ 
- 4 
Whether juſtice both in oy 
and Middleſex may not eoiimit 
one in Middleſex brought out of 
London, and e converſo ii. 51 
Cuſtom of London enables juſtices 
of gas delivery to fit at Newgate, 
which is in London, both for 
Middlefex and ' London ; both 
juſtices of peace of the faid coun- 
ties ſit in their reſpedtive coun- 
ties only © ib 
Mayor by charter coroner ii. 53 


LUNATIC. Vide IDEOT, Kc. 
MADMAN. Vice IDEOT, Kc. 


MAINOUVRE, Vide ARRAIGN- 
MENT. 
MAINPRIZE. Vide BAIL. 


MALUM PROHIBITUM. 


25 onl Uüter a penalt will 

| — inlanſe- 8 of Lita 
beyond its nature, as if one un- 
qualified to keep a gun ſhoots 
at a bird, and caſually kills a 
man, it is only TT 


. 
Generdl; tho? it hath the effet 


MANSLAUGHTER, Vide) 
DER AND MANSLAUG =_ | 


MARINER. 


Whether lawful to 8 t 

 Pagi 678, 6 
Vide ADMIRALTY, ple 
- BY STATUTE, Mon 
LAW under title LAWS, 


MARKET-OVERT. Vide 
|  TITUTION. 


MARQUE, or REPRISA 
A fpecies of war 
Particular, granted to fomey 

ticular men on certain occal 

= right themſelyes. (Vial :-n4 


war, is not à regular wir, 
wherein i it differs 


MARTIAL LAW, Vide CC 
STABLE AND MARSAA 
MARRIAGE. 


A forcible — e, tho' yoida 
is a marriage de af Opt 


Vide FORCIBLE MARRIAC 
' POLYGANMNY. 


MASTER AND SERVA my 

A, 2 | 
Command of maſter excuſeth WW! wo 
ſervant in treaſon or ei ind 

4» ſlot 

Poſſeſſion of ſervant is poſleſh A ph 
' maſter af 
Menial ſervant, how deſcribed WW to 
Bracton „ dia 
For homicide in ſervant / of 
' the maſter and e conver /0, pr 
; oN 'MARIMS. N, 
Malitia ſupplet eratem Iv 
Ignorantia eorum, que quis ſeirt la1 
netur, non excuſat 7 > 
Expreſſum facit ceſſart 5 
2355 0 


ud dubitas, ne freeris, eſpecial- 
in caſes of life Page 300, 

509 
wit preſumptio, donec probetur 
in contrarium 516 
nan ſball not take advantage of 


his own wrong to gain the {+ 
werable interpretation. of — 
482 

y can he ap portion his own wrong 
and breach of duty * 
y mini mis non curat lex . 
i. 154 


is juris intenta ad unum 630 
ulum tempus oecurit regi 632 
nicuigue licet] renunciare furi 
gro ſe introductos ii. 224 
ius ſemper eft errare in acguie- 
tando, quam in puniendo, ex parte 
niſericordie, quam ex parte juſ- 
titie ii. 290 
wius erratur ex. parte mitiori 

ii. 305 
fra legis auxilium querit, qui 
in legem committit ii. 386 


MILITIA. 


„ what afs declared to be the 
right of the crown 


ISNOMER, Vide 
, MENT. 
MISPRISION. 


Whether a wife can be guilty of 
miſpriſion of treaſon committed 
by huſband; guere 48 
w witneſſes requiſite both on 
nditment and trial of miſpri- 
ſion of treaſon 300 
** ͤ r. miniſtery help to 
a ſick traitor, tha? he khow 
to be ſuch, this makes phyſi- 
can, Cc. not incur the guilt 
of treaſon; but it will be miſ- 
priſon of treaſon, if he know 
u, and diſcover it not 332 
Miprifion of treaſon at common 
law defined 371 
V ſtatutes concealment of treaſon 
ſhall be deemed only miſpriſion 
) of treaſon 0 


ABATE- 


130 


im 


contained in the TWO Parts. 


By 1 Mar. enaQed, that nothing 
be adjudged to be miſpriſion of 
treaſon, bat what is contained 
in 25 E. 3. and tho' that a# do 
not make or declare miſpriſion 
of treaſon, yet it virtually doth 
it by declaring and enacting 


what is treaſon Page 371, 
3 | 372, 37 
Uttering falfe money A 


not miſpriſion of treaſon, with- 
out knowing the counterfeiter, 
and concealing it 372, 373 
A puiſne to 1 Mar. makes a new 
treaſon, concealment of ſuch 
treaſon, miſpriſion thereof 
Concealment of treaſon N 
by common law or ſtatute is a 
miſpriſion of the reſpective of- 
ſenſe 374. 618, 708 
Every treaſon is a miſpriſion there- 
of, and more, and he, who is 
aſſiſting to treaſon, may be in- 
dicted of miſprifion only 74 
Every felony includes miſpriþon 
thereof, and offender may be 
indicted of the latter only 652, 
o8 
Mifpriſion remains ſo long, ts hs 
at making treaſon continnes, 
and ſo of mifprifion of felony 
enacted by ſtatute 75 
Beſide conſequential, there are 
ſubſtantive miſpriſions, as by 
14 Eliz. againft forging foreign 
coin not current, 13 Eliz. againſt 
concealing the publiſhing by others 
of bulls of abſolution, and 23 
liz, againſt aiders and main- 


tainers of perſons un rag or 
withdrawing the ſubjets from 


their obedience, or perſuading 
them from the eſtabliſhed religion, 
1 376, 377 
Where ſelony by ſtatute limited to 
a ſpecial juriſdiction, and man- 
ner of trial, miſpriſion of it tri- 
able by common jury and ge- 
neral commiſſioners of oyer and 
terminer 653 


Where 


| 
| 
| 
' 
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A TABLE of the Principal Matters 


Where upon commiſſion of felony 
looking on without uſing means 
to take the felon is a miſpri- 
ſion of felony Page 439, 448, 

449, 593. fl. 75, 76 


MITTIMUS. 


Vide ARREST, COMMIT- 
MENT, JUSTICE OF PEACE. 


For mittimus and tranſcript of re- 
cord, Vide CERTIORARI, 
PLEAS. | 


MURDER AND MANSLAUGH- 
TER. | 


If one ex intentione do an unlaw- 
ful act _—_— to bodily hurt 
of another, as by ſtriking him, 
tho' not with intent to kill him, 
but his death happens within 
year and day, or if he ſtrikes at 
one, and miſſing him kills ano- 
ther, whom he did not intend, 
it is felony and homicide, and 


not caſualty, or per infortunium; 
ſo it is, if he do an unlawful. 


aQ, tho' not intending bodily 
harm of any man, as if he throw 
a ſtone at another's horſe, and 
it hits a man and kills him 39, 


440, 472 


Want of due diligence and inſpec- 


tion may make that manſlaugh- 
-ter, which otherwiſe would be 
only ans matter 475, 476 
Homicide juſtifiable by 
malefactoribus in parcis not to be 
committed on any former ma- 
lice, what required to juſtify 
ſuch homicide 91 
In time of peace, if two combat 
together at barriers, or for trial 
of ſkill, if one kill the other, it 
is homicide ; but contra if by 
king's command 44+ 473 


33H. 8. as to trial in a foreign 
county of murder, now in force, 
tho” not as to treaſon 253, 374 

Murder and homicide defined 


425, 449, 450, 466 


To what intents-murder or — 


ſtatute 4e 


Mur drum, han it antiently i; 
ported age 447, 4, 
Stroke without death, nor deat 
without ſtroke, or other vie 
lence, makes not the homic; 


ſlaughter relates to the firok 
or other cauſe of death, and 
what purpoſes it relates to-th 


| 
death only 426, 42), uy 
If a mortal ftroke [before 2 C. 2 poti 
had been given on the high Ml till 
and party had .come to Engl Ione 
and died, neither admiral 30 ple 
common law had juriſdiaio ible 
WW1 
By 2 & 3 E. 6. the juſtices or c 4 | 
roner of the county where pan i: 
dies, ſhall inquire and proceed, © 
as if ſtroke had been in ſan); ; 
county | oa, 
By ſame ad inditment and ti Gth 
of acceſſaries ſhall be in county 12g 
where acceſſary 10 tcep 
No murder till party dies 
If one gives another a flroke, en 
ſo mortal, but that with good 
care he might be cured, if iger 
dies of the wound within ye bea 
and day, homicide or murde 1 f. 
according to the caſe bro 
But if it be not mortal, but wii bro 
ill application party dies, if i duo 
appear clearly, that the medWoune 
cine and not wound was cauſi u de 
of his death, not homicide Willy 
If not in itſelf mortal, if either i hort 
want of applications or negle er 
thereof, it turns to a gange rag 
or fever, which proves immeMciſy; 
diate cauſe of his death, murder 
or manſlaughter; wound car! 
cauſati (UT 
One gives a wound to another fer; 
of a diſeaſe, which by courſe oe 
nature might end his life with l 
in half a year, it haſtens his en 5. 
by irritating the diſeaſe, mura 
or manſlaughter er 
If a man by working on the face n 
of another, or by barſh uſag giv 
put another into ſuch a d pe 


of grief or fear, that party dies 
ſuddenly , or contracts a mortal 
iſeaſe, tho* murder before God, 
jet not ſo in foro humano 
Page 429 
yician or ſurgeon gives a potion 
vith a good intent, it kills pa- 


te be no licenſed ſurgeon or 
phyſician - 429, 430 
he gives a pregnant woman a 
potion to deſtroy the child, it 
tills her, murder 429 
yer of a beaſt uſed to hurt peo- 
ple not knowing it, diſpuniſh- 
able | 430 
owing it, and not keeping him 
w from doing hurt, how pu- 
uſhable 430, 431 
vw owner have no notice, if it 
te a beaſt feræ nature, as a 
lion, c. it he gets looſe and 
doth harm, owner liable to da- 
mages, for he muſt at his peril 
keep bim up from doing hurt 
3 3 
owner, knowing that his ox is 


ligence to keep him up, yet ox 
breaks looſe, and kills a man, 
w felony | 
through negligence beaſt goes 


dtion, manſlaughter ib 
owner purpoſely let him looſe 
to do miſchief, or with a —_ 
ly to fright people and make 
port, and it kills a man, mur- 
Ger | ib 
ing poiſon to kill rats, a man 
alually is poiſoned, no ns 
OY 
Lif to kill B. and C. by miſtake 
likes it and is poiſoned, mur- 
&; ſo in all caſes, where ma- 
Ke intended to one egreditur 
Jmam 436, 441, 442, 467 
party take poiſon by the per- 
ſuon, but in abſence of an- 
ter, perſuader is principal in 
e murder ib 
des poiſon to B. intending 
v poiſon him, B. ignorantly 


dent, no homicide ; neither if 


uſed to hurt people, uſe due di- 


431 


broad after warning of his con- 


contained in the Two PARTS. 


ives it to another, who dies of 

it, murder in 4, but B. not guilty 

| Page 436 

A. gives purging comfits to B. ro 


make ſport only, he dies of it, 


manſlaughter ib 
Various inſtances of killing, as by 
— ſick perſons or infants, 


. 431, 432 
A man infected with the plague 


goes abroad with intent to in- 


fect another, who is thereby in- 
feQed and dies, whether mur- 
der | 432 
If a woman quick with child takes, 
or another gives her a potion to 
cauſe abortion, or one ſtrikes 
her, whereby child within her 
is killed, it is a great miſpriſion, 
but no felony; ſo it is if fuch 
child were born alive and bab- 
tized, and after die of the ſtroke 
given to the mother, not homi- 
cide | ſed quere] , 433 
One counſels her before the birth 
to deſtroy it, and after child is 
born, and the woman deſtroys it 
accordingly, ſhe guilty of mur- 
der, and procurer acceſſary ib 


Killing one attaint of felony, o- 


therwiſe than in execution of 
the ſentence by lawful officer is 
murder, or manſlaughter, ac- 
cording to the caſe 
Homicide to kill one outlawed of 
felony ib 
Sheriff beheads one condemned to 
be hanged, murder 454, 466, 
ol 
5 Eliz, makes killing a man 7 
taint in a premunire, murder 


| ib 
Killing an alien enemy murder, 
unleſs flagrante bello ib 


If there be an actual forcing-a man, 
as if A. by force take the arm 
of B. and the weapon in his 
hand, and therewith mortall; 
ſtabs C. murder in A. but B. 


not guilty 434 
But x. para of a mortal force, 
as by dureſs, Cc. ib 


If 
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Tf A. lies in wait to kill C. and B. Faire, as to rob, kill, beat, 


A TABLE of the Principal Matters - 


If . command C. to beat D. and One procuring or abetting, 2 
he beat him to death, murder in abſent, only acceſſary in muse 
C. and in A. alſo, if preſent; if Page 
abſent, accellary Page 435, If preſent, and not aiding ang 

| 440 betting to the felony, neith 

A. indicted of murder, and C. as principal nor acceflary, þ 
acceſſaiy before by procurement, looking op without uſing me; 
A. is found guilty only of man- to take felon, a miſpriſign ,1 
laughter, C. ſhall be diſcharg-- — 448, 449» 595. ii. 75, 
_ 437 Divers of ſame party come io me 

All preſent and afliſting to murder, an affray, We. and come i 

_ principals ib ane bouſe, all are ſaid io be p 

If A. is indided, as having given fent, tho' in another room 4 
mortal ſtroke; and C. and D. So are they ſaid to be, if they cot 
as preſent and aſſiſting, and on into one park, tho! at a diltan 
evidence it appears that C. gave from each other 
the ſtroke, and 4. and D. were One ready to aid, tho? but alc 

only aiding and aſſiſting, it ex on, is a principal 439, 
maintains indictment 437. 438 Divers come with one aſlent 


ſervant of A. being preſent takes do any treſpaſs, and in doing 
part with his maſter, and ſer- one kills a man, all princip 
vant or maſter kills C. murder 440, 441, 4 
in A. only, homicide in D. 437 If 4. come in company with ( 
A. having malice againſt D. ma- to beat D. and C. beat him 
ſer of C. by miſtake afſaults and he die, A. is a principal | 
kills C. the ſervant, or C. comes A. and C. combat, D. comes 
in aid of his maſter, and 4 kills part them, A. kills D. mur 
him, murder in A. ib in 4. and per aſcunt, in bot 
On indid ment of murder, tho' par- but if falling out on a ſudde 
ty acquit thereof, and convict then only manſlaughter in þ 
of manſlaughter, he ſhall receive that killed him 441) 4 
judgment, as if he had been in- A. with about thirty entered vi 
dicted of manſlaughter, for of- force on a manor-houſe, : 
fenſe in ſubitance4he ſame 449, ouſted C. and his famil 

f 450, 785 twenty others on part of | 

If A. aud C. and D. and divers o- chree days after in the my 
thers be engaged in an affray to- came with weapons in order 
gether, and E. the conſtable re-enter, and one of them © 
comes to appeaſe it, and 4. * fire into a thatcht houſe adj 
knowing him to be ſuch kills ing to the houſe; whereon « 
him, and C. and D. not know- in the houſe ſhot off a gun, i 
ing it comes in, and finding 4. killed one of the party of 
and E. ſtruggling aſſiſt and abet manſlaughter 40. 
A. in killing the conſtable, mur- A man ſeiſeth goods of an 4 
der in A. but manſlaughter in C enen, and carries them to 
and D. but others of them, that houſe ; a ſtranger, under p! 
did not know him, or abet, are tence of being deputy-adau 
nat guilty 446 with a great multitude © 
An abettor of murder and homi- with force to the houle, 3 
cide mult be prelent and aſſit- the gate made aſſault upon if 
ing ib within, a woman Wang 
with 


— 


aaa asd in the TW Parys, 


y without any weapon, was kill- 
d ed by a ſervant, who came. to 
{ ake the goods, by throwing a 
' tone at another in the gate; 
h yer aſcuns, if the woman came 
n defence of maſter of the houſe, 
t was murder in vice-admiral 
and his company; per autres no 
nalice againſt the woman, and 
murder ſhall not be extended 
arther than intended; per touts, 
mnſleughter Page 441, 442 
ers come to commit a riotous, 
mlawful act, if in purſuit there- 
of one commit murder or man- 
laughter, all of that party that 
committed the diſorder are guil- 
U 442, 443» 463 
tin that caſe it muſt be intend · 
ed, when one of ſame patty 
commits murder, c. on one of 
the other party, or on thoſe, 
that come to appeaſe, or part 
dem, or by law to diſperſe 
— 1 
ud C. t upon premedita- 
ton, A. takes D. for his ſecond, 
C. takes E. A. kills C. murder 
u D. formerly held to be murder 
vE. alſo; but it ſeems other- 
n 443, 452, 453 
ne have no particular malice 
tunſt any individual man, but 
domes with a general reſolution 
tant all perſons, if ad be un- 
avſul, and death enſue, it is 
wrder ; as if it be to commit 
not, or enter into a park 444, 
445, 466 

ud divers others cs os 
7 to commit a riot, and in 
er march A. meets with D. 


wrrel, or by reaſon of ſome 
lateral provocation given by 
v.04. A. kills him without 
dy abetting by his company, 


1 or manſlaughter 443, 444 
He many came to commit a 
wen, and one killed, all the 


th whom he had a former + 


7 not principals in the mur- 


company arraigned as princi“ 
pals, and condemned; but ſeem 
eth to be only manſlaughter . 
K „ | Page 44 
If many come together on an un 
lawful deſign, and one of the 
company kills one of the adverſe 
party without abatement of the 
reſt to the homicide, not guilty, 
but thoſe that gave the ftroke, 
or actually aberted ib 
Many come to remove a nuiſance 
committed in the highway, they 
are oppoſed by divers others, 
one of the former party ftrikes 
one of the latter ſuddenly, and 
kills him without abetment of 
the reſt, he who ftfikes is guilty 
of manſjaughter, reſt not vil 
. without'abetment | 
But 2 it had been no nuifance, 
reſt had been guilt » 445 
If A. hath de title to Wos e. 
or be in poſſeſſion for three years 
(in Which cafe he may detain by 
force by 8 H. 6.) if any perſon 
come to rob or kill him, and he 
ſhoot and kill him, no felony, 
nor forfeits he his goods, as in 
caſe of homicide /e defenderide 
But if A. come to enter with force 
[being ouſted}, and in order 
thereto ſhoot at his houſe, and 
B. the poſſeſſor having other 
company in his houſe ſhoots 
and kills 4. manflaughter in B. 


1 
In this caſe, if B. ſhoot out of his 
houſe and kill 4. not felony in 
the reſt of the houſhold; nay, 
tho' he had hired an extraotdi- 
nary guard (as by law he might), 
yet this not manſlaughter in the 
reſt of the company, becauſe 
aſſembly lawful ib 
AQual abetting will make the reſt 
principals 8 ib 
Some preſent and abetting may be 
guilty of homicide, and not mur- 


der, others of murder ib 
p | The 


A TABLE of the Principal Matters 


The maſter aſſaults another with 
malice prepenſe, ſervant igno- 
rant of the malice, takes part 
with maſter, and kills the other, 
manflaughter in ſervant, and 
murder in maſter Page 446 

Wherein murder and manſlaughter 
differ 449, 466 

n appeal of murder, whether ju- 
ry may acquit, or muſt find 
party guilty of manſlaughter 


i Te OL 

What malice conſtitutes murder 
451 

Malice in fact defined ib 


The diſt inction of malice in law 
into its different kinds 451, 455 
From what circumſtances evi den- 
ces of malice in fact muſt ariſe 


451 
It muſt be compaſſing ſome bodily 
harm ib 
A long ſuit in law not ſufficient 
evidence of malice in fact, but 
how it may be heightened into 
malice prepenſe 452 
A. and B. are at malice, and re- 
conciled, and after on a new oc- 
caſion fall out, and one kills the 
other, not murder; contra, if 
reconciliation counterfeit ib 
If malice between A. and B. and 
they meet and fight, A. gives 
firſt blow, yet if B. kill him 
(otherwiſe than in his own de- 
tenſe) it is murder ib 
If malice between them, and A. 
aſſault B. and after flies to the 
wall, and there in his own de- 
fenſe kill B. by ſome it is mur- 
der; ſed quære | ib 


A querrel between A. and B. 4. 


challenges B. B. declines it, but 
at length to vindicate his repu- 
tation meets and fights, and 
kills 4. murder 452, 453 
A. challenges B. B. declines it, 
but ſi hides that he will defend 
himſelf, if B. going about his 


_ occaſions is aſſaulted by A. and 


killed, murder in A. but if B. 
had killed A. it had been /e de- 


fendends, if he could not eſcs; 
otherwiſe manſlaughter; but 
only a diſguiſe, murder Po 


If A. and B. fall out on a fad, 
and preſently agree to fy 
and each fetch a weapon, 
goes into the field, and one ki 
the other, only manſlaughte 
if they had time to deliberat 
murder | | 

The child of A. beats child of 
who runs home to his fat 
and he runs three quarters of 
mile, beats the other child, 
kills him, manſlaughter 

Keeper of a park finding 2 
ſtealing wood bound him to | 
horſe's tail, and beat him, ho 
ran away, killed the child, mi 
der 4 

From moderate correction of a 
vant death caſually enſu 


homicide per infortunium doth 
But if maſter deſign immoder „ber 
correction, or ſtrike with a hid 
thal weapon, and kills ſera viſe. 
murder; what circumſtan( z pel 
conſiderable in this caſe 4 
| bailif 
One hath liberty of in/ang1)lil cef;, 
ſteward gives judgment of de nat, 
againſt a priſoner againſt M. 
not murder, quia fatun judiWuy n 
liter, licet ignoranter Goin 
Killing without provocation, ml tho! | 
_ ay 
Wilfully poiſoning implies mal if t 
Of jur 
Killing one come to demand de mani 
or ſerve proceſs, murder tad x 
A. diſtorts his mouth, and lau 
at B. who thereon kills Mer 
murder lex 
A paſſing the ſtreet, B. takes tere 
wall, and thereupon 4. 
him, murder; but if J. WW ba 
juſtled A. it had been r ( 
manſlaughter; ſo if 4. rei 
on the road, B. whips his i of 
out of the track, and then Aua 


lighting kills B. manſlaug! 
455% 


Fords no provocation to kill a 
man, nor will they leſſen a 


crime from murder to man- 
{WJ f:vghter, except words of me- 
de race of bodily harm Page 456 


f 4. give indecent —— to B. 
ind B. thereon ſtrikes A. but 
not mortally, and then 4. 
ſtrikes B. again, and then B. 
kills 4. by many only man- 
laughter ib 
{ ftting in an ale-houſe, a wo- 
man calls him a Son of @ whore, 
4.at a diſtance throws a broom- 
taff at her, and kills her; quere, 
whether murder or — naaph 
ter ib 
e nature of the weapon, where- 
with party is killed, conſidered 


|. and B. at difference, A. 805 
B. take a pin out of his ſleeve 
to take occaſion to ſtrike B. B. 
dth accordingly, A. ftriſtes B. 
whereof he dies, murder ib 
chiding between huſband and 
wiſe, thereon he ſtrikes her with 
apeſtle, and kills her, murder 
| ib 

btaliff comes to execute a pro- 
ceſs, but hath not a lawful war- 
unt, if ſuch bailiff be killed, 
"ly manſlaughter ib 
iy miniſter of juſtice be killed 
being his office, it is murder, 
tbo" in the night, or on a Sun- 
w 457-ii. 85 
tif the proceſs be executed out 
juriſdiQtion of the court, only 
manſlaughter; ſo it is, if court 
nd no juriſdiction of proceſs 
8 

under to kill an officer, tho! de 
hew not his warrant or mace, 
Viere it is not demanded 458, 


2 
v bailiff uſe no words of _ 
wr ſhews his warrant, murder 
kill him doing his duty ib 
tif officer doth what is not war- 
table, as break open window 
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/ 


— arreſt, there, if lain, man- 

aughter onl Pape 458, 

If he — by i — 3 
he may break open inner door, 
killing him in ſuch caſe, mur- 
der 4.438, 459 

Where officers may juſtify break- 
ing open doors to arreſt, and 
conſequently murder to kill them 

ſo doing 459. ii. 94 

Where conſtable ads out of his 

vill without a ſpecial warrant, 

killing him only manſlaughter; 
but _— a private man in ex- 
ecution of a particular precept 
from a juſtice of peace directed 
to him by name to fuppreſs a 
riot in the vill of B. or to arreſt 
one for ſome miſdemeanor, and 
within the juriſdiQtion of the 
juſtice, murder; ſuch private 
man muſt ſhew his warrant, or 

ſignify the contents 459 

If juſtices warrant expreſs not the 
cauſe ſufficiently enough, yet if 
he had juriſdiction, killing offi- 
cer in execution of it, murder 

460 

Where two conſtables and their 
aſſiſtants are engaged one againſt 
another, and party of one con- 
ſtable kills one of the other par- 
ty, but manflaughter ib 

Sheriff having a writ of poſſeſſion 
againſt houſe of 4. A. gains 
conſtable of vill ro oppoſe ſhe- 
riff, and in conflict conſtable is 
killed, not ſo much as man- 
laughter; but if any of ſheriff's 
officers are killed, murder ib 

Killing bailiff, conſtable or watch- 
man doing his duty; murder 

457, 460, 463. ii. 90, 98 

What ſufficient notice that a man 
is a bailiff, conſtable or watch- 
man, to make it murder 460 to 

464. ii. 90 

What a neceſſary notification ot a 

man's being a private "= 
L 


p 2 Lioters 


- 


aſſiſtant within view, murder in 
thoſe in the houſe, who abetted 
the aſſault Page 463, 464 


Killing thoſe, that come volunta- 
rily to a conſtable-s aſſiſtance, 


as well as thoſe that are called, 
murder 9 


| ib 
Killing aſſiſtant during Jarwgy' 
retreat of conſtable, murder i 

On hue and cry, tho? without juſ- 


tice's warrant, or conſtable, a 
purſuant is killed by a malefac- 
tor, murder; all malefactors in 
the ſame held principals; one ta- 


ken before party hurt, not guil- 


ty, unleſs after taken he hadani- 
mated malefactor to kill the 
part 65. ii. 100 


A preſs-maſter impreſſed B. and 


A. comes to rob B. 


with aſliſtance of C. laid hold 
on him, D. finding fault with 
C.'s rudeneſs 'a quarrel aroſe, 
D. killed C. but manſlaughter 

| ib 
and either 
without, or on reſiſtance, A. 
kills him, murder 465, 474 


So if men come to ſteal deer in a 


15 killed, murder 


park, or rob a warren, and 
parker or warrener reſiſts, and 


It priſoner die by dureſs of gaoler, 


murder 466 


What the form of pardon of mur- 


der, what of manſlaughter : 
Where a ſpecial non obflante of 
13 K. 2. neceſſary 466, 467 


How one indicted of murder hav- 
ing a'pardon of felony, or fe- 


1 


dy 17 Car. 1. 


U 


lonica inter fectio muſt plead 467 
Jac. of ſtabbing, tho' temporary, 
continued till 
ſome other ad ſhould be made 
to continue, or diſcontinue it 

= | 4568 
ſual to prefer two indid ments, 
one of murder, another on this 
ad, and to try that of murder 
firſt, convict on either, ouſted 
of clergy . 


" 4 Tapuz of the Principal Matter: 
Rioters aſſembled in a houſe; ſome How indictment on this a4 m; 
iſſue out and kill a conſtable's 


ib 


ib 


de to ouſt clergy; need not ©: 
clude eontra ; Sho fat. * 
with, or without it Page 4 
Throwing a hammer and killing 
man, not a ſtabbing or thraſh 
within this &F W 
Stabbing, or thruſting with a ſwo 
or pike-ſtaff within it; wheth 
a ſhot with a piſtol, or hl 
with a ſword or ſtaff be will 
it, gquere 4 
A cudgel in the deceaſed's hand 
a weapon drawn within it, vj 
ſuch as might do hurt 
One within words of the ad, 
within the reaſon 
If a maſon in building volunta 
lets fall a ſtone, and kills anothe 
without due warning, at | 
manſlaughter 472,4 
Two playing at cudgels, or wr 
ling by conſent, or playing 
foils, one caſually kills the 
ther, manſlaughter 472, 4 
If A. cut the hedges of B: and 
beat him, whereof he di 
manſlaughter 
Several come to enter A.'s houſe 
treſpaſſers, A. kills one of ther 
manſlaughter 
If one throws a ſtone over a hou 
amongſt people to do hurt, i 
intention makes it murder 
manſlaughter 
3 at deer in another's pat 
ſans licence, the arrow glanc 
and kills, manſlaughter 
Throwing a ſtone with inten! 
kill another's poultry, and 
kills a by-ſtander, manſlaug 
ter 
A. drives his cart careleſly, and 
runs over a child in the fir 
and yet drives on, and kills i 
child, murder; but if he ſav 
not, manſlaughter * 
One riding in the ſtreet whips ! 
' horſe, and runs over 2 ch 
and kills him, manſlaughte ' 
But if he rid ſo in a preſs of pet 
ple to do hurt, and horſe * 


Page 
| 476 
r there be malice between A. and 
3. and they meet and fight up- 
an it, tho A. gives firſt blow, 
ind B. retreats as far as he can 
with ſafety, yet if B. kill him, 
nurder | 479 
aſſaults B. B. thereon ſtrikes 
4. without flight, and kills him, 
nanſlaughter ib 
4. upon malice prepenſe ſtrikes 
J. and then flies to the wall, 
and there in his own defenſe 
ils B. under what circumſtan- 
ces murder, or ſe * 

o 


1 priſoner reſiſts- not, but flies, 
jet officer for fear of a reſcue 


mM tiled another, murder 
, CC 
oe 
e af 
ling 
uſt 
4 
'wo 
eth 


murder ü 481 
iff killing a man flying to a void 
reſt in a civil aQion, murde 


N 
0 ib 
„ egults B. firſt, and B. re- 
nd ifaults 4. and ſo fiercely, that 
e cannot retreat to the wall 
vithout danger; nay, tho' he 
uſe WY fill on the ground upon B.“ aſ- 
hen fault, and then kills B. it is not 


{ defendendo, but murder or ho- 
nicide according to the caſe 

482 
ecelſity of flying ſhall not be ta- 


iſſailant 33 
iſſaults B. B. by his own cou- 
nge and addreſs precludes flight 
o A. then A. kills him, man- 
laughter 483 
ing on a ſudden falling out, 
wnlaughter ib 
iſaulis the maſter, and ſervant 
defenſe of him kills A. if ma- 
ler not driven to extremity man- 
laughter in ſervant 484 
elaw of a maſter killing in de- 
ſenſe of his ſervant; buſband 
the wife, the child of the pa- 
ent, and e conver ſo . 
'uband or father kill one that 
ategpts to raviſh the wife or 
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frikes him, whereof he dies, 


ten as a flight, in favour of 


daughter, if it might have been 
otherwiſe prevented, manflaugh- © 
ter Page 485 
Killing one, who pretending title 
takes goods as a treſpaſſer, man- 
laughter 485, 4 
Killing a treſpaſſer in defenſe of a 
man's houſe, manſlaughter 
is. . , 485, 487 
Killing adulterer in the ad with 
the wife, manſlaughter ib 
A. is ſuſpected by B. of felony, 
tho' no felony committed, nei- 
ther is 4. indiQed, nor proba- 
ble cauſe of ſuſpicion, if on of- 
fer to arreſt him by B. he re- 
fiſts or flies, whereby B. can- 
not take him without killing, 
and kills him, at leaft man- 
laughter ; bur ifa felony com- 
mitted, and there be cauſe to 
luſpect A. tho? innocent, if B. 
kill 4. in this purſuit, whether 
it excuſe him from manſlaugh- 
ter | 4 
If a man have a park within a 2 
reſt, where he may hunt, and 
foreſter kills purloin - man, or 
his ſervant hunting in his pur- 
loin, murder or manſlaughter 
according to the caſe 491 
What authority homicide in execu- 
tion of juſtice requires in the 
judge that gives, and officer that 
executes judgment 497, 498, 


Giving judgment of death WE... 
juriſdiction, if executed, mur- 
on t 497 

Juſtice of peace gives judgment in 
treaſon, whether murder or miſ- 
priſion only 497, 498 

Where proceeding of judges in ca- 
pitals without ſtrict extent of 
their commithon, or where their 
proceeding after their commiſ- 
fion is determined, is not mur- 
der, but a great miſpriſion 


498, 499 


Executing martial law in time of 


peace, murder 


499, 500 
Where 


— — — 
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Where the judge hath juriſdiction 
of the cauſe, officer executing 
ſentence not guilty, tho? the judge 
err; but otherwiſe, if he hath 
no juriſdiction Page 501 

If a ſtranger of his own head exe- 
cute criminal, murder ib 


If private man kills one ſuſpeQed 


on his flight, and refuſing to 
ſubmit, if innocent, at leaſt 
manſlaughter, becauſe innocent 
man not bound to take notice of 
private man, as authorized to 
arreſt him ii. 82, 8 
If one arreſting on ſuſpicion brea 
open doors, if party a felon, ju- 
ſtifable ; contra, if innocent 
| ii. 82 
If before or after after arreſt, B. 
an innocent man ſuſpected. 
draws his ſword and aſſaults A. 
the party ſuſpeQing, and 4. 
preſſes upon him to take or de- 
tain him, and in conflict B. kills 
A. it is murder, or if A. kills B. 
it is juſtifiable ii. 83 
If one arreſted on ſuſpicion kills 
party arreſting, (always ſup- 
poſing party arreſted iunocent,) 
only manſlaughter i. 84 
Bailift about to take a priſoner, be- 
fore arreſt priſoner draws his 
ſword, and kills him, murder 
| li. 83 
If there be a felony done, A. ſut- 
peQs B. on probable grounds, 
and acquaints conſtable with it, 
and deſires his aid to take him, 
if conſtable on ſuch arreſt or 
attempt thereof be killed, it is 
murder ii. 92 
If there be a warrant againſt one 
for treſpaſs, or breach of the 
peace, and he flies, and will not 
ield to the arreſt, or being ta- 
bn makes his eſcape, and officer 


kills him, murder ü. 117 


Vide ARREST, CLERGY, HO- 
MICIDE. PER TOUT, IN- 
DICTMENT. 


If priſoner hath pleaded 2 


MUTE. ee 
| men 
If priſoner proſecuted on 254 Ml” * 


for trial of treaſon, xc. on 
high ſea Sever poke be ſt 
have peine fort & dure 
Page 17, 318, ; 

Whether peine fort & dure bep 
doned by general words of 
contempts il. 2 
In caſe of demurrer no ſuch jud 
ment can be given ii. 257, 3 
Where defendant fails in plead 
not guilty, or putting himſelf 
his country, it is in law a ſta 
ing mute ll. 2 
Antiently, if felon perempto 
challenged above thirty-five, 
was put to peine fort & | 

1. 2 

If before 22 H. 8. felon had plex 
ed not guilty, and put himſ 
on the country, and challeng 
peremptorily under three jure 
whereby jury remained, and 
tales was granted, and he thi 
ſtood mute, yet jury paſt on hi 
on his plea not guilty i. 2 


country, and when tried {a 
nothing, no penance ſhall | 
inflicted, but jury ſhall bet 
ken li. 20 
If felon challenge above twent 
challenge only over-ruled, at 
jurors ſworn ll. 270, 31 
If he hath received his judgme 
already, or be convict, a. 
brou 4 to the bar, and be u 
manded what he can ſay wi 
judgment ſhould not be gie 
againſt him, or why execute i, 
ſhould not be awarded, if! 6 
ſay nothing, it ſhall not bei 
quired whether he can ſpeak 
not, but be ſhall have preſeſ . me 


judgment, or execution Ul. 3 of u 
Ml tak 
ee 


contained in the TWO PARTS. 


+ iſa long time hath paſt be- 
ween his conviction and judg- 
nent and his ſecond calling 
0 the bar, it is prudent to in- 
quire by witneſſes, whether he 
can ſpeak li. _ * 
we abjure, or be outlawed of fe- 
buy and return, and be brought 
0 the bar to ſhew cauſe, why 
grecution ſhould not be done, 
{he ſtand mute, an inqueſt of 
ofice is to be taken, and if it 
te found that he hath loſt his 
ſpeech by viſitation of God 


ince his abjuration, they ſhall - 


inquire of the identity of the 
zerſon before judgment or exe- 
cution ſhall be awarded; ſo if 
he were brought in on a cap. 
ulgat. or bab corpus ib 


one indicted or appealed of fe- 


buy pleads not guilty, and puts 
himſelf on the country, and jury 
remains on challenges till ano- 
ber day, and then appear, and 
priſoner ſtands mute, yet this 
dot ſtanding mute, for inqueſt 
ſhall be taken on iſſue already 
joined li. 315, 316 
that caſe court having any 


doubt, hath uſed to inquire by 


inqueſt, ſometimes by inquiry 
tx officio by inqueſt impannelled 
to try the iſſue, whether he 
ſands mute of malice, or ex vi- 
ftatione Dei ii. 315, 316, 321 
ben one ſaid to ſtand mute 


ii. 316, 31 

felon ſtand mute, Frm. ex 52 
d ought to impannel a jury as 
inqueſt of office to try, whether 
It be of malice, or not; and if 
they find it to be of malice, he 
ſhall have 2 of peine fort 
& dure, if otherwiſe, they are 
o inquire of all the points ma- 
terial for his defenſe ii. 317 
1 nditment of treaſon judgment 
of treaſon ſhall be given againſt 

puty ſtanding mute ib 
eaſon, tho” one ſtanding mute 
ſhall be conyiQed, yet there are 


ſome antient inſtances to the 
contrary, as on indictment for 
counterfeiting coin, but now the 
law is otherwiſe Page 223, 


28 

One arraigned for petit * 
challenging above thirty-five 
ſhall have judgment of peine fort 
dure, and how judgment en- 
rered 382. ii. 268, 399, 400 
In appeal, if appellee ſtand mute, 
judgment of penance ſhall be 
given ii. 317, 321, 322 
One arraigned before lord ſteward 
on 33 H. 8. and ſtanding mute, 
ſhall have judgment, as if con- 
victed ii. 318 
Peer arraigned on inditment of 
felony before his peers refuſing 
to plead, ſhall have this judg- 
ment ib 
A woman ſhall have ſame judg- 
ment if ſhe ſtand mute ib 
One indicted of petit larceny re- 
fuſing to plead ſhall have the 
ſame | li. 320 
If a woman. be indicted for ſimple 
larceny of goods under los. 
tho? ſhe ſhall only be burnt in 
the band for it, yet if ſhe refuſe 
to plead, judgment of peine fort 
dure ſhall be given againſt her 

1b 


i 
If a new felony be made by far. 
tho' it be ſilent as to ſtanding 
mute, this judgment incident to 

it ib 
In rape, made felony by Weſtm. 2. 
if party ſtand mute, he ſhall 
have judgment of penance ib 
If this judgment be given, yet if 
offenſe within clergy, clergy al- 
lowed . ib 
Priſoner to have trina admonitio 
and a reſpite to bethink himſelf 
Judge to hear witneſſes on oath to 
givea probable teſtimony of his 

. guilt ii. 321, 322 
If the offenſe be within clergy du- 
ty of judge to allow it, tho” not 
prayed, and that as well after 
judgment 
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judgment pronounced, as before 
ii. Page 321, 323 

Judgment of penance was by com- 
mon law ll. 321 
One indicted of felony before juſ- 
tices of qyer and terminer, Ge. 

is convict, if record of convic- 
tion be removed into B. R. and 


the priſoner alſo, he ſhall be de- 


manded what he can ſay, why 
execution ſhould not be awarded 
on record removed; if he ſay 
nothing, it ſhall be inquired by 
inqueſt of office, whether ſame 
rſon It. 401, 402, 407 
How judgment of peine fort & dure 
entered, where priſoner doth 
not directly anſwer li. 399 


How entered where he ſtands 


wholly mute 
NECESSITY. 


Eceſſity of preſerving the 
peace by taking notorious 
malefaQors excuſeth ſome acts 
from being felony, which other- 
wiſe were ſelony 53 
The dangerous doQrine of the ca- 
fuiſt: on this ſubjeR refuted 
By the laws of England, if — = 
ing under a neceſſity for want of 
victuals or clothes, ſhall on that 
account clandeſtinely, & animo 
furandi ſteal another man's goods 
it is capital 5 
This rule, in caſu extreme neceſſi- 
tatis omnia ſunt communia, holds 
in ſome particular caſes, where 
by tacit conſent of nations, or 
ſome particular countries or ſo- 
cieties, it hath obtained 
If king's enemies come into a coun- 
ty with a power too ſtrong for 
county to reſiſt, and will plun- 
der the country, unleſs a com- 
poſition de made with them, 
ſuch a ranſoming themſelves is 
ſo far from being treaſon, that 
it hath been allowed as lawful, 
and in what reſpeQs 57 


ti. 400 


If a man be mehaced with des 


If one be deſperately aſſaulted, 


4 A bare fear, tho' upon a juſt 


Where vit major quam reſiſti pot 
Conſcience binds not one to be 


One of neceſſity hills a fel 


Joining with rebels p46 ting; 
tis and departing from then 
ſoon as parties can, no ley 
war Page 

Quicquid neceſſitas cogit, 4% 

_ refuted | 

Difference between times of 
and public inſurreQion or rg 
lion, and times of peace, f 
times of war and public r& 
lion, when one is under ſo pri 
a power, that he cannot! 
or avoid it, law in ſome 
allows an impunity for pa 
compelled, or drawn by fear 
death to do ſome acts in 
ſelves capital, which admit 
excuſe in time of peace 

But if whole circumſtances of 
be ſuch, that he can conve 
ently refiſt or avoid the po 
of the rebels, he is not excuſe 
if on pretenſe of fear or de 

of compulſion, he aſſiſt them 


5 "TY 


unleſs he will commit an af 
treaſon, gc. fear of death d 
not excuſe him, and why 


in peril of death, and cannot 
therwiſe eſcape, unleſs to ſii mit 
fy his aſſailant's fury be will 
an innocent man then preſeſ ce 
fear and actual force will 
acquit him of murder, if be 
the fact 


and tho? it be fear of life, g1 
not a man power to take av 
life of another, but what ib 
of danger it muſt be 


excuſeth in criminal, tho nt 
civil actions 13 


an oath extorted by menace 
death 5 


u ſpected per ſon fly er reſi 
2 ＋ ter _ , where | 
micide juflifiable; or excuſe 
Vide HOMICIDE, 


4 


0N-FEASANCE. Vide IN- 
NON OBSTANTE. , 
kibitory clauſe in 8 R. 2. that 
„ man of latv ſhall be juſtice in 
bit own county, uſually diſpenſ- 
ed with by a non oh ſtante 

| ii. Page 32 
OTICE. Vide IGNORANCE. 


TIEL RECORD. Vide 


un PLEAS. 
„ Vide ALLIGEANCE. 
p RT ACT. Vide TREASON. 
oy OUTLAWRY. _ 


\ T what age awardable againſt 
an infant for felony on in- 


actment 23. ii. 208 
deadly proceſs of outlawry may 
by p againſt receiver of a traitor 


u ſame time as againſt princi- 
pal, and tho* principal appear, 
proceſs may go on againſt the 
other; contre in felon 238 
mitor rendering himſelf on out- 
awry within a year ſhall be 
received to traverſe indictment 
295 
at ads take away from perſon 
utlawed for treaſon advantage 
freverſal of . becauſe 
u 


» "1 out of the realm, but extend 
5 a Wn to other offenſes 354 
s juſtices of Oer and ter miner 

may iſſue proceſs of outlawry 

a 8 il. 31 
nquiſition before coroner re- 


med before juſtices of gaol- 


© they cannot make pro- 
nace N of outlawry li. 37 
dy cannot make out cap. or exi- 
lon : ii. 199 
ref ſing ud B. indicted before juſtices 


peace, indictment delivered 
Mr to juſtices of gaol- deli vet, 
* ippears and is acquit, B. 


contained in the Two Parts. 


appears not, record muſt be re- 
moyed into B. R. and thence 
proceſs of outlawry iſſued, ii. 
M: e 37, 38 
fuſtices of peace by common Jaw 
in their ſeſſions may proceed to 
outlawry on indictments found 
before them, and in popular ac- 
tions by ſtatutes ii. 52 
21 Fac. gave proceſs of outlawry 
in popular ations ii. 113 
But they cannot iſſue capias utlega- 
tum, but muſt rerurn record of 
outlawry into B. R. and thence 
„„ 
Wbether coroner can make out 
proceſs of outlawry againſt de- 
fendant in appeal ii. 67, 199 
Where proceſs of outlawry lies a- 
| gainſt a peer, or not ii. 177, 
199, 200 


Tn ſome caſes on inditment it lies 


not againſt a commoner ii. 194 
Whether outlawry an attainder, 
521. ii. 205, 206, 350, 352 
Tho? attainder, yet ſmail excep- 
tions are allowed to proceſs or 
rettirn, and ſo by writ of error 
eaſily reverſible, and party put 

to plead to indictment ii. 198 
One outlawed prays reſpite to 
purchaſe « writ of error, B. R. 
uſually prefixeth a day for that 
purpoſe, and in mean time re- 
mits him to. marſhal, and re- 
ſpites his execution; but priſo- 
ner muſt alledge error in law or 
fact to ſatisfaction of court; if 
court diflatisfied, they may a- 
ward execution preſently ii. 408 


One attaint by outlawry of trea- 


ſon, Ec. ſhall not be appealed 
or indiQed till outlawry rever- 
6 ii. 252 
If two coroners in a county, or 
more, one may execute thewrit, 
as in caſe of an exigent; but re- 
turn muſt be in name of we 
tores 417. ii. 56, 195 
By 5 E. 3. juſtices 57 oyer and — 
miner may iſſue proceſs againſt 
felons in a foreign connty 576 
| 3 
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In whoſe name, and under whoſe 


_ ſuch proceſs ſhall iſſue; 
clerk of aſſiſe has a ſpecial ſeal 
for them Page 576. ii. 199 
Tho' indiAments be not diſconti- 
nued by demiſe of king, in ſome 


caſes proceſs are ii. 189, 209 


In inditments of treſpaſs, venire 
facias firſt proceſs, and when 
non e ſt inventus is returned, cap. 
and exigent ll. 194 

In all indittments of felony or trea- 
ſon proceſs by cap. and exigent 
lies, and at common law there 
was but one cap. and on non eff 
inventus an exigent, and ſo to 
the outlawry 576. ii. 194 

In what caſes 25 E. 3. requires 
two capias's, and how ſecond 
capias returnable i. 194 


It extends not to treaſon; exigent. 


in treaſon muſt iflue on return 
of non ef? inventus on firſt cap. ib 
So in indict ment of murder or ap- 
peal of robbery, but in B. R. 
there ſhall be two cap. in in- 
dictment or appeal of — 

I 


At this day proceſs on indictment 
of any felony is only one cap. 
and then exigent it. 1 

25 E. 3. an impradticable law ib 

But by 8 H. 6. in indictments or 
appeals of treaſon, or any felo- 


ppeal | 
ny or treſpaſs againſt one of If it runs, J. S. de A. in con. 


another county, after one cap. 
a ſecond cap. with proclamations, 
and how returnable, ſhall be 
granted to ſheriff of that county, 
wherein he is ſuppoſed to be 
converſant, before exigent ſhall 
iſſue 570. li. 195 
But if party were converſant in 
county, where indicted, at time 
of felony or trea ſon committed, 
proceſs io be at common * 
I 
A prowi ſo in 8 H. 6. not to extend 
to B. R. or Cheſler li. 195 
By 10 H. 6. ſame proceſs [as by 
8 H. 6.] directed on indictment 
of felony or treaſon removed in- 


to B. R. by certiorari, or in 
any other courts ii. Page 10 

Indictmenis of felony. or treaſe 
originally taken in B. R. , 
not within theſe as, but by 
H. 6. before exigent awar 
court ſhall iſſue a cap. to ſhe 
of county, where indidn 
taken, and another to ſheri 
where y is named, hari 
fix weeks time at leaſt beſe 
the return 

6 H. 6. made perpetaal by 8 U. 


Theſe acts of little effed; 10 
party was converſant in count 
where fact committed, (a 
cannot be otherwiſe) then 
may be named of that place 
inditment, and proceſs is 10 
as at common law before tl 
acts; and this is now the uſt 
courſe ü.! 

If J. S. be indicted in county 

for felony there commit: 
and indiQment runs J. S. 1 
de A. in com. B. alias indi 
J. S. nuper de D. in cm, 
there ſhall no proceſs go toll 
riff of S. becauſe that addition 
only in the alias didus, 
therefore proceſs ſhall only i 
in county of B. and ſame lay 
A 


nuper de C. in com. D. h 


ſhall iſſue only in com. B. Wl ac 
if it runs, J. S. nuper de Ae 
com. B. nuper de C. in con. nc 


a cap. ſhall only go into 
county of B. where he 1s 10d 
ed, but on return thereof, (i 
be before commiſſioners) 20 
with proclamations ſhall ifſu 
ſherif of D. and if in J. |. 
an inditment found there, 
cap. to one ſheriff, and and 
to the other ſheriff, accorcit 
6, 8, 10 H. 6. 
If one be indided by name of} 
' nuper de A. in com, Ceſtriz, 
ſecond cap. with procland 


{all be awarded to the prince, 

or his lieutenant, and the like to 

biſhop of Durham, or chancel- 

lor of Lancafter ii. Page 196, 
| 4249 

fxpofition on 2 H. 5. enabling the 


felony or riot to iſſue a cap, and 
writ of proclamation ii. 197 
Tho' this be marked as an obſolete 
fatute, no act repeals it, ſaye 
implication of 16 C. 1. which 
it ſeems not to do ib 
ſet never put in ure ii. 198 
J K. either on indictment taken 
before them, or removed thither 
by certiorari, may iſſue cap. and 
exigent into any county in Eng- 
land on a non eft inventus return- 
ed by ſheriff of county, where 
party indicted, and a teffatum 
that he is in ſome other Or © 
i 
h appeal by writ againſt prin- 
2 and Leal. Tebich is ge- 
neral till declaration, plaintiff 
muſt at his peril diſtinguiſh the 
proceſs, for if he take his exi- 
gent againſt all, he muſt count 
againſt all as principals ii. 200 
But in appeal by bill or indiAment, 
cap, is againſt them all, but 
when it comes to the exigent, it 
ſhall iſſue only againſt princi- 
pal, and proceſs be continned 
by cap. infinite againſt aceeſſary 
til principal be outlawed, and 


acceſſary ib 
Ifacceſſary appear on cap. he ſhall 
not be let to bail, and have idem 
dies by bail till proceſs be deter- 
mined againſt principal ib 
{ two be indiQted as principals 
in felony, and another as aceeſ- 
ary to them both, exigent againſt 
accefſary ſhall tay till both be 
atainted by outlawry or Fo 


f one of the principals be acquit- 
ted, whether acceſſary ſhall be 
diſcharged 624. ii. 200, 201 


chancellor on complaint of any 


then exigent ſhall. iſſue againſt 


contained inthe Two PARTS. 


Whether there be any, and what 
diverſity in this caſe between in- 
diament and appeal ii. Page 


| 4 201 
If defendant render himſelf to 
ſheriff befoge quinto exadtus, and 
appear in court at return of the 
exigent, and plead, and 1s bail- 
ed, and then makes default, in- 
_ ſhall not be taken by de- 
ault in felony, either in indict- 
ment or appeal, tho” it may in 

L other cafes, but a new cas. 
ſhall iſſue, and after that an ex- 
igent, and a cap. againſt the bail 

| il. 201, 202 
Where exigi fac. with an allocato 
comitatu ſhall iſſue, and where 
exigi fac. de nowo ib 
Demand of party to be at five 
county-courts ſucceſſively held 
one after another, without any 
court intervening 11. 201 
If where there are but two county- 
courts before return, if after 74 
cond exactus defendant render 
himſelf, and find mainprize, and 
at return make default, there 
ſhall iſſue no exigi fac. with an 
allocato com, but a new exigent, 
and a cap. againſt the bail 
N. 201, 202 

How an exigi fac. with allocato 
huſting proceeded on ii. 202 
If defendant appear on cap. and 
_ to iſſue, and is then let to 
ail, and then makes default, a 

cap ad audiendam juratam thall 
iſſue, and if not taken thereon, 
exigi fac. de novo; but if brought 
in, he ſhall be tried on his plea 

| ii. 202, 224 
But if he render himſelf on exigent, 
and plead not guilty, and be let 
to bail till trial, and then make 
default, whereon exigent is a- 
warded, and he is brought in 
thereon, he ſhall plead, and be 
arraigned de novo, for by exigent 
awarded firſt iſſue is diſcontinued 
ii. 224 


q 2 If 
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If on cap. or exigent ſheriff return 


a cepi corpus, and at the day hath 
not the body, he ſhall be pu- 
niſhed; but no new exigent a- 
warded, hecauſe in cuſtody of 
record f Ji. Page 202 
But if party returned outlawed, 
- proceſs cap. utlegatum ib 


If party outlawed be in a houſe, 


and doors refuſed to be opened, 
conſtabte, or any - other perſon 
in purſuit of one outlawed for 
felony, may break open doors 
and take him” + + Ii. 203 
What certainties return of out- 
lawry muſt have ii. 203, 204 
Where a certiorari iſſued to coro- 
ners to certiſy the truth in order 
to amend return of outlawry 


0 | ii. 203 
Goods forfeited from teſte of exi- 
gent ii. 204, 206 


In appeal, if exigent be well a- 
warded, tho” writ of appeal a- 
bated, forfeiture of goods by 
exigent ſtand in force 204 

T ho! ourlawry he reverſed for-er- 
ror in law or fact, exigent being 
well awarded, forfeiture of goods 
ſtands ii. 204, 205 

Special writ of error lies on award 
of exigent for party or his exe- 
cutors to reverſe award of exi- 
gent ii. 205 

Inſtances of errors in fact ii. 205, 

y n g 4 207, 208 

Avoiding outlawry avoids not exi- 
gent, if well awarded ii. 205 

If party render himſelf after exi- 
gent awarded, and plead to in- 
dictment, and is found not puil- 
ty, torfeiture by exigent ſtands 

7750 ib 


Neceſſary ſor party outlawed in 


telony to bring his writ of error 
ſpecially, tam in adj udicatione 
brevis de exigi facias, quam in 
promulgatione utlegaris ib 
Error in exigent cauſe to reverſe 
outlawry, and error in appeal 
or indidment, on which exigent 
is awarded, is cauſe to reverſe 


. 


Outlawry gives forfeiture of lay 


both outlawry and exigey 
; N 0 {1 7 li, P ' 
Without judgment of reverl in 


vit of error forfeiture by, 
gent awarded ſtands, tho indie 


ment quaſhed, or appeal abaty 


in treaſon to the „ and 
felony io lord - * ü. 20 
But bare judgment of outlay 
without return of record is x 
attainder, nor gives any eſch 


It muſt be returned by ſheriff yi 
writ of exigi facias, and ret 
. 

If there be a gquinto exadut, u 

thereon utlegatus eft per judici 


lo 
coronaterum,” but no ret 10 
thereof made, there lies a cer m 
orari to the coroners, or ſheñ bir 
and coroners, to certify ſame Wl tc 
B. R. and for what purpoſe Wl «: 
; ; U. 20 n 
Till return by ſheriff party ou 1 
lawed not diſabled to bring e 
— | Ih 
Barely on return of outlawry ol t 
certiorari, without exigent in c 
dorſed and returned togeib Tn 
with certiorari, no writ of cit | 
cheat lies for the lord 
If certiorari be directed to ſher | 
and coroners, and exigent | | 
extant in court, and they ret | 
this outlawry, poſſibly it mii 
be a ſufficient warrant to este ii 
it of record as & return on d 
exigent 5 2 
Unleſs exigent is ſome way tetun 
ed or extant, it gives king vi © 
title to land or goods, it is th 
warrant of the outlawry ; 
, { 
Without exigent and return on 
outlawry on it there is neitbeſi 
diſability, forfeiture, nor eſcheaghilt " 
1 f 
A certiorari not grantable to corc 
nets to remove outlawry ale a 
2 | 


's death. 
party's death Out 


una ry avoidable by plea, by 
7 ' writ of identitate —_— or 
fal } by writ of error ape 207 
by exo error in fact, if defendant be 
ind inpriſoned, provided he be 
ab drought to the bar, and demand- 


ed, if he will appear and re- 


df land fuſe ii. 208 
and Mot avoiding outlawry of felony 
ü. 200 becauſe beyond ſea; the diſtinc- 
teu tions, where one goes beyond /ea 
| is i voluntarily, or in king's ſervice, 
eſch 


and where he goes before exigent 
zwarded, or after ib 


if widow errors in theſe caſes are aſ- 
ve 6zned; how attorney general 
to plead to the errors, Wc. ib 
is, aMccor brought on outlawry in fe- 
dc lony, record of outlawry cum 
ret omnibus ea tangentibus is re- 
a cert moved into B. R. ll, 2 
Party muſt render himſelf in cuf- 
ame tody, and ſo muſt come in per- 
poſe ſon to the bar, and when de- 
l manded what he can ſay, he is 


to pray allowance of writ of 
A 5,1 
Writ being allowed, record is to 


y On be removed; what parts record 
ut i conſiſts of "+05 08 
getbe e Then party to aſſign errors in per- 
of ſon, and a day is given to King's 

WA attorney to reply to him, and 
ber in mean time a ſcire fac. to lord 
nt | mediate & immediate is to iſſue, 
retu returnable at fifteen days ad au- 
t ma diendum errores 5 
ente if any lords appear, they may 


plead to the errors; if ſheriff re- 
turns there is no land, then court 
proceeds to examine errors ib 
Outlawry being reverſed, defen- 
dant to . anſwer indidment; 
where indictment to be tried ib 
For forfeiture by outlawry and 
to what time it ball relate. 
Vide FORFEITURE, 
What judgment in outlawry, of fe- 
lony or treaſon, and what a- 
ward of execution ts be made, 
Vide JUDGMENT. 
ide GAOL- DELIVERY, JUS- 
TICE OF PEACE, OYER 
AND TERMINER. 


contained in the Two PAR Ts. 


OYER AND TERMINER. 


Juſtices may be by commiſſion, 
and not writ, otherwiſe their 
proceedings void Page 498. 
ii. 23 
May iſſue warrants in the 8 
within their commiſſion for tak- 
ing felons or ſurety of peace 
within their limits 57 
Quære, whether they may not 42 
ſue their warrants to take an) 
indicted of felony within their 
precincts, tho? they be abroad 
in a foreign county, by 5, E. 3» 
; ib 


Diſtinction between ordinary and 
delegate, juſtices of eyer and ter- 
miner 5 ii. 22 

To whom commiſſion directed, 
and how it runs li. 22, 23 

Commiſſioners before their ſeſſions 

. iſſue a precept in writing to 
ſheriff to return a jury of ſame 

form, as commiſſioners of gaol- 
delivery do, but precept by juſ- 
tices of gaol-delivery may be ore 
tenus . li. 23, 34 
The ſubſtance of the precept. ii. 


26, 27 
Others may be added, or their 
power contraded by 2 | 
or ſ%½ non omnes, and ſo in com- 
miſſions of gaol delivery ii. 23 
One fitting without adjournment 
determines their commiſſion, but 
tho' appointed pro har wice 
only, they may continue their 
ſeſfien from day to day by ad- 
journment; the like for all other 
commiſſions 42 » 499. lt. 24 
Not always neceſſary to enter ad- 
journment on record, (tho' in 
many caſes fit), and if not en- 
tered, ſeſſion relates to firſt day, 
and records are entered as of 
that day li. 24 
Where neceſſary to enter their 
_ adjournment ii. 24, 261 
How many ways theſe commiſſi- 
ons are determined ii. 24, 25 
Super ſedeas ſuſpends their power, 
procedendo revives it it. 25 


How 
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How many kinds of notice of a 
new commiſſion determines the 
former Page 4 


termined pro tanto by a ſpecial 
commiſſion ii. 21, 25 
Where a ſpecial by a general, or 
not ib 
If there be a general commiſſion, 
and a ſpecial one for a fran- 
chiſe, c. infra com. both 
dated ſame day, both ſtand — 
General commiſſion extends fam 
infra libertates, quam infra ib 
Regularly they cannot proceed on 
any indidment taken before o- 
thers than themſelves, and there- 
fore they cannot proceed on co- 
roner's inqueſt or ind ment of 
felony, before juſtices of peace 
ii. 21, 27 


This rule extends only to general 


commiſſions ii. 27 
Not to inquiſitions taken before 


bother commiſſioners of yer and 


terminer. / ib 
A general power is given by ſta- 
tute to juſtices of ꝙer and ter- 
miner to proceed on indictments 


taken by former juſtices ii. 27, 


| : 405 
How precept to return a jury ought 
to be, and how the ſheri _ 


to return it ii. 26, 27, , 


261 

Whether they may proceed ſame 
ſetlions againſt a party indicted 
before them ii. 28, 29, 261 
Difference, where party in priſon, 
or at large ii. 29 
Difference between treaſons and 
| felonies, and other crimes ib 
Whether, if cognizance of an of- 
ſenſe be limited to any court of 
record, it may be heard and de- 


termined by them #5 0h. 
They cannot aſſign a coroner ii. 
31 


Where by ſtatute, they may iſſue 
proceſs of outlawry into any 


„. 25: 
Where a general commiſſion is de- 


F 


county, and a capias utlegary 
Zr 11. Page 31, 10 
They are to fend their record, , 
termined into the Excheg, 
— to take out their eſtie 
| | i 
How their precepts and procef 
are to be ſigned and ſealed ; 
How they antiently made tb 
warrants for execution of cap 
tal offenders | 
They cannot deliver priſoners 
proclamation i, 
May originally take indiQtment 
felony of priſoners in gaol | 
Juſtices of oyer and terminer, gu 
delivery, and the peace mn 
make up their record by: 
three of their powers, and 
ſhajl be taken for the king i 
100 
They may take W 
treaſon, if parties in gaol, and 


may try and give judgment i 


Whether they, if an ad "OF 
offenſe to be heard before juſ 
tices of peace, have a — 
tion 41, 36 

Where an ad ſpeaks only of juſti- 
ces in the county, they may 
hear and determine it tb 

On trial of felons before them, if 
priſoner challenge twenty, ſo 
that there be not ſufficient re- 
maining of the pannel, ates to 
be granted by precept return- 
able, as caſe requires; contra, 
on trial before jultices of gau. 
delivery ib 

They may fit out of a franchiſe, 
and determine miſdemeanors 
within the fame ii. 38, 39 

New commiſſioners may award 
execution on one reprieved |. 

405 

But not fit to give judgment, or 
award execution on one fe- 
prieved by another judge, with 
out knowing reaſon of reprieve 

I jor 


jprecepts that iſſue at ſeſſions 
of ojer and terminer, as venire 


fac, Cc. ought ſtridly to be by 


juſtices, but precepts by juſtices 
of gal. delivery need not be o- 
therwiſe than by award on the 
roll 
cial commiſſions of oyer and 
urniner may be limited to par- 
ticular rivers, extending to ſe- 
yeral counties, but then every 
county muſt have a particular 
ſeſhon pro tanto ii. 21 
caſe a commiſſion of eyer and 
terminer, or gaol delivery to any 
city or town not a county, à ge- 
zeral commiſſion for the county 
after notice or ſeſſion, by virtue 
thereof determined the ſpecial 
commiſſion; but this remedied 
52 3 P. & M. ii. 21, 25, 


nit a ecial commiſſion of oyer and ter- 
» ju. ier may be for ſome ſpecial 
rildic i offenſes Ii. 21, 27 


hear and not determine; where 
awful, or not ii. 21 
a commiſſion to determine and not 
enquire ib 
t ſometimes, where indictment 
lken before juſtices of Mer and 
terminer in proper county, ſpe- 
cal commiſſion may iſſue to de- 
termine it in another county; 
but it muſt be tried by jury of 
proper county ii. 21, 22, 2 

be COMMISSION, COURT, 


-biſe, WS GAOL-DELIVERY, KING'S 
znors WY BENCH, TRIAL. 
„ 39 


PALACE. 


HAT the extent of it for 
trial of felonies within 
the _ ii. 8, 9 
rial of ſuch felonies, Vide 
WN Ft, 


PARDON, 


pital puniſhments may be dif- 
charged by all parties intereſted; 


recept, and under ſeals of the 


li. Page 410 


contained in the Two PARTS. 


by appellant by releaſe, by king 
by his pardon Page 9 
Tho? a pardon reſtores not the 
blood, yet as to iſſues born af- 
ter, it 1s a reſtitution 358 
At common law a pardon of all 
felonies (petit * being not 
excepted) extended to petit trea- 
ſon, and ſo now doth a pardon 
of murder 37s 
Where all felonies are pardoned by 
act, but murder is excepted 
whether a murder, which is pe- 
tit treaſon be excepted 378. ii. 
340» 342 

In caſe of a mortal wound given, 
if meſne between ſtroke and 
death there comes a general 
pardon, whereby all miſdemea- 
nors are pardoned, this pardons 
the felony conſequentially, and 
why 26 


26 By 1 Tos 2. pardon of murder uſt 


either be by expreſs word of 
murder, or elſe it muſt be a par- 
don of felonica interfefio, with 

a ſpecial non obſtante 13 R. 2. 
466, 467. ii. 45 

Pardon of manſlaughter may be ge- 
neral by the words felonia or fe- 
lonica inter fectio only 467 
If one indicted of murder obtairs 
a pardon of felony, or felonica 
inter fectio, and is afterwards ar- 
raigned on that indictment,. he 
muſt plead guoad murdrum, c. 
not guilty, and as to the felony 
and interfection his pardon ib 
Antiently pardon of «ll felonies diſ- 
charged ſome trea/ſons 498 
Approver vanquiſhing appellee in 
battle ſhall have his pardon an- 
quam ex merito juſiitie ii, 233 
Whether peine fort & dure be par- 
doned by general words of all 
contempts ji. 252 
King's pardon renders an infamous 
man a competent witneſs, for 
it takes away pznam & culpam 
in foro humano; but his credit 
is to be leſt io the jury, yet not 

a lawful! juryman li. 278 


Pardon 


In margin of roll in ſu 


A'TatLE of the Principal Matter! 


Pardon of dl! felonies extends not 
to piracy ii, Page 370 
How plea of pardon ſhall con- 
clude, and how judgment ſhall 
be entered n. 391, 392 
caſe is 
commonly entered literæ paten- 


tes allocantur fine die, fc. ii. 5 
2 Officer not ſuppoſed conuſant 


i} » 39 
. PARENT AND CHILD. 
Command of parent excuſeth not 
child in treaſon or felony 44. 
516 
For homicide in parent defendendo 
the child, and e converſo, Vide 
HOMICIDE, MURDER, AND 
MANSLAUGHTER. 


PARK. 
Park or warren muſt be either by 
charter or preſcription 491 
Where homicide juſtifiable, or not, 
by ſtatute de nalefactoribus in 
arcis, Vide OMICIDE, 
SLAUGHTER. 


PARLIAMENT. 
War ſucceeds beſt, when concert- 


ed with the parliament 159 


Caution uſed in 28 H. 8. for par- 
don of the attempt to repeal 25 


H. 8. unneceſlary, for parlia- | 


ment not reſtrained by a prece- 
dent af 280 
Vide — TREA- 


PEACE-OFFICERS. 


Are under more ſpecial proteQion 
than private men 481 


Law makes every one an officer to 


take a ſelon flying or reſiſting 
; 89 


: 4 
Conſtable bound to execute his 


warrant, and to purſue on hue 
and cry; if he doth not, he is 
indiQable for a contempt 490 
If peace officers or aſſiſtants kill 
rioters reſiſting them, they are 
difpuniſhable, either by com- 
mon law or ſlatute 494 to 497 


U. 
He may arreſt night-walle 


Where conſtable may com 
others to aſſiſt him * if 
refuſe, they are finable 7, 

In courts of ever and * 
ſheriff and his ſubſtitutes are; 
ordinary miniſters in execuii 
of criminals 


„ Tr os _=Xz-v% 


=. 


— — wy — 


the la w, or to adviſe with cov 
ſel on all occaſions 
Every one within vill to take 1 
tice of conſtable in the du! 
contra in the night without 
ſpecial notification af 
Stocks the priſon of the conſtat 


Authority of conflable, tithing t 
head-borough, and buſh 
much the 6 li, 4 

Conflable if a hundred a diſtin 

er, introduced by fiat. 
Winton, yet a conſervatot of 
peace 

The ſeveral kinds of warchnen 

Watch appointed by flatute 
Winton, from what time to 

kept; to be ſet by the conſta 
neglect thereof puniſhable; 
the duty of ſuch watchmen 


What the uſe of the watch kept 
conſtable ex officio; regula 
conſtable ought to be in cot 
pany with them in their » 
and watch ii.! 
What the power of watch ap 
ed by juſtice of peace 
Safer way to appoint them by. 
der of ſeſſions, or B. R. 
Watchman hath a double prote 
tion: as aſſiſtant to conſt 
when preſent, or in the wats 
and as a watchman ſet by ori 
of law ii. 9), 
Law takes notice of his auibo 
ſub eo nomine, and therel 
killing him in execution of 
office, murder 


* 
* 
jt 


and commit them 


and alſo felons and perſons ſuſ- 
{fed of felony it. Page 98 
ere killing them in execution of 
their office, murder, &c. Vide 
HOMICIDE, MURDER, AND 
MANSLAUGHTER. 

de ARREST per totum, ES- 
CAPE, HUE AND CRY, ]US- 
TICE OF PEACE, RESCUE, 
RIOT. 

PEERS. 


er in Ireland tried here by a 
Middleſex jury for a treaſon there 

155 
niſpriſion of treaſon or los. 
or being acceſſary thereto, a 
peer tried by his peers, tho” in- 
difted by common grand inqueſt 


74» 704 
w lord high fleward eſeaca and 
lat. vmmiſſiona ted for trial of peers, 


ud of his office and duty 350 
the court before lord high flew- 
rd for trial of peers ll. 7 
tat ſubject amply treated of b 
lord Coke i 
ment of a peer good ſans ad- 
dition | „„ . 3PY 
mal of peers no challenge al- 
owed; for they are not only 
ers of fact, but in ſome re- 
ſec judges li. 275 
r arraigned on indictment of 
felony before his peers, refuſing 
0 plead ſhall have judgment ot 
ine fort, & dure ii. 319 
ere proceſs of outlawry, or cap. 
a7 ay lies againſt a peer, or 
ot ii. 177, 199, 200 
at warrant iſſued by rd high 
ward for execution of a peer 
Ro 501. ii. 409 
at parts of execution for trea- 
n may be abated by king's 
arant under great or privy 
al, Cc. 370. ii. 412 


the cler 0 ers. 
ERGY © ka 


NE FORT AND DURE. Vide 
MUTE. 


ide 


contained in the Two PARTS. 


PETIT LARCENY. Vide LAR- 
CENY. 


PERJURY. 


If perjury be committed, that is 
within 5 Eliz. but indictment 
concludes not contra formam 
lat. yet it is good at common 
law, bat not to bring party 
within the corporal puniſhent 
of the ac ii. Page 191, 192 


PETIT TREASON. 


. 


To what particulars 25 F. 3. re- 
duces petit treaſon 377, 378 
One having committed this of- 
fence may be indited of mur- 
der . 78 
Servant kills maſter on a ſudden 
falling out, not petit treaſon, 
but manſlaughter ib 
If wife or ſervant procure a ſtran- 
ger to kill the huſband or maſ- 
ter, procurer only acceſſary to 
murder, and being only acceſ- 
ſary, where the principal is on- 
ly murder, cannot be petit trea- 
en but if wiſe and ſervant 
conſpire death of huſband, and 
ſervant effect it in abſence of 
wife, it is petit treaſon in ſer- 
vant, and ſhe is acceſſary Before 
to it, and ſhall be burnt 378. 
» 381, 382 
If wife or Gin ' "feat 
conſpire to rob huſband or maſ- 
ter, and ſervant or wife be pre- 
ſent, and hold candle, while 
huſband or maſter is killed, 
ſtranger is guilty of murder, 
and wife and ſervant of petir 
treaſon as principal 379 
Wife or ſervant 2 to kill 
a ſtranger by miſtake, kills buſ- 
band or maſter, petit treaſon ib 
If wife or ſervant conſpire with a 
ſtranger to kill huſband or maſ- 
ter, if he or ſhe be in ſame 
houſe when fact done, tho? not 
in ſame room, he or ſhe is prin- 
r cipal 
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A TABLE of the Principal Matters 
cipal in petit treaſon; if abſent, In what caſes ſtatute of 34 U 


he or ſhe only acceſſary before 
to murder Page 379, 380 
If wife or ſervant command one to 
beat huſband or maſter, and he 
beat him, whereof he dies, if 
wife or ſervant in ſame houſe, 
petit-treaſon in wife or ſervant 
as principal, but murder in 


ſtranger 3806 


What will make a man guilty or 
rincipal in murder will make 
im ſuch in petit treaſon ib 
Fadem lex for an inferior clergy- 

man in relation to bis killing 

bis ſuperior ib 
Who ſhall be ſaid a ſervant or maſ- 
ter within 25 E. z. with regard 

to this offenſe ib 
This ac ſhall not be extended b 


uit "1 
Who ＋ wife within it, or not 
81 
Where it is petit treaſon «7 a 
clergyman to kill his prelate or 
metropolitan ib 
Principals in petit treaſon, as well 
before as after 382 
One arraigned of petit treaſon 
| ſtanding mute, or challenging 
above thirty-five peremptorily, 
ſhall have judgment of peine fort 
& dure 382. ii. 399, 400 
Whether excluſion of clergy from 
murder by 1 E. 6. ouſts it alſo 
in petit treaſon 340 to 343 
Auter foits acquit, or attaint of mur- 
der, a good bar to indiament 
of petit treaſon, and e conver ſo 
ii. 246, 252 


Vide CLERGY, INDICTMENT, If owner of goods ſtolen ſuppo 


JUDGMENT, PARDON. 
PHYSICIAN. 


Phyſician or ſurgeon, tho' not li- 
cenſed, gives a potion with a 
good intent, which kills the pa- 
tient, no homicide 429, 430 

Phyſicians and ſurgeons are whe 
icenſed according to 3 & 14 


H. 8. 429 


Common law takes no notice 0 


Pardon of all felonies reachet 


H. 8. diſpenſeth with the pen: 
ties of the former ag; 


P acc 
PlRacy, ** x 
How indigment to be to work I ft 


corruption of blood 
under name of felony ii. | 
1 E. 6. 1 M. repealing all 


felonies tempore H. 8. en 
not to piracy 


not ‚ Il. 3 # 
Vide ADMIRALTY, CLERG 5 
INDICTMENT, * 

ng 

PLAGUE. wp 

1 Fac. now diſcontinued 4 - 


If one infected goes abroad v. 
intent to infe& another, w 
dies of it, whether it be mur 


ma 
tr 

|» PLEAS. iſ 

If one indicted of murder obi 1 
a pardon of felony, or fen -- 
inter fectio, and is afterwards WY .- 
raigned on that indiQtment, Wy 
moſt plead quoad murdrun Wl. 
ily, and as to the fehm ain , 
inter fectien his pardon * 
If foynd guilty of murder, WWF: 
ſhall bave * if not, n 
plea ſhall be allowed . WF... 
How plea of pardon conclu 5. 
we, [7 

in indictment be a feme c 5 


or appear to have no interel 
poſſe ion in the goods, the 
ty ſhall be acquit; but ma) 
indicted de novo for the gu 
of huſband, or 1e prope 


If A. be indicted as 22 
B. as acceſſary hefore or th | 
and both be acquit, yet 5." 
be indidded as priocips'; © 


former acquittal as acceſſary is 


& 3 bar Page 625. ii 

age 025. U. 244 
pen 8 indicted as principal and 
ds acquitred, ſhall not be indicted 
gin as acceſſary before; and 


if he be, his former acquittal is 
a good bar, for it is in ſubſtance 
ame offenſe; but antient law 
vas otherwiſe 626. ii. 244 
be be indicted as principal or 
icceſſary before, and acquitted, 
he may yet be indicted as ac- 
ceſſary after, they being of- 
ſenſes of leveral natures ib 
[there be an inquiſition of mur- 
der or manſlaughter, and an 
ndQment for ſame offenſe, and 
party is acquitted on indict- 
nent, tis neceſſary to quaſh 
Inquiſition, or arraign party 
upon it, who in ſuch caſe may 
plead aufer foits acquit, or not 


65 


vhich are no felony, where the 
matter is ſpecially preſented, as 
t may, party ſhall be preſently 
dſchgrged, without being put 
oplead; but then this acquit- 


140 ul by preſentment is no final 
> (ebarge, for he may be in- 
,n., BY ©2<d and arraigned again afr 
un WW = vards, if matter of former 


nditment falſe; but contra 
where indiment or coroner's 
queſt is of murder or man- 
laughter, and thereon he is ar- 
nigned and tried, and this ſpe- 
cal matter proved in evidence, 
te ſhall be acquit thereon, and 
lis acquittal is a perpetual bar 
zanſt any other indiQment for 
lame death 
ll. 158, 246, 247, 303, 304 
de law in caſe of homicide /e 
&fendendo, or per infortunium, 
day petit jury ſhall find the 
ſpecial matter, and not acquit 
ide part li. 158, 246, 247 
ere oftenſe made felony, or 
oerwiſe penal by ſtatute, if 


guilty 11. a 
ill caſes of homicide by neceſſity, 


491, 492 


by proviſo-in ſame, or by any 


contained in the Two PART Ss. 


ſubſequent ac, ſome caſes are 
exempted out of it, indiꝭ᷑ ment 
need not mention and qualify 
the offenſe, ſo as to exempt it 
out of the proviſo, but party 
ſhall have advantage of it on 
not puilty, and in ſame manner 
ſhall have the benefit of ſubſe- 
ent act to excuſe him by 21 

| mes li. Page 170, 171 
If year be miſtaken in indiamenr 
of felony or treaſon, and there- 
fore offender be acquit, it is an 
erroneous acquittal, and yet 
ſhall be a good plea of anter lt 


acguit ii. 17 
If one indicted of murder 1 
dam ignoti, or aſſault in quendam 
ignotum, be acquitted or con- 
victed, and afterwards indicted 
for aſſault or murder of ſuch a 
man by name, he may plead 


and aver it to be ſame perſon 
| | ii. 181 
By ſtarute auterfoits acguit of prin- 
cipal or acesſſary, or auterfoits 
/ attaint of principal on indict- 
ment is no bar to an appeal ; 
but auterfoits acquit on appeal 
remains a bar to indictment for 
ſame offenſe ii. 220, 250 
Auterfoits acquit of robbery, rape, 
c. on indictment a good bar 

to appeal of robbery, Cc. 

ii. 250 
In favour of appeal, if one be in- 
dicted of murder, and plead to 
it, and be convict, and wife 
enter appeal for ſame death 
againſt priſoner, pending appeal 
judgment ſhall be reſpited; but 
if wife be nonſuit judgment 
ſhall be entered on the convie- 
tion ll. 220 
If one be both indicted and ap- 
pealed before fame juſtices of 
ſame murder, or other felony, 


and pleed, party ſhall be ar- 


raigned on appeal firſt, and not 
on inditment; and if appel- 


lant be nonſuit on his appeal; 
r2 priſoner 


former conviction or acquittal, ' 


| 
? 
1 
« 


if 


ATA LE of the Principal Matters 


priſoner ſhall be arraigned on 


appeal, and proceſs ſhall ceaſe 


on indictment; and if priſoner 
plead, or be acquitted, or plead 
king's pardon, and it be allow- 
ed, regularly acquittal, or par- 
don and allowance thereof ſhall 
be entered on appeal, tho? it be 
ſafe to enter it likewiſe on in- 
dictment; if there be no ceſſet 
proceſſus on inditment, and par- 
ty be outlawed, he hath no re- 
medy, but by writ of error on 
the outlawry, and he may aſſign 
for error his acquittal on appeal, 
and ayer it to be ſame felony 

| Page 221 
a cap. be awarded againſt a fe- 
lon, and he render himſelf, and 
plead not guilty, and is let to 
bail, and then makes default, 
a cap. ad audiendam juratam 
ſhall iſſue, and if brought in, 
he ſhall be tried on his plea ; 
but if he render himſelf on the 
exigent, and plead nut guilty, 
and be let to bail till iriel, and 
then make default, whereor. an 
exigent is awarded, and felon 
is Take in on the exigent, 
[ure whether] he ſhall plead 
de novo I. 224, 225 


The ſeveral kinds of pleas on ar- 


raign.nent 11. 236 


Of pleas declinatory 4 - 
In all caſes of miſnomer party 


muſt plead over to felony 
ii. 238, 248, 255, 256 


All foreign pleas to be tied by 
jury of county where party in- 


R 


iſſue tried, or adjudged againſt 


dicted, except in treaſon 

; u. 339 
egularly in all pleas, whether to 
the writ, or in bar, by matter 
of record or fact, or both, if 
plea doth not conteſs, as a plea 
of pardon to indictment, or of 
releaſe to an appeal, tho' this 
plea be found againſt him by 


him by the court, yet he ſhall 
not be convidted thereon, but 


plead over to the felon 


m0 
guilty, as well in indictment col 
appeal ii. Page 239, pe 
8 | 255, 34 of 
If one be indicted of fe y, ay: 
plead a pardon, as if inden 
ment be of murder, and be p 0 
a pardon of felonies, or the li for 
he need not plead over to 1 dic 
felony, becauſe it ſuits ui 
within his plea i. 20 »! 
Yet if pardon on demurrer 0. 
| king's attorney, or on adi ul 
ment of court, be adjudged i pri 
ſufficient, party ſhall be 1 o 
for the felony ii. 256, 19 
The ſeveral kinds of pleas in bl co 
| il. 240, 28 tt: 
Of what kinds of matters plea WW © 
auter foits acguit, &c. conſiſts N it! 
; r 
Counſel ſhall be aſſigned to p 
plea in form ea 
' Priſoner muſt ſhew record of il tic 
acquittal, or vouch it in ſag »: 
court ii. 241, 242, 208 > 
The like of attainder in caſe WW jul 
' auterfoits attaint ii. ti, 0 
Regularly, if a record be plead «c: 
in bar, and declared on in ſan (a 
court, other party ſhall "iſ «i 
* plead nul tiel recurd, but hi th: 
er of record; and if it be J. 
another court, he ſhall pe 
nul tiel record, and day of 
given to procure record, Ve 
certificate thereof 11.2 by 
| f | 242, e 
Priſoner may remove tenor ofen 
record of acquittal into chic 
cery by certiorari, and hae en 
in poigne, or ſent to the july af 
by mittimus ſub pede figilli Nee 
. ul. 1 no 
If one be arraigned in J. R. e 
* Indictment removed or foggy ©o 
before them, who hath be ©: 
formerly acquitted of ſame li! or 
lony, either before juſtices Wil 7 
peace, or gaol-delivery, cone 'n 
will grant a certiorari to ten ye 
the record before them, fu 


reſpite his plea, till he * 


3 i 
contained in the Two PARTS. 


ove his acquittal , into the 
court, that ſo be may form his 
lea upon it, for record is part 
of his plea it. Page 142 
n muſt ſet forth record in cer- 
ain; how it-is to conclude 1b 
ord muſt be removed by writ, 
for tho' B. R. may take an in- 
dictment, or other record of 
-uſtices of peace propriis manibus 
where it is to be proceeded on 
for the king, yet they cannot 
uke record of acquittal to ſerve 
priſoner's plea without writ ib 


fone pleads auterfoits acquit de 


neſme felony, and vouch the re- 
cord, court may examine proof, 
that it is ſame felony, and there- 
on allow it, without any con- 
ſeſſon by king's attorney; but 
what the ſafeſt methods ii. 242, 
24 
ka allowed by teſtimony of jul- 
lices of peace before whom he 
vas acquit Il. 243 


{ priſoner be arraigned before 


jultices of gaol-delivery in the 
country, and plead auterfoits 
acquit of ſame felony before 
ſame juſtices in that county, or 
other juſtices of ſame county 
that were before them, or in 
B. R, how plea to conclude ib 


Nhat averment matter of fact 


of the plea conſiſts / ib 


here muſt not only be acquittal 


by verdict, but a judgment 


thereon, guod eat inde fine die, 


ind pleaded alſo ib 


cquittal regularly a warrant for 


entering of judgment at any time 
after . | ib 


Vie may plead auterfoits acquit 


notwithſtanding variance in the 
limes alledged in firſt and ſe- 
cond indictment, aud aver it to 
te ſame felony li. 244 


{one be indicted for murder of 


J. . and acquitted, and after 
Indicted for murder of F. N. 
yet he may plead auterfoits ac- 
uit, and aver it to be the ſame 
nan, & que conus per Pun noſme 


& Pautre ii. Page 244, 245 
Where there is a differnt bf laid 
in the firſt and ſecond indiQ- 
ment, he may plead auterfoits 


acquit, and aver it to be ſame 


vill; but contra, where party 
indicted, firſt in one county, and 
then in another, but ſaid to be 
_ Otherwiſe in an appeal ii. 245 
If one commit a robbery in one 
county, and carry the goods 
into another, and is indicted of 
larceny in foreign county, and 
is there acquitted of the larceny, 
it is no bar to indictment of rob- 
bery in proper county, becauſe 
another offenſe ib 
Neither is it a bar to indictment 
of larceny in proper county ib 
Burglary committed, and goods 
ſtolen, if indicted of larceny for 
oods ſtolen and acquitted, yer 
e may be indicted for burglary, 
and e conver /o u. 245, 246 
One acquitted for . ſtealing the 
horſe, may be arraigned and 
convict for ſtealing the ſaddle, 
tho? both done at ſame time 
Wo | ii. 246 
Acquittal of murder a oc plea 
to indictment of manſlaughter, 
or e converſo, ſo acquittal of 
murder a good bar to indiQ- 
ment of petit treaſon, and e 
conver ſo ii. 246, 252 
It muſt be acquittal on trial either 
by verdict, or battle ib 
Party acquitted by miſdirection of 
Judge, may plead it ii. 247 
Special verdict found in felony, 
and court erroneouſly adjudge it 
no felony, as long as that judg- 
ment - remains unreverſt, if pri- 
ſoner be indicted de novo; he 
may plead auterfoits acquit 
ii. 247, 248 
If judgment reverſt, party may 
be indicted de novo; but gugre, 
whether in point of the verdict 
party ſhall not be executed 
| li. 247 
If at common law one had been 
ſuſpeRted of murder, and ar- 
| raigned 
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raigned within the year and ac- 
quitted, tho' arraignment ſhould 
not have been, yet it ſtood as 
a good acquittal pleadable to 
another inditment, or appeal 
li, Page 247, 249 
Auter foits acquit no plea, where 
indictment inſufficient, or con- 
tains no felony ii. 247, 248 
One muſt be /egitimo modo acquie- 
tatus li. 248 
If error only in proceſs in appeal, 
on indictment, and yet priſoner 
appear and plead not guilty, 
” and be acquit, this acquittal 
pleadable ib 
One attaint on inſufficient indict- 
ment ſhajl not be arraigned on 
new indid ment for ſame of- 
fenſe, unleſs former judgment 
firſt reverſt ib 
Where a wrong perſon brings an 
appeal, auterfoits acquit 1s no 
picks neither is it a bar to the 
ing, but he may be indited 
nient ob ſlante that acquittal ; 
and if right heir bring a new 
appeal, and be nonſuit, he may 
be arraigned on that appeal at 
king's ſuit | 
If detendant be acquit on appeal 
of murder, or robbery by. ver- 
did, regularly a good bar to 
indictment ib 
Acquittal by battle on an agg! 
no bar to indictment for ſame 
offenſe > 
Indictment and conviction of fe- 
lony without judgment of death, 
or prayer of clergy, no bar of 
a new indictment, nor is auter- 
foits acquit by verdict, unleſs 
judgment given ii. 248, 
251 
Auter foits convict and clergy had a 
good bar to indictment or ap- 
peal for ſame crime ii. 220, 
250, 251 
And ſo it is if he pray his clergy, 
and court adviſe upon it, tho' 
clergy not actually allowed 
ü. 251, 300 


I 


ii. 249 
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pe Si ll. 35 
If A. be attaint of treaſon, 2 


One indicted at common law « 
Where one is appealed of robbe 


If there be an indictment and at 


One commits ſeveral telonies, and 


Auterfoits attaint de meſme (41, 
tho' on* inſufficient indictqs, 
was at common law a bar to: 

eals, as well as indictment 

ame offenſe, and fo remz 
except in appeals of death 
. ll. Page 20 

If 4. be indicted of piracy, 2 
hath judgment of peine fort f 
dure, and by a general pard 
piracies are excepted, but jug 
ment of peine fort & dure is pu 
doned by general words of 
contempts, uære, whether, 
he may be arraigned for (an 
piracy, but he may be arraig 
ed of any other piracy coma 
ted before that award 


by outlawry, he ſhall not be it 
dicted or appealed of ſame fe 
lony till outlawry reverſed 


felony, and having judgment 
death, yet may nient obflan 
his attainder, be arraigned ſt 
treaſon committed before the 
lony; but guere as to treaſo 
committed after it 


ries committed on divers per 
ſons, and they bring ſeveral ap 
peals, and he is attaint at ſui 
of one, yet he ſhall be put 1 
anſwer to appeals of the other 

| | 


tainder at the proſecution « 
one, guære, whether after þ 
may not be arraigned on an it 
dictment at proſecution of an 
other to have reſtitution on tit 
ſtature 45+ It. 25 


is attaint of one, and king pat 
dons that attainder and the ſeb 
ny for which he was attaint, | 
after indicted or appealed 0 
ſame felony, he may plead be 
attainder, and ro good " 

Catio 


f 


cation to ſay, be was pardoned 
iſter 138 Page 253 
jt yet may be indicted or ap- 
led for the other felonies ; 
and if he plead his former at- 
zinder, it may be replied that 
he was pardoned after, where- 
by be is reſtored to be a perſon 
able to anſwer thoſe offenſes 
| Jr 

one attaint commit a felony af- 
ter, and be pardoned the firſt 
felony and attainder, he ſhall 
be put to anſwer the new _— 

3 I 

one commit ſeveral felonies, and 
de convict of one, but no judg- 
ment of death, nor clergy given 
him, he may be indicted for all 
the former felonies ib 
one had been convict of any 
ene felony, and prayed his cler- 
9. and read, and had been 
delivered to the ordinary, for- 


10 merly he ſhould never ha ve been 
ed f arraigned for any of the former 
the f felonies ib 


„ any felony done after convic- 
tion, and clergy allowed, he 
may be indicted ; but not if he 
ſtand attaint and unpardoned 0 
i 
d by ſtatute clergy diſchargeth 
all offenſes precedent within 
clergy, but not ſuch other of- 
ſenſes as are ouſted of it 
ll. 254 
ceſſary on arraignment _ 
plead acquittal of principal i 
oler arraigned for voluntary eſ- 
cape of a priſoner for felony 
on tl way plead acquittal of felon of 
principal felony, and ſo may 
reſcuer arraigned on indictment 
for reſcue of a felon 611, 612. 


F 1 it, 254 
ton acquitted of firſt felony ſhal 


e telo 
int, | 


d beet be arraigned of breach of 
2d h Priſon, or if indicted of it be- 
repl fore acquittal, and then is ac- 


cat 4vitted of principal felony, he 


contained in the Two PARTS. : | 
may plead it in bar to indict- 


ment for breach of priſon 
Page 611, 612. ii. 224, 254, 255 
He who pleads auterfoits acquit, 
convid or attaint muſt plead it 
ſpecially ſetting forth record 


ii. 2 ; 

He muſt either ſhew record 7 
pede figilli, or have record re- 
moved into court, where it is 
leaded, by certiorari, or if it 
E record of ſame court, muſt 
vouch term, year and roll, for 
record is part of his plea By 

1 


He muſt make averments, as caſe 
ſhall require, that he is ſame 
perſon, and it ſame offenſe ib 

No iſſue ſhall be taken on plea of 
nul triel record, becauſe pleaded 
in court, but king's attorney 
may have oyer of record ib 

The averments are iſſuable ib 

If iflue taken on them, they ſhall 
be tried by jury, that is return- 
ed to try priſoner, by 22 fl. 8. 

ib 

He that pleads theſe pleas, muſt 
plead over not guilty to the felo- 
ny, for if the pleas be adjudged 
againſt him, yet he ſhall be 
tried on not guilty Ii. 255, 256 

Where one may plead to juriſ- 
diction of court without anſwer- 
ing to the felony ii. 256 

If one by plea confeſs the fact, he 
need not anſwer to the felony, 
but he may in that caſe, if he 
will, plead over to the felony 

| 5 ib 

If one be indicted or appealed of 
felony, and he will demur to 
the appeal or indictment, and 

it be adjudged againſt him, he 
ſhall be hanged, for it is a con- 
felſion of the indictment ; he 
may take all exceptions to in- 


dictment or appeal, as might 


have been taken on demurrer, 
either before his plea, or in ar- 
reſt of judgment ii. 257 

n 
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Tn caſe of demurrer no judgment 
of peine fort & dure can be 
given ii. Page 257 
Plea to the felony conſiſts of not 
guilty, (whereto clerk joins iſſue 
cul. priſt.) and the putting him- 
ſelf on his country ib 
If either of theſe fail, it is in law 
ſtanding mute, either in treaſon 
or felony il. 258 
In treaſon or felony there can be 


no juſtification, as ſe defendendo, 
no fe defendends 


i 

But on not guilty he ſhall have the 
advantage of all ſuch —_— 

1 
If dureſs and compulſion from 
others, c. will excuſe him, 
jury on the general iſſue ought 
to find accordingly ii. 258, 
2 


9 

Where matter appears not to 
telony, priſoner on not guiliy 

pleaded may be acquitted 

ii. 303, 304 
Where party is convict within be- 
ing burnt in the hand, plea of 
' auter foits acquit, and bad bis 
clergy, as good a plea as before 
18 Elis. ii. 390 


If priſoner plead a pardon, how it 


concludes, and what judgment 
entered ii. 391, 392 
What concluſion of plea of auter- 


foits acquit, or convict, or at- 
taint de meſme felony ; moſt com- 


monly priſoner pleads over not 

guilty. ii. 238, 248, 255, 

| 256, 392 

How ſuch plea is confined by king's 

attorney, or coroner ib 

If one plead in bar to the indict- 

ment, yet if indictment inſuf- 

ficient, whether eat fine die ſhall 

be applied to inſufficiency of in- 
dictment, or plea in bar 

li. 393» 

Reaſonable to have the Rog 5 
ſpecial in that caſe, and how 

RTE | ii. 393 

If entry of judgment of acquittal 

be guod eat inde guietus, priſoner 


cannot be arraigned a4; 
indictment infolicen wy 
. ii. Page 394, 70 
One indicted of murder or * 
ſlaughter, on not guilty the ſp 
cial matter is found, or Jury a 
quits him, judgment is 20. 
inde quietus, is a perpetual be 
ſo, if found guilty ſe defend: 
40, judgment is quod expeq 


gratiam regis il. e 
For pleas in abatement, V 
ABATEMENT. : 0 
Vide JUDGMENTS, 
POLYGAMY. p 
1 Jac. BIGAMY, or [rather] P( 
LYGAMY felony within clerg 
| * | 
Caſes excepted out of the ad i 


Difference, where firſt wife n 
ried beyond ſea, and ſecond her 
and e conver ſo 692, 69 

A feme takes baron in Holland, a 
during his life marries anothi 
there, then true huſband d 
ſhe (ſecond living) marries 
third here, dehors the ad 6 

But if, living firſt, ſhe had az 
ried third in Ergland, felon 

within it 

Where notice of party's being 4 
live neceſſary, or not | 

What beyond 1 <a and what wil 
in king's dominions, quoad ib 

a8 

Having two wives, one of whic 
is divorced a nenſa & thoro nd 
within it; if divorced cau/a/; 


wvitie, whether within it ne 
Where divorce a vinculo matri ver 
nii either party without pro eber 
in ad may freely marry a 
If wife be divorced from the hui ur. 
band cauſa adulterii vel [evil ecu 
dinculum matrimonii not d by 
ſolved ; but contra, if divorce {cc 
cauſa conſanguinitatis vel vii cf 
contractus- 124, 38 
Where divorce a winculo, and u par 


appeal marriage pending # 


contained in the Two PARTS; 
gal, debors the ad; contra, if But if eſcape be preſented upon a 


ſentence of divorce repealed 


34. 3 >= Page 694 
Ir ma either within age of conſent, 
the (p cond marriage not within ac; 
ury bot contra, if fene of twelve, 


nd man of fourteen ib 
id direed to be where party 


where ſecond marriage was, tho' 
never taken 694, 695, 705 
krriage to a former huſband, ſe- 
cond being alive, ſimply void 

693 


POPE. Vide RELIGION. 
PRAEMUNIRE. 


Mar, repeals all premunires en- 
ated in or after 1 H. 8, 308 


Vide RELIGION. 
REROGATIVE. Vide KING. 
PRESCRIPTION. 


by deodands, goods of felons of 
themſelves, felons and outlaws 
cannot be claimed by preſcrip- 


uon 419 
PRESENTMENT. 


more comprehenſive term than 
ind ment li. 152, 153 
me preſentments of themſelves 
convictions and not traverſable, 
others not ſo, but in nature of 
informations, and therefore tra- 


reſentment of a felo de ſe before 
juſtices of peace, of oyer and 
erminer, traverſable by the ex- 
ecutor | ii. 154 
by coroner's inqueſt of a fugam 
fecit is concluſive, and not that 
of grand inqueſt, or petit jury 
1 
party be preſented to have ſuf- 
lered an eſcape, becauſe at leaſt 
be is to be fined, he ſhall have 
us traverſe to it ib 


alen; he may be indiQed, 


rerſable ii. 153, 154, 155 


vill, it is not traverſable, and 


why Page 603. ii. 154 
Indictment againſt city of L 


for an eſcape traverſable 
| il. 154» 155 
A-preſentment of a riot, or for- 
ceable detainer by a juſtice, or 
two juſtices of peace is a con- 
viction by flat, ll. 155 
Preſentment of juſtices of peace 
of default in repairs of an high- 
way, traverſable ib 
Inqueſts muſt be returned to be 
probi & legales homines de comi- 
tatu prædicto ii. 167 
For pre ſentments before coroner. 
Vide CORONER. = 
Vide INQUEST OF OFFICE. 


PRIEST. Vide CLERGY, FE- 
 LONY BY STATUTE, RE- 
LIGION. | 


PRINCIPAL ANDACCESSARY. 


Who ſhall be ſaid principals in fe- 
lony in the firſt and ſecond de- 
gree 233, 437» 615 

Acceſlaries before and after de- 
ſcribed 233, 613, 615, 618 


In treaſon no acceſlaries but all 


| principals, ſo procurer before, 
or a knowing receiver after ; 
but whether a 13 receiver 
of a counterfeiter of the great, or 
privy ſeal, or the coin be a prin- 
cipal in treaſon 234, 237, 613 
Whether receipt of a ſelon aſter 
attainder in ſame county makes 
an acceſſary without notice 
323, 622 
Conſenting to a felony makes a 


man principal or acceſſary, bare 


concealing, only miſpriſion 374 
If ſervant or wife be of confede- 
racy to kill the huſband or maſ- 
ter, and be in lame houſe, 
where he is killed, tho“ not in 
ſame room, they are principals, 
and guiliy of petit treaſon, for 
it is a preſence; and ſo in other 


caſes . - 379» 439 
C There 
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A TABLE of the Principal Matter: 


There are principals and acceſſa- 
ries both before and after in pe- 
tit treaſon 

If one take poiſon by perſuaſion, 
but in abſence of another, and 
die of it, perſuader is principal 
in murder 431 

Counſelling, commanding, or di- 
reQing killing a man, if he that 
counſels, fc. be abſent, makes 
him acceſſary before to the mur- 
der 435 

In caſe of poiſoning, he that coun- 
ſels another to give poiſon, if 
he doth it, he, who counſels it, 
if abſent, but acceſſary _ 

435» 015 

He, who lays, or gives poiſon, the' 

. abſent when taken, is a princi- 
pal ib 

If 4. command B. to beat C. and 

he beat him to death, murder in 
B. and if A. be preſent, mur- 
der in him alſo; if abſent, he is 
acceſſary ib 

If A. counſels B. to poiſon his 
wife, B. obtains poiſon from A. 
and gives it to his wife, who 

— gives it to a child, 
this is murder in B. but A. who 
was abſent, is not acceſſary to 
the murder, becauſe the com- 
mand ſhall be conſtrued ſtrictly 
If A. counſel B. to beat C. ui a 
ſmall wand, if B. beat him to 
death with a great club, A. is 
not acceſſary | ib 

If A. counſel B. to kill C. and be- 

fore the fact done counterma nds 
it, if B. does it aſterwards, it 

is murder in B. but A. not ac- 
ceſſat 436, 452 
In — PENTON there = Hg 
; rar 1 nor in homi- 
cide ſe defendendo „460 
If A. — — of 5 50 — 
B. as acceſſary before by pro- 
curement, and A, be found guil- 
ty only of manſlaughter, B. ſhall 
be diſcharged ib 


All preſent and aſſiſting to mur- 


der, principals ib 


Page 381- 


, 


In burglary or robbery, thoſe | 
watch at lane's end, Sc. 
not actually preſent, burgl; 
or robbers Page 439, 5 

: $37» 355» ) 

Otherwiſe on 39 Elks. tha 
binds up excluſion of clergy 
ſtealing in the houſe 


Perſons ready to aid, tho 0 
lookers on, principals op 
Divers come with one aſſent o 


miſchief, as to kill, rob, be 
Oc. and in execution ther 
one commits murder, all pr 
cipals 440, 
Divers aiming to rob a perl 
charge him with felony, « 
robs him, robbery in al, 
without ſuch intent, reſt « 
guilty fe 
If 4. comes in company with 
to beat C. and B, beat hin 
that he dies, A. is principal 
Several rioters in a houſe, ſor 
iſſue out and murder one with 
view, who came to conſtable 
aſſiſtance, all within the hou 
who abetted the aſſault, pring 
- pals 40 
1 Fac. ouſts none of clergy b 
him who ſtabs, not even perſc 
preſent and aſſiſting 40 
Where principal agent ſhall be 
cuſed from felony, and princ 
pal in ſecond degree be guilt 
Gl 
All that come in company to rot 
principals, tho' one only do 
| 53 
Where one may be principal 
robbery, tho? neither actual 
preſent at the aſſault, nor ro 
bery, nor aſſenting thereto 
434» 537» 5] 
In acts making felony accellane 
before and after implied 613 
614, orgs 632, 644, 70 
Whether ad making offenſe felor 
in offenders, their counſellor 
rocurers and abettors; and! 
ing filent as to acceſſaries «fit 
extends not to acceſſaries «fi 


» nf 


/ 
| 


hoſe (5n, whether principal in 
Ec. * degree ſhall be tried be- 
urgl: fre thoſe in ſecond degree 


39, 5 Page 613. ii. 223 
155» 3K caſes criminal, not capital, no 
that acceſſaries 530, 61 3 616, 618 
lergy cceſſaries after to crimes not ca- 
„ pita! by receiving offenders can- 
tho dot be in law under an _ 
bay tes as acceſſaries, unleſs the as 
ent to BN naucing the penalties extend 
b, deff © receivers, or comforters, as 
| ther one do 613 
all prfMWintainers in certain ads denote 
40, 48 niintainers of offenſe, and not 
Per parties ib 
4 be an a makes a felony, it 


ncidently makes ſuch acreſſa- 
ries, as would be acceſſaries be- 
fire or after to a felony at eom- 
non law, but the ſpecial pen- 
ing ſometimes varies the caſe 
613, 614, 615, 632 
tif the a# expreſs acceſſaries 
before and not after, there can 
be no acceſſaries after 614 
ceſſaries after an offenſe of a 
lower degree than acceſſaries be- 
fore 614, 615 
eurers, counſellors and abettors 
import acceſſaries before 614 
eivers or comforters acceſſaries 


ll be after 614 
| princhl offenſes unpremeditated no ac- 
* gull cena ries before, as per infortu- 

mW CUUMCA 615, 616 
t0 erde of bare permiſſion make 
dot an acceſſary 616 


| preſent, when poiſon infuſed, 
pnncipals ; but hiring another 
o doit, without being preſent, 
makes him only acceſſary ib 


'el0 ing materials of poiſon makes 
7» eny only acceſſary ib 
elfe lere the execution varies from 

613 the command in perſon flain, or 
4, 108F"" nature of offenſe, commander 
felons ror acceſſary ; contra, where 
1 denſe is only varied in degree 

0 ä 3 

| after pets B. with child, and before 
ede birth counſels B. to kill it, 


1% 


contained in the Two PARTS. 


child is born, B. murders it; 
A. acceſſary Page 617 
Where the inſtrument, as a mad- 


man, or wild beaſt cannot be a 


principal, party, tho? abſent, 
1s principal ib 
A. commands B. to kill C. and 
before the fad repents and coun- 
termands it, yet B. kills him, 
A. not acceſſary; contra, if he 
had not countermanded it 618 
A. knows that B. hath committed 
a felony, but conceals it, not 
felony, but miſpriſion ib 
A. ſees B. commit a felony, but 
conſents not, nor takes care to 
apprehend him, not acceſſary, 
bur finable. ib 
A. knowingly ſuffers a felon in his 
houſe to eſcape before arreſt, 
not acceſſary; but contra, if 
corrupted by money 619 
So if he ſhut fore-door, and de- 
ceive purſuers, this being an 
a4, and not bare omiſſion, he 
is acceſſary ib 
A. hath his goods ſtolen by B. if 
A. receives his goods without 
any contract to favour him, it is 
lawful; but otherwiſe theft-bote, 
bur yet A. not acceſſary ib 
Where receipt of ſtolen goods be- 
forez @& 4,W. &. M. c.] 
made an acceſſary, or not 619, 
620. ii. 150 

Relieving a traitor or felon in pri- 
ſon or bailed out, makes not an 
acceſſary 620, 621 
Conveying inſtruments to a felon 
to break priſon, or bribing gao- 
ler to ſuffer an eſcape makes an 
acceſſary 621 
Writing in fayour of a felon for 
his deliverance, or inſtructing 
him to read to ſave him by his 
clergy makes not party an ac- 
ceſſary 13 
If A. be committed ſor ſelony, and 
B. an attorney, adviſe the friends 
of A. to write to the witneſſes 
not to appear againſt him; who 
writes accordingly, this makes 
ſz neither 
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A TABLE of #he Principal Matters 
neither B. nor the friends acceſ- If he be indicted as acceſſary o. 


ſary, but puniſhable, and how 

| | Page 621 
A huſband receiving the wite my 
be an acceſſary, but not wife 
for receiving the huſband ib 
If the wiſe alone, without his pri- 
vity, receive a felon, ſhe only 
acceſſar 1 
If they jointly receive a felon, it 
is only the act of the huſband ib 
Acceſſary cannot be, unleſs felony 
committed; A. wounds B. dan- 
gerouſly, C. receives 4. then 
dies, 2 not acceſſary 622 
One may be acceſſary to an acceſ- 
ſary by receiving him, knowing 
bim tobe an acceſſary to * ib 
No acceſſary in receipt of a felon, 
without knowing that the party 
hath committed a felony ib 
Acceſſary may be indicted with 
principal, or ſeverally 623. ii. 
. 223 

n acceſſary before or after in an- 
bother county, than where prin- 
Cipal felony committed, diſpu- 
niſhable at common law ib 
By 2 3 E. 6. acceſſary indiQ- 
able in county where acceſſary, 
and to be tried there; this ac 
gives no power to juſtices of 
Pee S823. . 44 
Juſtices before whom foreign ac- 
ceſſary is, ſhall write to thoſe 
before whom principal is attaint, 
for record of attainder, and how 
the writ is to be 623 
Proceſs 'of outlawry muſt ſtay a- 
gainſt acceſlary till principal 
_ attaint 613. li. 200 
Acceſſary ſhall not anſwer till prin- 


cipal be tried, but otherwiſe, if 


he will wave benefit of the law 
= 55 7 

But if he wave it, neceſſary to re- 
ſpite judgment till principal be 
convict and attaint, for if prin- 
Cipal be after acquit, conviction 
of acceſſary annulled; but if ac- 
quit of the acceſſary, acquittal 
good G24. ii. 224 


If A. be attaint of murder on 


three, he ſhall not be arraig 
till all the 1 be attai 
or outlawed; but if he be indi 
ed as acceſſary to one of the 
only, if that one be attaint, f 
the others be not, he ſhall 
_ arraigned Page 624. ii. 200, 
But the court may, if he be indi 
ed as acceſſary to three, arrai 
him only as acceſſary to thep 
ty attaint; and if acquit of th 
he may be arraigned de now 
acceſlary to the other two 6 
ii. 200, 2 
Beſt to reſpite arraignment of 
ceflary till all principals app: 
or be outlawed 
If principal and acceſſary app 
and plead together, they n 
be tried by ſame inqueſ;; 
principal muſt be firſt con: 
and attaint, and how jury to 
charged G24. li. 2 
If principal plead in bar, or 
batement, acceſſary not to 
ſwer till plea determined; 
_ plea maintained, acceſſatj d 
charged, if over ruled, prin 
pal ſhall plead over to felon 
and may — acquitted 


appeal, and then A. is indi! 
ot murder as principal, and 
as acceſſary, principal plea 
former attainder, B. ſhall t 
be put to anſwer as acceſl 
becauſe he is not attaint up 
ſame ſuit; and ſo it is, if atu 
der of A. were firſt on the? 
If principal was acquit, or d 
via, and had his clergy, 29 
don, c. acceſſary ſhould 
[before 1 Anne] have been 
raigned; contra, if after att 
der - 8 598, 6 
If principal be erroneouſly 210 
acceſſary ſhall be arraign 
but principal reverſing bis! 
tainder, reverſeth alſo attain 


olf acceſſary - 


ary 
[alg 
Atta 
indi 
ff the 


cquit as principal cannot be 
gr as 2 before, but 
acquit as acceſſary before or af- 
ter may be arraigned as prin- 
cipal Page 625, 626. ii. 244 


But one acquit as principal or ac- 


ſhall ceſſary before may be indicted as 
00, 2 acceflary after 626. ii. 244- 
e ind cceſſary to crimes within 28 H.8. 


arral 
the p 
of th 
' N00) 
vo 6 
00, 2 
nt of 


appe 


if trial of treaſons, &c. upon the 

Ls ſea, not puniſhable there- 

by, but by the marine law 

ii, 17, 18 

Principal in murder in ſecond de- 
gree, may be arraigned and tri- 


437. ii. 223 


Lately acceſſary, if he appear, 


app bath been de e and put to 
ex ul plead, but proceſs againſt inqueſt 
eſt; H and trial ceaſeth, till principal 


| Conv 
ury to 
. l. 2 


come in, or be attaint by out- 
lawry ü. 224 
cceſſary may pray proceſs againſt 


Ir, or principal, and therefore, if ac-' 
ot to ceſſary acquitted before principal 
uned; WY tried, it is a good acquittal; and 
ſary i if convict, a good conviction; 
pr but no judgment ſhall be given on 
0 fel conviction, till principal tried ib 


4. be arreſted, or in priſon for 


er on felony, and B, reſcue him, or 
nde the gaoler ſuffer a voluntary e- 
„ and ſcape, tho' they may be pre- 
1 play ſently indicted, yet they ſhall 
ſhall not be arraigned till 4. be con- 
cell nd, or attaint by judgment, or 
unt up outlawed; for if X. be acquitted 
por on the indictment, the reſcuer, 
tber 


or gaoler ſhall be diſcharged 


237, 238, 591, 598. ii. 224 


, Or far a wife may be acceſſary 
Y , 4 ber huſband's treaſon, or felo- 
_ . Vide COVERTURE. 

D 
er aug RSO N. Vide ARREST, 
595, REACH OF PRISON, COM- 
y at MITMENT, ESCAPE, GAOL, 


c. 


RVILEGE, Vide HABEAS 
CORPUS. 


ed before principal in firſt degree 


contained in the Two PAR Ts. 


PROCEDENDO. Vide CERTI- 
ORARI. # 


PROCESS. 
Regularly no praceſs iſſues in king's 


name to take a felon, unleſs on 
indictment, or matter of record 


in court Page 575, 576. 

- il. 113 

Of the writ de ſecuritate pacis 
81, 52 


In all caſes king's writs directed to 
ſheriff, which he executes per /e, 
or by his warrant to his bailiffs 

Sheriffs or bailiffs may require — 
one to aſſiſt in the execution ib 

If above two coroners in a county, 
and a writ is directed coronato- 
ribus, tho' one dies, whilſt plu- 
ral number remains, a return by 
the coroners is good; but if on- 
ly one ſurvivor, he cannot exe- 
cute and return it till another 
made ii. 56 

But if two coroners in a county, 
or more, one may execute the 

writ, as in Caſe of an exigent, 
but return muſt be in name of 
coronatores ib 

Coroner on appeal in his county 
may iſſue proceſs to take ap- 
pellee | 11. 68 

But if only coroner of a franchiſe, 
whether he may make precept 
to ſheriff to attach him ib 

He cannot make precept to bailiff 
of a franchiſe, becauſe bailiffof 
a franchiſe cannot execute pro- 
ceſs within it but by ſheriff's 
mandate ib 

Proceſs aſter indictment iſſued from 
a ſeſſions of the peace is always 
in king's name ii. 113 

On indictment or information pre- 
ferred on a penal law, capias 
not firſt proceſs, but wenire fac. 
and diſtringas, and in caſes of 
intormation no proceſs of out- 
lawry at all till 21 Jac. ib 

Super ſedeas 


A TanLr of the Principal Matters 


Super ſedeas on a prohibition iſſues 
from chancery 1n vacation, from 
B. R. in term ii. Pape 1 


7 
Of the writ de odio & atia; its dif- 


ferent names il. 148 
Why diſuſed ib 
Party to be bailed by twelve per- 

ſons i 


Tho” indictments be not diſconti- 
nued by demiſe of the king; in 
ſome caſes proceſs are 11. 189, 


In inditments of treſpaſs —_ 
fac. firſt proceſs, and when non 
eſt inventus is returned, cap. 
and exigent ii. 194 

All proceſs on an indictment, and 
generally all proceſs for the king 
are with a non omittas, Ofc. 

| 7. ii. 224 

By virtue thereof ſheriff may en- 
ter into any liberty to execute 
the ſame ii. 224 

If part be in his own houſe, or 
in the houſe of another, and 
doors be ſhut, and ſheriff ha v- 
ing given notice of his proceſs 
demand admittance, and the 
doors be not opened, he may 
break open the doors, and enter 
to take the offender ib 

For jury proceſs. Vide TRIAL. 

For proceſs in | outlawry. Vide 
OUTLAWRY. 

For warrants, Vide ARREST, 
JUSTICES OF PEACE. 


Vide CERTIORARI, HABEAS 


CORPUS. 
PROPERTY. 
One hath a property ratione loci, 
ivilegii & impotentiæ, in young 
beaſts and birds feræ naturæ in 


his park. 511 
A lodger hath a ſpecial property 
in his chamber | 554 


Artificial acceſſions by adjunction, 
commixion, and ſpecification 513 

Vide BURGLARY, INDICT- 
MENT, LARCENY, &c. 


PURVEYORS. Vide FELONY 
BY STATUTE. 


Page 10f 
b Who ſball be ſaid a queen withi 


Carnal knowledge of a girl unde 


Keeping a woman as . concubine 


Wife in ſuch a caſe may be a wit- 


QUEEN. 
A Queen regent, who is mar 


Tied, holds her ſovereignt 
as intirely as if ſhe were fol 


| 35 E. 3. de proditionibus, Vid 
REASON. 


RAPE. 


Elony at common law, the! 

by ſtatute made a miſdemea 

nor, and by 13 E. 1. felon 
again 627, 63 
How antiently puniſhed; but 
was in the woman's power tc 
ſave raviſher by marriage 6: 
Not inquirable in a Leet or Tur 


627, 632. ii. 60 
Rape defined be 


2 
18 Elis. 63 
If above ten, and under twely 
(deins age of conſent to mar 
riage) tho' ſhe conſent, it is a 
rape 631 
Debet efſe penetratio, as well as 
emiſſio F 628 
Leaſt penetration ab/ſque emiſſione 
makes it a rape ib 
An aider a raviſher ib 


ten, felony without clergy, by 


before the rape, antiently a 
ood exception, and now may 
evidence of aſſent ib 
Huſband cannot commit it on his 
wife 629 
But aiding another to commit it 
upon her, indictable as a rape, 
tho* wife cannot have appeal of 

it againſt her buſband id 


neſs againſt her huſband ib 
Infant under fourteen preſumed 
incapax, tho” he may be princi- 
pal in aiding, Ec. 630 
Conſent on menace of death = 


cuſeth not 1 
| Mutter 


lber di oppreſſa concipere poteſt 
Page 631 

wbſequent conſent not extorted 
creates a bar of her appeal, but 
raviſher indiQable 632 
5 ſuch caſe who ſhall have the 


appeal 


nviſhed aſſenting incur by ſta- 
tute ; 631 
There may be acceſſaries before 
and after 6522 
Freſh diſcovery and purſuit neceſ- 
ſary on part of raviſhed 632,633 
far and day not allowed tor 
bringing appeal, but it is in 
diſcretion of court 633 
rincipals ouſted of clergy, but 
not acceſſaries before or after ib 
ſhat neceſſary concurring evi- 
dence to confirm that of the ra- 
viſted 633, 634, 635 
ſhere an infant raviſhed ſhall 
heard without oath 634, 635 
kecuſation of a rape eaſily made, 


hard to be proved, and harder 
elre to be defended by the accuſed, 
mar tho' never ſo innocent, and man 
is a8 inftances thereof 635, 636. ii. 
631 | 2 
| n REALM. 
628 


fone elm of England comprehends 

ib the narrow Bo invading king's 
ſhips in the ſame, legying war 
en ſon realm within 25 E. 3. 154. 
and, tho? part of dominions of 
this crown, yet no part of the 
realm of Exelend, nor infra qua- 


tur Maria = 
ite like [formerly] of Scotland, 
even while it was under the 


rape, Wl power of the crown of England, 
al - u in ſometimes of E. 1. and - 
i 
wit- WW: of Man, Jerſey, Guernſey, Ic. 
ib ibo — — of this 
umed i crown, for what purpoſe they 
inci- ue not within the realm 156 
630 vial of foreign treaſons, and of 
 ex- Wi e elony by ftatute, 
63! ing partly in the realm, 
luer berth out. Vide COUNTY. 


contained in the Two PARTS. 


What ſhall be ſaid beyond ſeas, and 


what withi 

with reſpect to 1 Jac. of bigamy. 

Vide POLYGAMY / s 
Vide IRELAND, 


RECEIVER. 


631, 632 
Kat forfeitures the 0 and 


Whether receipt of a felon after 
attainder in ſame county, makes 
an acceſſary ſans notice Page 

622 


23, 
Vide FORCIBLE MARRIAGE, 


PRINCIPAL AND ACCESSA- 
RY, &c. 


RECOGNISANCE. Vide BAIL, 
JUSTICE OF PEACE, 


RECORD. 


A judge fined for raſing a record 
| 645 

On Weſtm. 1. an attorney impri- 
ſoned for a year and a day, and 

| baniſhed the court of C. B. for 
embezzling part of a record 


4 
go If a clerk had made a miſentry of 


record, the judge of the court 
might ore tenus have rectified it, 
tho' ſometime after ib 
A judge of record is guaſi a living 
record, and controuls the entry 


of the clerk | ib 
King's title being of record muſt be 
avoided by record ll. 205 


Judgment of record to be avoided 
by record li. 207 
Acquittal generally a warrant for 
entry of the judgment at any 
time after 3 
By 8 H. 6. Healing, carrying away, 


or avoiding records, felony, cler- 


gy allowed 645, 646, 653 
Felony in principals and acceſſa- 
ries before 645, 646 
Expoſition on this af 645 to 653 
Puniſhment of this offenſe before 
the af | 
If judgment thereby be reverſi- 
ble, tho' not reverſed it is 
within the a#. 650 
What 


in king's dominions 


646 to 649 


* W — 1 8 e 5 
* eee 2 „ 2 


What records are within it Page 
| 222 

No difference, whether judgment 
be in a criminal or civil caſe, or 

| whether reverſible by error or 
a 650 

If it be in afirmance of judgment, 
uniſhable as a miſdemeanor, 

t not felony 650, 


' 

But if A. be ſued by original to 
' exigent and outlawed, and af- 
terwards exigent is made B, by 
one man, and original the ſame 
by another, felony in him who 
raſed original, and in him alſo 
who raſed exigent 651 
If this offenſe ariſe in two coun- 
ties, diſpuniſhable as felony, 
but puniſhable as miſpriſion in 
either 651, 652, 653 


Juſtices of either bench enabled to 


hear and determine it, and C, 
B. has conuſance, tho' offenſe 
in record of B. R. _ 

Trial to be by party-jury of cler 
and others ib 

C. * may take indictments Ou 
o I 

Indi ment may be taken by clerks 
alone, or foreigners alone, or 

both; but trial to be by pariy- 
jury only ib 

In what county to be tried 652 

Where by ſpecial commiſſion ib 

Where indictment removable in 
B. R. ib 

If offenſe committed in London, 
mayor not to be named in com- 
miſſion ib 

1 Jac. acknowledging fine, recovery, 
deed inrolled, flatute or recogni- 

\ Zance, bail or judgment in name 
of another nat privy to ſame felo- 
ny, clergy ouſted, but no cor-. 
ruption of blood, or loſs of 
dower - 

Bail taken, but not filed, not 
within this a, [but ſince made 
felony] | ib 

How record of acquittal or convic- 


tion ſhall be pleaded, ſhewn forth, 


A TABLE of the Principal Matier 


or certified upon plea of auterſoit 

— — where nul t 
recor „or not. Vie 
PLEA. 3 
Vide AMENDMENT, CHAN 
CERY, CERTIORARI. 


RECUSANT, Vide RELIGIO 


RELATION. Vide FELO b 
SE, FORFEITURE, &c. 


RELIGION. 


Hereſy in common ſpeech compre 
hended apoſtacy, — 
formal hereſy Page 33 
Apoſtacy defined 
What the puniſhment of it by th 
old laws here, and by the inp 
rial laws , 
Soliciting others to apofacy mol 
enal 
itchcraft antiently puniſhed b 
writ de heretico comburendo | 
Hereſy variouſly defined 383, 36, 
The definition of the papal cano 
niſts makes the ſmalleſt devia 
tion from them hereſy i 
Who the judge of hereſy according 
to the common and imperia 


law 384, 35 K. 
The ſolemnity that accompanies 
the degradation of one in order '* 


384, 385, 36 
Inquifitors thereunto deputed b 
the pope, or ordinary 11 brat 


. 
Heretics diſtingujſhed into ſeverii 
ks 38; bet 


ran 
A ſimple heretic defined i 
Diſmiſſed on abjuring ſpecial 
the 1 opinion, or ge 
nerally all heretical opinion 

| ü 


The latter abjuration required 
thoſe, that were graviter ſu: 


pecti | 385, 360 emp 
ho ſhall be ſaid hereticus com bv 
380 ke ne 


max 
Who a relapſed heretic ; 
If after conviQion heretic abjuies 

his opinion, his life was . 


but if he relapſed after abjura- 
tion, then delivered over io ſe- 
cular power; no ſuſpenſion: of 
ſentence Page 386, 387 
y civil and canon law convicting 
and nn | heretics were 
left to the eccleſiaſtical judge, 
without which civil juriſdiction 
could not puniſh 387 
reral penalties conſequential on 
ſentence of hereſy ib 
Whence burning all heretics in- 
ditinQly, if pertinacious or re- 
lapſed, took its riſe 388 
Penalties by canon law go no tur- 
ther than eccleſiaſtical cenſures, 
and what theſe are ib 
kcular power made the miniſter 
in execution of heretics 
cinces were not ſuffered to ſhew 
any courteſy to heretics ib 
When ſentence given by the ordi- 
nary, he was delivered over to 
the lay · officer, and then a man- 
date iſſued from chief magiſtrate 
to execute offender ib 
leflections on the miſerable ſervi- 
tude of chriſlians under the pa- 
pal hierarchy 389, 390 
ow the law and uſage obtained 
* touching heretics before 
* to 
leberbert miſtaken in avis 200 
the writ de heretico comburendo 
iſſued only in caſe of a relapſe 


394 
za rarely infliged on heretics 
33 Þcfore R. 2 id 

Quo jure 


before 2 ib 
Vt bereſy in the times of R. 2. 
H. 4. H. 5. and ſo 10 25 H. 8. 
tO 402 

The power of the Aue AY 
ing hereſy by 2 H. 4. and an ex- 
pclition thereon 395 10 400 
409, 410 

emporal judge might incidently 
bave taken notice, whether a 
tenet was hereſy or not, and ibo 
Uoceſan had. fo certified, tem- 
peral judge might ha ve delivered 


+ 
2 forfeit ſor hereſy 
1. 


contained in the Two PARTS. 


party impriſoned on habeas cor. 

pus, and falſe impriſonment lay 
againſt party detaining him 

| Page 400, 407, 408 

Expoſition on 2 H. 7. againſt be- 

retics and Lollardt 401 

What the method of proceeding, 


and how the law touchin 


from 25 H. 8. until fir ft of Elis. 
and from that time to the time 
the author wrote 401 to 411 

1 Eliz. defines hereſy' 408, 409 
Expoſition on that aF 404 to 411 
It ſet firſt boundary to hereſy 406 
Significavit of conviction ought to 
ave contained (even at com- 
mon law) the particular hereſy, 
without it no writ de heretico 
comburendo ought to have iſſued 
. 

Whether conviction of heretics 
was praQiſed in queen Eliza- 

- beth's time | 405 
9 Far. twomen convict of Arianiſm 
before the dioceſan burnt by writ 
de heretico comburendo ib 
[This writ is taken away by 29 
Car. 2. hereſy how puniſbable at 
this time, vide in notis] 410 


Great privileges granted to the 
clergy by antient kings and 


ſtates il. 323, 324 
In ſome kingdoms double fupreme 
power; regnum eccleſiaſticum & 
ſeculare; former only dependent 
on the pope, the latter ſubordi- 
boy to the former, ſo regnum 
ub graviori regno ii. 324 
The — 3 — 
original and progreſs of privi- 
legium clericale ii. 323 to 330 
The clergy claimed their privi- 
leges jure divino ii. 323, 324 
Sanctuary ouſted by ſtatute 6053 
Supremacy of king in matters ec- 
eleſiaſtical, a moſt unqueſtion- 
able right of the crown 
Of the papal encroachments there- 
on, and alſo on his ſovereignty 
in matters civil under pretence 
ol inordine ad ſpiritualia 70 
t | Bring 


he- 
retics and their puniſhment ſtood 


Fd 


j 
: 
f 


11 
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1 
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* 
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Felony by 13 R. 2. 


f 
S 
f 

| 
1 

F 

1 
. 
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Prenac 
Second offenſe in both cafes, trea- 


A'FanLE of the Principal Matters 
Bringing in pope's bulls againſt com- Aiders and maintainers of offend 


mon law, and ſometimes an- 

tiently puniſhed as treaſon 
Rr] | | Page 043 
1 


By 13 Eliz. the offenſe as well in 
the bringers in of theſe bulls, &c. 
2 executors: thereof, treaſon as 
welt — eceloſiaſtics as I ib 
ix. lty of ai ſſuadin 
9 — charch, Nd of . 
cles 688, 689. 690 
Non cusfurmity within three months 
after conviction, party ſhall ab- 
jure the realm ib 
Not departing, or returning, felony 
without: clergy ib 


Submitting diſcharged of the pe- 


nalty of this act ib 
Relap/ing loſeth benefit of the ſub- 
miſhon ib 
Penalty for retaining or relieving 
recu ſant after notice ib 
Expoſition on this act ib 
Circumſtances neceſſary 
ledged and proved ib 
By 35 Elia. popiſþ recuſant refuſeng 
to abjure, or after abjuration to 
depart,felony without clergy 690 


Not to remove five miles from Len- 


dom 


foreign ecclefiaſtical authority 
within theſe realms, firſt offenſe 

_ . forfeiture of goods, Cc. ſecond 
incurs penalty of premunire, 
third treaſon 329, 330 
Expoſition on this ac? 330 
By 5 Eliz. maintaining the authori- 
ty of the pope made a præmunire 
the firſt time ib 
So refuſing to take the oath of ſu- 
331 


ſon | ib 
Expoſition on this add 331, 332 
By 23 Eliz. reconciling or being re- 
conciled to the popifh religion, 


where made treaſon; bow in- 


larged by 3 Fac. 333, 8 
Expoſition on — — — 4 f 240 


What the religion eſtabliſhed with- 
in 23 Eliz, | 333 


ib 
By 1 Elis. againſt 2 | 


within 23 Eks. and conceale 
of ſuch offenſes, how — 
By 27 Eliz. where a fu 225 
being a jeſuit, educated in a 
reign ſeminary, and not returni 
after - proclamation, or a pogi 
prie ſi coming into a | 
ceiving of ſuch popi ſb prieſt kn, 
ingly, felony ſans 00 3 
16, 6 


Sending relief to a ſeminary, 2 pr, 
munire | 3 
Concealers of ſuch priefls, ho 
puniſhed 3 
Juſtice of peace, to whom diſc 
very made, not informing 6 
of the privy council, Wc. h 
5 —_— 200 _ h 
25 Eliz. a jeſuit or pri 
— Givef 101 
- impriſoned, till he ſhall mz 
direct anſwer 


| Vide CLERGY, MISPRISION 


REPRIEVE. Vide-EXECUTIO 
AND REPRIEVE. 


RESCUE. 


Reſcue of one taken on gener 
warrant to anſwer what hall 

| ©bjeRed, no cauſe being exp! 
ti ot felony 578, 60 
He who reſcues a felon, may 
indicted, but ſhall not be : 
raigned till priaeipal be conn 
or attaint 598, 607, U. 25 
Reſcuer is quaſi acceflary, if pri 
cipal be convi& and not attal 
but hath his clergy, or be 
quitted, reſcuer ſflall not be 
to anſwer the reſcue, but 
diſcharged ü. 25 
If principal be found not guilt, « 
guilty of a crime not capil 
reſcuer. ought to be diſcharge 
but he may be ſined for the! 
ſcue 599. U. 15 


& 


c 


ſho! priſoner indicted of ſeveral 
felonies; yet the Teſcue makes 


nh but one Page 599 
ge 31 nan arreſted on eine procefs in 
ic, carrying to gaol is reſcued, the 

return of the reſcue excuſeth the 


heriff; contra of un execution 
601, 602 
i felon be attaint and carried to 
execution, and be reſcued from 
the ſheriff, ſherif is puniſhable, 
becauſe he ſhould have taken 
ſuffcient power with him 602 
fiodrance uf arreſt of felon miſ- 
demeanor, but no felony 606 
Where arreſt of a felon lawful, 
reſcue of him, felony ib 
in cuſtody of a ptivate man, no- 
tice that he is arreſted for felony 
neceſſary to make it felony ; 
contra, if in cuſtody of an m 
i 
leturn of reſcue of a felon againſt 
4. by ſheriff not ſufficient to 
put him to anſwer to it without 
indictment i 
priſoner under cuſtody be reſ- 
cued, or priſon brake by ſtran- 
gers without his procurement, 
no felony in the priſoner, but 
felony in the ſtrangers as a reſ- 
cue; but if by his procurement, 
felony in him as a breach of 


| party reſcued be impriſoned for 


nditment, what indidtment 
muſt ſurmiſe; but if party be 
indifted and taken by a cap. and 
reſcued, then there need only a 
recital that he was indicted 
front, and taken and reſcued 


: 607 
de BREACH OF PRISON, ES- 
CAPE, TREASON. 


RESTITUTION. 


5 1 means of reſtitution 
mp 1 to party, from _ 
i: 15" appeal of robbery, c. and 
Conviction thereon, goods con- 


contained in the Two PARTS. 


priſon ib 
felony, and be reſcued before 


tained in appeal were to bere- 
ſtored to appellant Page 538, 


If he omit any in his appeal, 38 


are confiſcate 538, 545 


If party brings appeal of robbery, 


Oc. and it 3 appellee 
came to the goods by bailment, 
&c. without felony, plaintiff 
forfeits his goods to the Ling for 
his falſe appeal $39 


Where one fleals goods of divers 


men ſeverally, and one of them 
convids offender on his appeal, 
before judgment reſt may pur- 
ſue their appeals ib 


If jadgment be given againſt A. on 


the appeal of B. yet if appeal of 
C. were begun before the at- 


tainder, A. ſhall be arraigned 
on appeal of C. becauſe he is to 
have reſtitution of his goods 
thereby ; ſecond trial at ſuit of 
C. only in nature of aa inqueſt 
of office to intitle him to reſli- 
tution ; whether the attainder 
be a bar 10 C. ib 


But if C. doth not commence his 


appeal before A. is attaint, A. 
ſhall not be arraigned thereon z 
but if afterwards pardoned, he 
ſhall be arraigned at ſuit of C. 
but contra, — tb were at 
king's ſuit 


Where appellant ſhall have reſti- 


tution 540 


When he ſhall have reſtitution 


540, 541 


Of what things he ſhall have refti- 


tution 541 


If felon waive goods ſtolen without 


any purſuit after him, they are 
not in law bona waviata,. nor 
ſoifeit ; but contra, if he waive 


them on purſuit _ ib 
This forfeiture not like a ſtray, 


where tho' lord may ſeize, yet 
owner may retake it within year 
and day ; but bere true owner 
cannot ſeize his own goods, tho” 
on freſh ſuit within year and 
day, which is an expedient in 

t 2 the 


: 


0 


ſecute his appeal Page 54 
Of what things owner ſhall have 
reſtitution on 21 H. 8. he ſhould 
have had reſtitution of on con- 
viction in appeal at common wy 

i 
Before this a no reſtitution on in- 
ditment 54 

This ad ſpeaking of #ing's ſu 

jects extends to aliens robbed ib 
If ſervant be robbed of maſter's 
money, and maſter or ſervant by 
procurement give evidence, and 
convict felon, maſter ſhall have 


a writ of reſtitution - ib 


Reſtitution to be to party robbed, 
or owner ib 
If A. be robbed by B. and C. and 
B. only is conviQ of robbery by 
evidence of A. he ſhall have re- 
ſtitution | ib 
If A. be robbed of an ox by B. 
who fells him to C. who keeps 
the money in his hands, and af- 
ter kills the ox and ſells jt, or 
if the money be ſeized in the 
hands of the thief, A. may have 
a writ of reſtitution for the mo- 
de 542 
So if money be ſtolen, and thief 
taken, he ſhall have reſtitution 
ib 

Teſtator robbed, thief conviQ on 
procurement of executor, he 
ſhall have reſtitution ib 
If goods be ſtolen, and by thief 
fold in market-overt, thief be- 
ing convicted on evidence of 
party robbed, he ſhall have re- 
ftitution on this act of thing ſold 
542 10 547 

By 31 Elis. cl [ale 
of a horſe in market-overt, own- 
er may take him within fix 
months after the felony on proof 
of his property, which ſhews 
that after ſix months he ſhall 
not have reſtitution 543 
ocrivener's ſhop no market-overt 
{for plate] by cuſtom of * 

. 4 . ' 1 


| A TarL of the Principal Matter; 
the law to compel owner to pro- By 31 Eliz. & 1 Jac. no ſal 
London, We „ 


5 


olen goods in 
minſter, or Southwark, or uit 
two — to a broker ſhi 
change the property P | 
Shops in London 4 maler es. 
[with reſpe& to goods uſual 
fold therein] | 543, 5 
Whether a ſale in market-overt h 
barred reſtitution in appeal 5, 
A. commits a robbery, king's of 
cer ſeizeth goods ſtolen, and ſel 
them in market-overt, part 
robbed conyiReth A. on his aj 
peal, he ſhall have reſtituti 
if he made freſh ſuit 
If offender be conviRt on evidend 
of party robbed, or owner, | 
ſhall have reſtitution, tho' the 
were no freſh ſuit, or any i 
uiry by inqueſt touching t 
ame; but contra in appeal 5 
Owner prefers indictment again 
the thief who flies, and is there 
on outlawed, owner ſhall hay 
reſtitution 
Two perſons have their ſever: 
goods ſtolen, tho? thief convie 
ed on the proſecution of one 0 
them, the other muſt proſecut 
his indictment in order to hay 
reſtitution of his goods 54; 
li. 25 

Antiently if C. was attaint on in 
diQment preferred by A. andr 


prieved till another ſeſſions, and 


then B. preferred indidtment e 
another robbery committed o 
him by C. C might if he wou 
have pleaded to the country 
and on conviction B. ſhou 
have had reſtitution ; but 
might have pleaded auterfait 


attaint, and have refuſed 1 


have -anſwered, and then B 
ſhould have had no reſtitution 
but by 21 H. 8. court ought f 
inquire by inqueſt of offi 
touching robbery of B. and be 
ing aſcertained thereby to gu 
reſtitution 545, 545, 2) 

| Reſtitutic 


F 


4+ 


titution by courſe of law, ei- 
ther by taking his _ or 


20100 54 
A. ſteal goods of B. and B. take 
his goods of A. again to favour 
him, or maintain him, how 
puniſhable ; but if he take them 
igain without any ſuch intent, 
no offenſe, but juſtifiable ib 
hut after felon convicted, it can 
be no colour of crime to take 
his goods again, where he finds 
them, and why 
J. ſteals 50 l. in _— of B. 
A. is convicted and hath his 
clergy on proſecution of B. B. 
brings trover for it, and held it 
well lies; but contra, if before 
proſecution by inditment party 
robbed brings trower, or if 
plaintiff in former caſe had not 
given evidence on conviction 


1 546, 547 
A convict within clergy on being 
burnt in the hand, ſhall be re- 


ſtored to poſſeſſion of his lands 
| ii, 389 
For reflitution of blood. ide 
TUTION OF BLOOD. 
RETURN. 


latemporal mattersa general cauſe 
and re or return of hereſy or criminouſ- 
0s, ani neſs, inſufficient; fgnificavir of 
ment qq conviction of hereſy ought to 
tted o contain particular hereſy 407, 


wou 08 


dunty WM leſuffcient cauſe of refuſal, or non 

ſhoul admiſſion of a clerk, to alledge 
but b that he is criminoſus £ non idb- 
uter foil eus, or that he is ſchiſmaticus 
ed 10 inveteratus 407 
ben 3B Lteral numbers allowed in returns 
uon i tho' not indiQments - ii. 170 
ught ide CERTIORARI, HABEAS 
* ofice CORPUS, OUTLAWRY, 
and be PROCESS, 


o gri 
ü. 25 
tituric 


RIGHT, Vide FORFEITURE. 


CORRUPTION AND RESTI- 


contained in the Two PARTS. 


RIOT. * 


Where one may aſſemble people 
to defend his houſe by lawful 
means, which he cannot do with 
regard to a journey Pape 445, 

Where by common law To 115 
tutes, ſheriff, juſtices of peace, 
Sc. may raiſe a power to ſup- 
preſs and take rioters ; and 
where if they diſperſe not on 
proclamation, and any of the 
rioters be killed, or maimed by 

| Juſtices, or thoſe aſſembled by 
them to ſuppreſs the riot, it is 


juſtifiable 53, 293, 294, 495» 


496 
A preſentment of a riot by a juſ- 


tice, or two juſtices of peace, 
as caſe ſhall require, is a con- 
viction by ſeveral a&s. 155 
Vide ARREST, HOMICIDE, 
USTICE OF PEACE, MUR- 
ER AND MANSLAUGH- 
TER, PE A CE-OFFICERS, 
TREASON. 


RIVER. 


Thames is alta via regia, king's 


bigh ſtream 530 
. ROBBERY 
Defined "11 $38 
What ingredients in robbery ib 


Something mult be feloniouſly ta- 
ken ib 
A mere aſſault to rob without ta- 
king {till late ad] only a miſ- 


demeanor / ib 
What a taking in law and fact 
532» 533 


If a thief compel true-man by tear 
to ſwear to fetch him money, 
which he doth, and thief re- 
ceives it, robbery ib 

If A. aſſaults B. and demands his 
purſe, and B. delivers it, it is a 
taking, and ſo if B. refuſe, and 
A. pray a loan or gift of money, 

| which 


A Tanz of the Principel Matters 


which B, gives or lends, rob- 
bery Page 5 
So if B. throws his purſe in a but, 
and A. takes it up, and carries 
it away, ſo if B. flying from 
thief let fall his hat, and thief 
takes it, and carries M away, 
all effect of ſame fear ib 
If a thief without weapon drawn 
bid party deliver his purſe, 
which he Goth, robbery, tho” 
finding little in it he return it 


A.'s purſe being faſtened to his gir- 
dle, B. aſſaulis him to rob him, 
and in fruggling girdle breaks, 
and purſe falls to the ground, 
no robbery ; but if B. take up 
the purſe, or if B. had purſe in 
his hand, and then girdle breaks, 
and ſtriving lets purſe fall to the 
ground, und never takes it u 
again, robbery / I 

Taking in the 22 is taking 
from the perſon, but to conſti- 
tute robbery it muſt be with put- 

ting in ſear ib 

Taking my cattle in my preſence, 
and putting me in fear, _— 

I 

Where one, neither in view, nor 
aſſenting, nor preſent at robbe- 
= aſſault may be guilty - 
ro r 35» 7» 

Where — of — — 2 
aſter taking and not before lar- 
ceny, not robbery 534 

Tho' thing taken be under 12 d. 
value, felony ſans clergy 536 

But in foreign county petit larce- 
ny, for it 1s not robbery there ib 

A. rides out with others with de- 
ſign to rob, he parts from his 
company, and purſues not his 
deſign, they afterwards commit 
a robbery, A. not guilty 537 

If a robbery be committed before 
ſun-rifing, or aſter ſun-ſet, whilſt 
it is ſo far day-light that the 
face of a man is diſcernible 


ib 


% 


thereby, Hundred Chargeat 


A. intending to rob B. — 
hole in the houſe, B. for f 
throws out hiv money, whic 
A. takes and carries away, rot 
bery | 55 

One indifted for robbery in u 
regia, or in alta via, or alla vi 

regia, and convict, is ouſted « 
clergy z contra, if in via regi 
pede mn Oc. ll, 4 

For robbing of houſes. Vide Fa 
ions in titulo BURGLARY. 

Vide HUE AND CRY, LAR 


CENY h 

WH tn 

ROGUES. Vide FELONY BY b 
ST ATUTE. 


SACRILEGE, Vide CLERGY. 
SALE IN MARKET-OVERT. 


Vide RESTITUTION. 

f t 
SANCTUARY. Vide RELL H. 
GION. 

I 

SCOTLAND. vide ALM, 
TREASON. WI 

] 

SEAL AND SIGNET. | 


Of the great ſeal, and what 
things are paſſed under it 
170, 171, 174 173 


Pes figilli, or te targe explained, 
and the uſe of it 171 Wo 
The ule of the privy ſeal ib 


Of the privy ſignet ib 
Seals of B. R. C. B. and exchequer, 
duchy and county palatine of Lan- 
caſter, &c. by whom kept, in 
what manner, and by whom de- 


liver 171, 172 
When king dies, great ſeal — 
170, 


nues till another made 
N 177 


Proclamation de fgillo amiſſo, when 
either king or ſubjeR loſt bis 
ſeal caſually 153 


had power to diſpoſe of lands 
— to the crown or duc i 
by letters patents under theſe 
reſpoctive ſeals [but how re- 
trained at this time, vide 1 Ann. 
. 1. cap. 7. „ 278 
Where counterfeiting ola great ſeal 
is treaſon N 1 77 
What may be ſaid a counterfeiting 


the great or privy. ſea? 181 to 
1 


178, 184 
kotiently counterſeiting any of the 
lings ſeals, treaſon 179 to 184 
| mutt be an actual counterfeiting, 
barely compaſſing, not treaſon 


Afixing a true great ſeal to an- 
V. — patent, a great miſpriſion, 


but not treafon 
RT. Fixing great feal by chancellor to 
1 charter without warrant, no 
treaſon 18 
LI. Counterfeiting king's judicial fea 
for writs only a at. miſde- 
meanor, ſo of the ſeal of a ſta- 
LM, tute merchant ib 
What the judgment in counterfeit- 
ing great and privy ſeal, privy 
bgnet and ſign manual 187, 


hat 351, 352. ü. 398, 399 
it | 

175 SEDITION. 

ed, | 

171 n ſome old books treaſon expreſt 
ib by that name, yet a charge of 
ib doing any thing ſeditiouſly a- 

ier, mounts not to a charge of trea- 

an- ſon . 77 

In a 

de- & DEFENDENDO: Vide HO- 
72 MͤICIDE. 

ti- 

6, SEIZURE. 

17 

en \\betber goods of an offender, and 

is in what caſes at common law 

84 might be ſeiſed on the offenſe 

ng committed, or inventoried and 


appraiſed only z in what: caſes 


181 to 182 


contained in the Two Parts. 


and on what ſecurity they were 


to be delivered to the bailiff of 
party indicted, or to the con- 


ſtable or villata to be anſwerable 
ſor them, and in the laſt caſe, 
what maintenance the party and 
his family ſhould have bad out 
of them 1 
If no iadictment, then he who 
ſeiſed, did it at his own peril, 
no felony being committed ib 


What regulations made therein by 


5 25 E. 3. 364, 365 
If party comes not in, bis goods 
forfeit on award af exigent, 


which is awarded on the ſecond 


cap. returned non e inventus, as 
well in treaſon as felony, tho 
25 E. 3, mentions only felony / 


Second cap. iflues with a 

to ſeize offenders Sandy way af 
which ſheriff is to allow him 
and his family ſufficient for their 
ſuſtenance ib 


Whether in eaſe of ſuch a feizure 


a fale for valuable conſideration 
before con viction and aſter fei- 
zure binds the king as in caſe of 
ſeizure and delivery to-vitlata ib 
1 R. 3. prohibits ſeizure of 
of a party impriſoned, tho' in- 
dicted, but not convited 365 
Whether this act extends to trea- 
ſon, tho' not mentioned 
Whether it extends to a party at 
large, whether indicted or not; 
it repeals not 25 E. 3. touchin 
ſecond cap, with a ſeizure o 
goods, as to other perſons that 
are at large and not indifted, 
_ nar. proceſs made on their in- 
dictment, if they fly not, no 
ſeizure can be made, whether 
they be indicted or not ib 
If a man be at large and fly for 
it by this act, his goods cannot 
be ſeiſed and removed, whether 
he be indiQed or not ib 
If indicted and at large goods can- 
not be removed, but only view- 
ed, appraiſed and inventotied 
where they lie ib 
Tho' 


Page 364 


365 


A TaBLE of the Principal Matter; 


may not be removed, 


Tbo' th 
yet where party is at large, 
party removing not within pe- 
nalty of double value Page 366 


Mient o ſtante this ad, the uſe of Indid ments by one 


_ ſeizing of goods of perſons ac- 


cuſed of felony, tho' impriſoned> 


or not impriſoned, prevails. 
: . 366, 367 
A true expoſition of this a# 367 
| Vide RESTITUTION. 


SESSIONS. vide ADJOURN- 
MENT, JUSTICE OF PEACE. 


SHERIFF. 


Not to take notice in 's of ap- 


pointment of a new ſheriff 499 
Cuſtody of a felon belongs to old 
ſheriff till turned over by in- 
denture , 
Ought to deliver to —— —— 
of gaol-delivery the names of 
perions in priſon, or let to bail 
or mainprize ii. 
Sheriff fineable for wilful or negli- 
gent eſcape in his gaoler, but 
not in gaoleis of gaols, in parti- 
cular franchiſes 595, 597, 
8 


9 
His power to hold pleas of T 
crown taken away by Magna 


Charta ii. 
Yet afterwards had power to take 
indictments of felons ii. 69, 
87, 106 


Such power either virtute commiſ- 
fonts, which is taken away by 
| ſtatute, or virtute officis in his 

Turn, which continues ii. 69, 
142 

The Turn can take no 3 

but of felony by common law, 


or of ſuch matters, as are by 


ſtatute limited to them, and 
therefore inditment of rape 
void there : 4 
It is a court of record; who the 
judge there, and what the ſtyle 
of it ii. 70 


When it is to be held, if not he 
within the ſtated times, cou 
held for that Turn only yolſ 
li. Page 
act muſt | 
under ſeal of the jury, by a: 
other ac indented ii. 70, 15 
What freehold or copy hold it 
dictors muſt have, otherwi 
ſheriff puniſhable, and indie 
ment voidable by plea 
He can make out no proceſs « 
theſe inditments, but muſt ſ 
them to juſtices of peace, wh 
have power to. proceed there 
ii. 70, 71. 106, 107, 142, 15 
But if original preſeatmeat nc 
within juriſdiftion of the Tur 
juſtices of peace ought not 1 
proceed thereon, tho' remoy 
before them ll. 71, 15 
By common law he might iſſue 
warrant for taking a felon be 
fore indiQment - It. 100 
Where bailiff of franchiſe canno 
execute groceſs within his fra 
chiſe, but by ſheriff's manda 


SIGN MANUAL. 


By 1 Mar. forging queen's fign ma 
nual, treaſon 178, 18 
Judgment in this treaſon 18 


SI NON OMNES. vide CO) - 
MISSION. nat 
SODOMY. Vide BUGGERY. fi, 

© "SOLDIER. 4 


How ſoldiers were antiently f 
tained 4 672, 673 
Who bound to ſerve the king u 
his wars 675 
Whether impreſſing them juſtib- 
able 678, 679 


—_— of Pre 677 
Vide FELONY by STATUTE, 
CONSTABLE AND. MAk- 

SHAL 1 * 2 
STABBING, 


\8BING, Vide CLERGY, 
NDICTMENT, MURDER 
AND MANSLAUGHTER. 


\TUTES IN GENERAL, 


t he 
cou 
' vo 
ge 
uſt | 
dy at 


'. Weftm. 2, which gives im- 
priſonment, where party in aſ- 
ſſe vouches a record and fails 
of it, is general, yet neither an 
infant, nor a feme covert in that 


&t en caſe ſhall be impriſoned Page 20 
— eral ads, that give corporal 
re 


puniſhment, are not to extend 
o infants, therefore infant con- 
ji in raviſhment of ward ſhall 
zot be impriſoned, tho' ad be 
general; but where a fact is 
made felony or treaſon, it ex- 
tends as well to- infants above 


lie, & 18 EA. which require 
x convidtion and attainder ac- 
or ding to the order and courſe of 
law, theſe words include in- 
ment as well as trial, yet 
the words all trials of treaſon 


the common law, as in 1 & 2 P. 
& M. include not indictment 
ns well as trial 221, 298, 
18 e 299 
1 . reducing all tren ſons to 25 
L. 3 repeals nat only trea ſons 
mated de nov, but alſo decla- 
ntive as 222, 260 
ne things ena &ed to be treaſons 
Y new and temporary laws, 
viich were treaſon by 25 E. 3: 
261, 262 

af for ſafety of king's perſon, 
oc, enaQts an offenſe felony, or 
t miſdemeanor (without a ſpe- 
tal clauſe) carries à preſump- 


tefore, and is- a judgment of 
purliament in point 262 
51 E. 6. 1 M. have taken 
way treaſons of 11 R. 2. 1 
H. 4. yet they are ſo far of 
orce as to damn the falſe and 


ND THEIR EXPOSITION. - 


fourteen, as to others 21, 22 


hall be according to the cour ſe 7 | 


non, that ſame was not treaſon 


ane in the TWO PARTS. 


extrajudicial opinions of 'Trefi- 
Lian, fc * Fe 266 


Wbere an a& makes -felony trea- 
ſon by the repeal of that a# it 


becomes felony again 291 
When an offenſe is made treafon 
or felony by act, and that ad is 
repealed; offenſes committed 
- before ſuch repeal, and the pro- 
- (ceedings thereon are diſcharged 
by ſuch repeal, without a . 
cial clauſe in act of repeal 


291, 309 


Whether the two penalties pre- 
- vious to treaſon in caſe of words, 
vis. for the firſt and ſecond of- 
fenſe in 5 & 6 E. 6. be,repeal- 
ed by any ad, quere 296, 
| 309, 310 
The manner of [proceeding to 
caſes of treaſon) on a e- 
quent af may be directed by a 
precedent act 297. ii. 288 
Where the word king in 8 
- perſonal, or includes his ſuc- 
ceſſors 101, 310, 318, 669, 

| 706, 707 708 
Where ſecond offenſe is ſubjeQed 
to a ſeyerer puniſhment, there 
muſt be a conviction of the for- 
mer, and judgment giventhere- 
upon 324, 685, 686, 705 
Preamble of an act an eſtoppel, 
[and preſumed to be true] 327 
Tho 25 E. 3. & 1 R. z. mention 
only felony, yer they extend to 
treaſons, being ads for advance- 
ment of Juſtice 365, 366 
Ads ſpeaking of fines or ranſoms 
at king's pleaſure mean of his 
juſtices In 
Where commons aſſent to an act 
is not expreſt in parliament roll 
397 

The words hear and determine in 
an act import a trial by jury 


493 
Interpretation of an ac (eſpecial- 


ly where a temporal intereſt is 


concerned) is of temporal cog- 
nizance 409 


u Con- 


in an act is 


— — —— — 


[| x 
. 


1 TABLE ey the. Principal Matters 


Conſtruction of ma ny afs touch- 
ing matters of eccleſiaſtical cog- 
nizance belongs to the tempo- 
ral judge Page 409 

Where a# ſpeaking of king's ſub- 
jeQs: extends to aliens Here 


| 2 541, 542 
Where maintainers denote main- 


tainers of offenſe, not of parties 


39786 | 613 
Procurers, counſellers, abetters im- 
port acceſſaries before, receivers 
or comforters after 614 
Where an ad makes an offenſe fe- 
lony, it incidentally makes ſuch 
acceſſa ties, as would be acceſ- 
ſaries before or after at common 
law, but the ſpecial: penning 
ſometimes varies the als + 613, 
614, 615, 632, 644, 704 

Ert judgment de wy & member cre- 
ate a'\felony, whereon- enſue 
corruption of blood, eſchete to 
the lord, and loſs of dower 

5 627, 641, 703 
Ad mentioning inferior officers 
extends not to ſuperior 649 
Where ads making felony extend- 
ed beyond the letter 632, 

? 654. it. 365 

Where ad'is repealed and re-enac- 
ted, or temporary, and expires, 

or is ccntinued till end of next 
ſeſſions, and before that is con- 
tinued over, where it ſhall be 
ſaid contra formam ſtatuti or fla- 
tutorum, or of which ſtatute 
667, 706. ii. 173 

Where one ad relates to another, 
as where former makes offenſe, 
latter adds a penalty, how in- 
diQtment to conclude ii. 173 
The ſeveral ways of providing 
that there ſhall be no corrup- 
tion of blood, &c, 703 
But tho' there be ſuch a clauſe, 
king ſhall have forfeiture of 
lands ewring felon's life, and 
his goods, for there is no eſchete 
to the lord, where inheritance 
is ſaved to the heir 4b 
By ſpecial clauſc forfeiture of 


goods, as well as lands, may 
provided againſt Page 
Saving corruption of blood 
tua 7 makes heir inheritah 
and faves dower - 
Clergy not ouſted without ſpec 
words 
In all acts making treaſon, fel, 
or miſpriſion of treaſon, p 
to be tried of ap 
An act makes offenſe felony in 
fenders, their counſellors, p 
curers and abetters, and is 
lent as to acceſſaries after, vl 
ther theſe implied 
An a# making an offenſe by nar 
as rape, Wc, felony makes 
+ preſent aidets and abetit 
principals, tho" only one co 
mits it; but as to clergy 
ſome caſes it differs 
If it makes the offender, his c 
- ſellers and abetters felons, ye 
makes not the counſellers 1 
abetters principals, unleſs p 
- ſent ; if abſent, they are acc 
ſaries before, unleſs expt 
made all * principals, wher 
_ only one, and what infiar 


— — 


&S:im,) 

Ad making a:felony, and limit 
it to ibe: tried in county, whe 
party taken without negall 

words, but ' cumulative, 1 
party may be indicted, wit 
offenſe committed 694, 6c 


/ 
A ſecond ac enaQing offenſe 
lony, that was fo enacted beſe 
with ſome. alterations | | 
_ cumulative 7 
If one act be. graſted on and 
relative to it for the better® 
ecution of the former, if f. 
mer be repealed, latter ther 
virtually repealed 
Ad making à new felony of 
offenſe that conſiſts of a { 
partly in the realm, and pail 
out, and limiting it to be! 
where offenſe commit ied, | 


be conſtrued to be where U 
p 


zart of the offence is committed 


. hat is within the realm 

8.5 / Page 706 

erz making a new ſelony binds not 
g infant under fourteen ib 


Ly as enacting capital offen- 
ſes are limited to continue 708 
making offenſe felony includes 
niſpriſion, and party may be 
indicted of the latter only 652, 


t ſpec 


l, ſele 
n, p 
ny in 
Is, p 


nd is 


ter, wh 


by nar 


nakes 


abel 


; 7 
ere a puiſne affirmative ad re- 
peals not a former act 705 
R. compriſed within a&s, that 
give power to juſtices of oyer 
and terminer 
it juſtices of peace are not 

ii. 
a penalty be made recoverable 
in any of the #ing's courts of 
record, ro what courts it ex- 
tends ii. 29 
here the words no wager of lau, 


ns, 1 A 

ll eſoin, protection, &c. ball be al- 
lefs : — tie up the juriſdiftion to 
re acc courts that can allow a protec- 


tion, fc, ii. 30 
here the penalty is recoverable 
by original writ, &c. it is re- 


exp! 
wher 
inſtar 


hether juſtices of gaol-delivery, 
or Mer and terminer have a ju- 
nſd1Rtion, where ad limits of- 
fenſe to be heard before juſtices 
of peace ii. 36 
here ad ſpeaks of juſtices in the 
county, juſtices of gaol. delive- 
7, or oyer and terminer may 
dear and determine it ib 
½ making new treaſons to be 
taken ſtrictly 218 


J limit 
, whe 
negatt 
we, 1 
d, whe 


94, 6 


fenſe 
d beſc 
us| 


1 ano! 
etter e 
„ if f. 
r the 


810 be taken ſtridly 157 
| offenſes by ſtatutes, whereof 
juſtices of peace have not co- 


nuſance li. 44 
ay of bere by a proviſion per dominum 
een & ejus concilium is meant 
d par in antient ſtatute ii. 99 

be mere mandatum domini regis ſig- 
ed, Babes proceſs ui. 131 
vere % be prohibitory, and by a 


| 'ubſlantive clauſe gives a reco- 


| contained in the Two PARTS. 


ii. 22 © 


ſtrained to — gg) courts ib 


here an ad for trial of treaſon - 


very by action of debt, Ic. but 
is ſilent as to indictment, party 
may be indited on the prohi- 
. clauſe, and thereon fined, 
penalty not recoverable, but 
| hae not to exceed it 
| ii. Page 173 
If a4 be not prohibitory, but onl 
if any ſhall do ſuch a thing, be 
all | forfeit 5 l. 1 as 
aforeſaid, otfender not indict- 
able | ib 
All penal ads inducing a forfeiture 
to the king, or making a felony 
or treaſon are general ads 
| | ii. 172 
Where ſatal to recite and miſ- 
recite them, or not ii. 152, 173 
Ads ouſting clergy conſtrued ſtriò- 
ly ii. 335, 371 
Whether the word murder includes 
petit treaſon ii. 340, 342 
Where an ad; ouſts acceſſaries be- 
fore of clergy, whether it ne- 
ceſſarily ouſts principals not 
mentioned ii. 346, 347 
Whether outlazvry is included in 
word attainder 521. ii. 350, 352 
All felonies include not piracy 
ii. 370 
One of the reaſons for making 
27 H. 8. for transferring uſes 
into poſſeſſion 247 
In moſt of the particular acts of 
attainder-there is a ſpecial pro- 
viſion that parties attaint ſhould 
forfeit all their lands, whereof 
they, or others were feiſed to 
their uſe, and alſo a proviſion to 
ſave from forfeiture tuch lands, 
whereof parties were ſeiſed, to 
the uſe of any other 247, 248 
Ade may diverliſy the offenſes of 
nfo or principal according 
to the various penning 615 
Vide FELONY BY STATUTES, 
INDICTMENT, "TREASON. 


STRAY. 


Tho! lord may ſeize it, owner 
may retake it within year and 


d 541 
* 2 SOris. 


* - 


A Tas LE of the Principal Matters : 


Difference betwixt civil ſuits in 

* »- Compenſationem damni illati, and 
- crimnal- proſecutions in vin- 
diam criminis commi ſi Page 38 


| STEWARD. 
For the court of lord high ſteward 


for trial of peers. Vide COURT, 
PEER. Y 


Por court before fleward of hauſe- 


hold. Vide COURT. 
SUBPOENA. Vide WITNESS. 
SUPERSEDFAS. Vide CERTI- 
ORART, COMMISSION, ER- 
ROR, HABEAS CORPUS. 


SUPREMACY. vide KING, RE- 
LIGION. 


SURDUS & MUTUS. Vide 
12 .%£ 1580 T. 


SURETY. Vide BAIL. 
| SUSPICION. 


No man bound to ſuſpeQ another; 
it is the aQ of his own judment 
Where ſuſpicion will juſtify Fi <4 
pri ſonment of the party, or Tuff 
or excuſe homicide, or not, Vide 
© ARREST, HOMICIDE, MUR- 
ty AND MANSLAUGH- 


SWANS. Vide LARCENY. 
BAIL. Vide FORFEITURE. 
TALES. Vide TRIAL. 


TENURE. Vide FORFEITURE. Various arbitrary conſtructions 


THEFT-BOTE. 
WNER taking his goc 
\ # again not to proſecute theft- 
bote 619 


e Accroaching royal power an anten 


oods The ill effect of an extrajudici 
Judges of that time. 
of | 


4 


But taking them again no offen 
unleſs to favour the thief 


1 Page 6 

J udgment in theft-bote, ji. 4 
THEPT. Vide LARCENY. 
TOKEN. Vide CHEAT. 


TORN. Vide SHERIFF, 


TOWN ANDTOWN6H1p. VI 
AMERCEMENT. 
TRAVERSE. 


All inquiſitions taken by ſheriff 
writ of melius inquirendum, t 
verſable 4 

If dozeners in Eyre, or in B. 
preſent eſcape of a felon, whe 

by vill is to be amerced, þ 
cauſe this but an amercemen 
preſentment not traverſeable 


Vide CORONER. FELO DE S 
' INQUEST OF OFFICE, PRI 
SENTMENT. 


TREASON. 


Where king's life is concernec 
not ſafe eafily to admit ane 
cuſe by misfortune, tho' a fa 
purely caſual cannot be treak 


\ 


* 


Why the offenſe and puniſhme: 
ſo great ; $ 
Treaſon may be committed ag 
any perſon of an uſurper 6 
What the great brand of treiſ- 


Of treaſons at common law; gre 
| latitude in their conſtruQion 

| 79, 80, 81, | 
and uſual charge of treaſon % 


treaſons in the reign of R. . 


declaration of treaſon by 


21k 


offen 
hief 
Page 6 
li. 4 
ENY. 


AT. 


1R. 2. & 25 F. 3. compared, 
ard the differences remaiked 
Page 85 
juſt and expedient to lay an overt- 
act in indictments of _—_ 
ö i 

The unhappy conſequences of 
r the great boundary, 
the 25 E. 3. 85, 86 


Ir. . K. 2. repealed by 1 H. 4 86 
ob jeddiions againſt conſtructive trea- 
g The petition of the commons, 


whereon 25 E. 3. was made, 
and the king's anſwer thereto ; 
the ad is made conformable to 


veg the latter | 87 
n, u The ſeveral high treaſons declared 
1 3 . % 25 E. z. 91 
4697s Where a merchant ſtranger may 


ed be dealt with as an alien ene- 
os... my, and where either as an 


ewe alien enemy, or as a traitor 94 
ſeable With what 9 theſe general 
Dr ol vords of lord Coke, an alien 
7 PRE enemy cannot be guilty of treaſon, | 
F are to be taken ib 


5pies ſent over by a foreign prince 
in hoſtility, within that 5 
i 
For other matters touching aliens, 
cM vide ALIEN. 


an Treaſon in compaſſing death of king, 
queen, or prince, &c. 


Conſort of king or queen regent 
may be guilty of compaſſing the 
death of the king within this aft 


Who ſhall be faid a king, gueen, 
or eldeſt ſon, or not, within this 
act 100, 101, 123, 124 

Wberein compaſſing death of queen 
or prince difters from compaſſing 
mort de ray 127 

What ſhall be ſaid a compaſſing 
king's death 107, 108 

Calculating his nativity, not a 
compaſſing, tho” a great offenſe 

108, 334» 335 

Com aſſing king's death, tho' not 

effected, treaſon 108 


100 


nne N t, a | | "= 
- contained in the Two PARTS. 


What oyert-a& neceſſary to make 
fuch compaſſing treaſon 
| Page 108, 109 
Conſpiring mort de roy, and there- 
upon providing weapons, or 


fending letters for the execution 


thereof is an overt - act of com- 
paſſing #ing's death 109 
If men conſpire to impriſon the 


Ling by force till he hath yield. 


ed to cerrain demands, and for 
that purpoſe gather men, or 
write letters, it is compaſſing 
king's death ib 
A-confpiring to depoſe the king is 
an overt-aQ of compaſſing his 
death 110 
A foreign ambaſſador for com- 
paſſing king's death ſhall be exe- 


cuted here for treaſon, but for 


other treaſons thall be remit- 


ted to his own country to be 


tried Nap 117 
Where an ambaſſador may be guilty 
of treaſon, vide AMBASSADOR. 


Compaſſing by words not an overt- 
act, as appears by many tem- 
porary ads againſt it; but words 
reduced to writing, c. are an 
overt · act 111 to 120, 310, 
312, 322, 323 

Words may expound an overt- act 
indifferent in itſelf 115. 116 
Whether words menacing King's 
death be an overt-act of com- 
pailing his death 115, 116, 


11 
Aſſembling together to conſult bow 
to kill the king is an overt-act 
of compaſſing his death 119, 
120. 121, 122 


Whether conſpiracy to lea war be 


an overt-act, unleſs levied 
119, 133, 145, 148, 322 
Writing letters to a foreign prince 
inciting an invaſion is an overt- 
act 120, 122 
As an overt-act muſt be laid, o 
it muſt be proved 121, 149 
If an overt-act ſufficiently laid in 


the indictment be proved, any 
other 


—ñ — — 


other may be given in evidence 
in aggravation Page 122 
Buying a dagger for the purpoſe is 
an overt-act of compaſling king's 
death. ib 
Aſſembling together to levy war 
againſt the king, either to de- 
poſe or reſtrain, or enforce him 
to any af, or to come to his 
preſence to remove his counſel- 
lors or miniſters, or to fight a- 
gainſt his lieutenant, or mili- 
tary commiſſionate officers, Tc. 
is an overt-act of ſame kind 
122, 123, 138, 148, 151 
A levying war by conſtruction, as 
to pull down all incloſures, or 
all bawdy-houſes, not evidence 
of an overt-act of compaſſin 
king's death, when it is diſclol- 
ed upon proof, or ſo laid in in- 
dictment, but it is an evidence 
thereof tiil diſcloſed 123 
Fighting king's forces ſent to ſup- 
preſs a riotous aſſembly is an 
overt-act of ſame nature ib 


Treaſon in violating king's wife, 
&c. 


Who ſhall be ſaid &ing's wife, his 
eldeſt ſon's wife, or his eldeſt 
daughter, to make the viola- 
tion of any of them treaſon 

128, 229 


Treaſon in leyying war againſt the 
| king, 


Levying war only treaſon within 
this act 111, 322 
What muſt concur to make /ewy- 
ing war treaſon within this af 
130 

What ſhall be ſaid a levying war, or 
not 130, 131, 149, 150, 152 
A bare conſpiracy to levy war and 
provide weapons for that pur- 
poſe, tho” in ſome caſes it may 
amount to an overt act of com- 
paſſing the king's death, yet it 
1s not a levying war within this 
at 131 
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Aſſembling many: rioters to do un 
lawful as, if they be not i 
{pect belli, nor have any arms 
c. may make a riot, but it i 

not a levying war 


ee Ek. 2z 2 


Page 131 
149, 150, 1 
War muſt be levied againſt oe 


king; contra, tho it be nor 
guerrino, it is not treaſon 131, 
ASE 149, 15 
If on a private deſign, or private 
quarrel, it is no levying war 
againſt the king 131, 133to 
138, 140, 141, 149, 152, 260 
erence between bellum levatum 
& bellum percuſſum 152 
A war levied againſt the king is of 
two ſorts, expreſly and con- 
ſtructively. Firſt, Againſt his 
forces, &c. Secondly, to throw 
down incloſures generally, to 
inhanſe ſervants wages, alter 
religion, expulſe ſtrangers, or 
remove counſellors, or againſt 
any ſtatute, tc. this is a levy- 
ing war, becauſe end public 
031, 132, 133, 134, 152, 153 
Conſpiring to levy ſuch a war 
treaſon by ſeveral temporary 
act ; 132 
Clauſe in 25 E. 3. of conſulting 
the parliament in new caſes 
leaves no latitude to multiply 
conſtructive treaſons, very dan- 
gerous ſo to do ib 
If a war levied, conſpirators are 
traitors, as well as actors 133 
War levied to break priſons to de- 
liver one, or ſome particular 
perſons out of lawful priſon, 
unleſs impriſoned for treaſon, 
only a great riot; but if to 
break priſons generally, it is 
treaſon 134 
100 perſons modo guerrino aſſem- 
bled to pull down bawdy- 
houſes, and marched with a 
flag on a ſtaff and weapons, and 
pulled down certain houſes, 
held to be a levying war within 


this act by all the judges but 
one; 


— 
C ˙ ew a TO” ac & amt» ces G©@u 


1 50 


ment 975 e134, 135 
u earl of Efſex's 5 8 olved, 
that when queen ſent lord keep- 
er to him commanding him to 
diſmiſs the armed- people in his 
houſe and come to her, and he 


refuſed to come, and continued 


the arms and armed perſons in 
his houſe, it was treaſon 138 
That when he went with a troo 

of captains and others ſrom his 
houſe into the city, and there 

rayed aid of the citizens in de- 
fenſe of his life, and to go with 
him to the court to bring him 
into the queen's preſence with a 
ſtrong hand, ſo that he might 
be powerful enough to remove 
certain of his enemies attendant 
on the queen, it was treaſon, 
the fact in London rebellion ' ib 


That the adherence of ear! of 


Southampton io earl of Eſſex in 
London, tho' he knew not of any 
other purpoſe than of a private 
quarrel, which Eſſeæ had againſt 
certain ſeryants of the queen, 
was treaſon in him, becauſe a 
rebellion in the earl of £fex ib 
That all they, that went with E/- 
ſex from his houſe to London, 
whether they knew of his de- 
ſign, or not, were traitors, 
whether they departed on the 
proclamation, or not; but that 
thoſe, that ſuddenly adhered to 
him in London, and departed on 
2 made, ought 10 
pardoned | ib 

A declaration of the king and 
lords [ ſans the commons] not 
ſufficient within this a# 140, 


Where 300 perſons going in a 
warlike manner with drums and 
arms to ſurprize @ privy coun- 
ſellor, held treaſon 141, 152 

breaking priſon where traitors are, 
and cauſing him to eſcape, trea- 
ſon, tho' parties knew not that 
they were there 141 


contained in the Two PARTS. | 
one; objections to that judg- Marching with a great army modo 


* 


* 
- 


A 


in this act, and h 


uerrino arraiati, exprefs levy- 
ing war, tho? no blows ſtruck 

„ age 144, 145, Ae 
rebellion is a ſevying war with- 
name of le- 


vying war it muſt be expreſt in 


indictment | ib 


Bare detaining king's forts or ſhips, 


b 


Ig . 3. 
Detaining king's towns, 


— 


or conſpiring to take them not 
treaſon; actual taking them, 
by force, a levying war within 

146, 296, 325 
c. after 
demanded by king's commiſſio- 


ner, and repelling an aſſault 
made by him, is a levying war 


within this af, 146, 325, 326 


Difference between an inſurrection 
on account of civil intereſt, and 


1 * 
% >» 
- 


H 


ſheri 


levying war 1346 
olding one's houſe againſt the 
and poſſe comitatus with 


force, and ' aſſembling perſons 
to oppoſe the execution of a 
- writ. of poſſeſſion, no treaſon, 
but a great riot; the like of 


” 


keeping poſſeſſion againſt a reſ- _ 


titution on indictment of forci- 


ble entry ib 


Aſſaulting King's lieutenant in time 
of hoſtility or rebellion within 


If 


the realm, in their march or 
quarters, as enemies, levying 
Mare 8 
on ſudden falling out, or injury 
done by the ſoldiers, the coun- 


- trymen riſe and drive them out, 


it may be a great riot, but not 
levying war, excepr fome trai- 
terous deſign under cover of it 

ib 


Open reſiſtance of juſtices of er 


and ter miner, only felony ib 


Touching laws of treaſon in Jre- 


land by 18 H. 6. and ce 
2 Vide rang 


What uſually is the overt-act of 


Whether the flare. aſſembling an 


F 


levying war 150 
enormous multitude for doing 
unlawful acts without any wea- 

» pons, 


4 
3 
| 
U 
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pons, Ec. be a ſufficient ovett- 
act of levying war witbia this 
act, eſpecially if they commit 
ſome of theſe acts Page 151 
Realm of England comprehends 
the narrow ſeas, inveding ting's 
ſhips in the narrow ſeas, levy- 
ing war en ſon realm; where 
nabe be: 154 
For trial of treaſons in Sotland, 
proviſion made by what ſtatutes 


+ 85 I 
What is ſaid of Ireland in all bt 
ticulars applicable to the Jer 
of Man, . Jerſey, &c. 155, 
145 4 / 156, 157 

VideIRELAND. + 
Treaſon committed in Hales be- 
fore 26 H. 8, was not inquira+ 
ble, or triable before juſtices of 
. oper and terminer, or in B. R. 
but before juſtices aſſigned by 
the ling in thoſe counties of 
Wales, where fact committed 


By 26 * counterſeiting, oo - 
ing, ing, or  miniſhin 
_ > ang murders, Wo 
and acceſſaries of ſame and other 
offenſes feloniouſly done in 
Wales, or any lordſhip marcher 
may be inquired of and tried be- 
fore the juſtices of gaol-delive- 
ry, Cc. in next adjacent coun- 


ty 156, 157 
26 H. 8. confirmed by 34 & 35 
H. 8. which fettles the grand 
ſeſſions, ſa that as to thoſe of- 
fenſes enumerated in 26 H. B. 
juſtices of gaol-delivery in the 
adjacent counties, vis. Glou- 
cefter, fc. had thereby a con- 
current juriſdiction with juſtices 
of grand ſeſſions 157 
Whether 26 H. 8. extended. 10 
treaſon for compaſſing King's 
death, or levying war, or whe- 
ther ſame remained triable by 
juſtices of grand ſeſſions, but 
now 26 H. 8. ſtands repealed 
by iS2P.&M, as to trials 
of treaſon ib 


For what ſpecial purpoſes certiora Mill ' 
ri lies into ales, but not as to 
trial of fat, but it ſhall be ſent 
down by: mitiimus by 5 [z) 

H. 8. Pagers 

Wales within England, and there- 
fore not within 35 H. 8. for 
trial of foreign trea ſons ib 

If treaſon, Ic, be done in Dur. 

Ham, a certiorari lies to remove 

it into B. R. ont of Durban, 

and to whom directed; but if 
party plead not guilty, it ſhall 
be ſent down thither to be tried 


| n „ ib 
Of treaſonr, &c, in Tindal and 
Heramſbire ib 


Who ſhall be ſaid an enemy; ju- 
6? ms; trial ſhall inquire, th 
\ -ther: the perſon to whom the 
party inditted adbered was an 
enemy, or tot, and whether 
_ there was a wat between king 
of England and that other 


2 whereunto party ad- 
eres n . ' 164 
Enemy extended farther than king 
or ſtate at enmity, even to an 
alien coming into England in 
hoſtility ib 
Duke of Norfoll adhering to lord 
Heriſe, à ſubject of king of Scvts 
in amity with queen Ele. that 
made an actual invaſion upon 
England without the &ing's com- 

| miſſion, adjudged a traitor 
Who ſhall be ſaid to be a 2 
adhering, and what an adhe- 
ring 165, 166, 263 
If there be war between England 
and France, thoſe Engliſh that 
live in France before the war, 
and continue after, they are not 
»dherents, unleſs they aſſiſt the 
French king in his wars, or te- 
fuſe to return on privy ſeal or 
proclamation, and this reſuſil, 
tho' evidence of an adherence, 
not ſimply ſo in itſelf 0 
e- 


Whether ſubjeQts of foreign prince 
continually. under king's protec: 
tion after war proclaimed, and 


Ttrorg 


contained in the, Tx a PARTS, N Mo 


„. 8. 10 law it migb 
de itjed in any adjacent county 
2 . Fage 170 


22145 dei ws 

1 aſſiſting the foreign prince de- 1 Mas. reducing All. treafons to 
gige fore renounciag his ſubjettion io the ſtandard, "of. 28 E. 3, noß 
there. the king, or an enemy ſaying . ogly repeals treaſons newly en- 
3. for here under fing's, ſafe conduct, 4 led, but a&s declarative, and 

a be an adherent z in time of iruce all treaſons farther than the ye- 
Dur. 3 Engliſbman goes into France, ty declaration 828 . 8 
emove and flays there, and returns be- , 222, 260, 253 265 , 269, 30 
ban, fore truce expired, 99 nn 
but if rence ; but contra, if he confe- Killing chancel, 5:6 cap Kc. 
d that! . derate with the enemy : 25 in their place doing their 0 ce. 

165. 1 


Lings of England and France in 
amity, the #ing's ſubjects ſolicit 
ling of France to an invaſion, 


compaſſing Aing's death, but not 


of adherence, 167 
; ju- u Fglſnan duriog the war is 
whe. taken by the French, and ſwears | 
m the MW fealty to the king, aft France, if 
as an voluntary, it is an adherence, 
[ether but if for. fear of life, and he re- 


turn as ſoon as he can ta bis al- 
ligeance, this not an adhere 
67. 168 


. 4 b 2 1 » I 
164 Delivering up the, king's . or 


| king garriſons. treagherouſly, or by 
toan WM dribery, an adherence 168, 
id in 


ib delivered on cowardice or im- 
prudence, and not treacherquſſy. 


lord | 
Seves MY (bo! party ſubjeR ro death by 
that areas law, not treaſon by w_ 
von mon law I 
come MY Gctaining king's caſtles or forts, 
or or the caſtles of any other be 
164 barely ſuch, and without aſ- 
ſon fault, yet if in compliance or 
dhe- WM <onfederacy with, a foreign e- 
263 nemy, it is an overt-act of ad- 
land bering ta king's enemies, and 
that treaſon within this ac 326 
var, / 35 H. 8. foreign treaſons how 
e not tried ; by the common law. tri- 
the able in any county, eſpecially 
re- where offenders lands lie 169. 
| or | 170 
ifal, Treaſons on the ſea triable by ſpe- 
nee, cial commiſſion grounded on 28 


it is treaſon and an overt-a@ of ... they a ae. 
makes the conſpiring felony 230 


Juſtice of peace, as 


be a traitor 


$3 T0 „ neben ag: 
This extends only .to killing, not 


do conſpiring; hut it many con- 
a N and only. ene. do the act, 
7 ; 


are all traitors; 3 H. 7. 


Expoſition, on this branch of the | 
22 * "norf 231, 232 
ſuch, pot 

within it, except he be likewiſe 
_ Juſtice of ee and ker iner 231 


hat ſhall be 1 en * | 


tier [ſan ſon offeg e 
Touching principals in © treaſon, 
' | wide PR 


Gees FS the AL; AND AC- 
In treaſon no acce{ſirics,. all prin- 
cipals; but quere, whether re- 
ceiver of a counterfeiter of the 
| ſeal or money be a traitor 233, 
2 | TEES 2234, 237 
Gaoler voluntarily permitting trai- 
tor impriſoned to eſcape, trea- 


ON l 234 
Reſcue of a perſon arreſted for 
treaſon ſame offenſe, 234,, 269 
Breaking priſon to inlarge a trai- 
tor, treaſon; but he muſt really - 

{ 234, 235» 326 
Conſpiracy 10 inlarge a traitor, 
neither treaſon, miſpriſian, nor 
felony, but a miſdemeanor 326 
Offenſes incident to the treaſons 
declared by 25 E. 3. are vir- 
tually included within the ſame, 
as receiving, fc. 235, 237» 

| 238, 269 
If an ad make a new treaſon, and 
enact that the offender, his coun- 
ſellors, abetters and aiders there- 

x unto 


— 81 7 | - by 
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unto ſhall ſuffer as traitors, this The words in 1 Mar. refer to tre, 


makes not receivers or comfor- 
ters aſter the faQ traitors . 
© Page 235; 236, 328, 376 
But whether receiving a counter- 
feiter of coin within 25 E. z. 
where no ſuch reſtriction, be 
D 3h 328 
If offenſe-be made treaſon in of- 
fender, his procurers, counſel- 
lors, abettors, conſenters (with- 
out the word thereunto) know- 
ing receivers not traitors," un- 
 lefs the words receivers or comr 
BY ok be expreſt 236 
e import of the words procurers, 
counſellors, abetters, conſenters, 


ai ders, receivers and comforter- 


Lo IE | ib 
Receivers, traitors by neceſſary + 
conſlruction of a new ad of tre- 


5 1 1 


ſon | | bg ome | by ib 
Where an a# pore! , probably 
receiver knoWing it virtually a 


r3*6k 


- traitor | .. | | 
Certainly aiders, c. are traitors 
, * 4 &+ 3 k ib 


He who reſcueth one impriſoned 
ſor treaſon, or ſuffers him vo- 


luntarily to eſcape, or receiver 
of a traitor, ſhall not be arraign- 
ed til! principal offender be con- 
vie, and why 237, 238 
Receiver of a traitor how to be in- 
dicted | | 
If indided of the receipt in the 


ſame indictment with the princi- 


pal, principal to be tried firſt ; 
and if fopnd guilty, then jury 


to inquire of the receipt; and if 


principal not guilty, then to ac- 
quit both Ho 
Whether proceſs of outlawry may 
go againſt receiver of a traitor 


at ſame time as againſt principal. 


i 
What will make a man acceſſary 
after to felony will not make a 
man principal in treaſon' 239 
How far charitable relief will do 


it 239, 324, 325 


by new and temporary laws 


liament in point 


237 


ſons, not forfeitures ; the for 
feiture of traitors, as to old tre; 
_ ſons, ſtands in force Page 241 
| g | 2 7 2 $ 28 » 20 
Of declarin Side by Rea 
ment, and thoſe that were e 

aQed or declared between 2 
E. 3. G1 M. 258, 259, 26 
Some things enacted to be treaſo 


which were treaſon by 25 E.; 
eee 


An ad for ſafety of king's per 
. enaQts an offenſe to be flo 
only, or a miſdemeanor, (wit 
out the clauſe, the ſame not be 
ing treaſon within 25 E. z 
carries a preſumption with it 
that ſame was not treaſon be 
fore, and is à judgment of pa 
261, 26 
Commons impeach ſeveral of tre: 
ſon, lords only give judgment 
this not per nodum legis declara 
tive R 
In the ad of attainder againſt th 
earl of Strafford, proviſo, th 
it ſhould not be a precedent 
' needleſs ; it did not egredi per 
- ſonam, and was no general de 
dlarative law to ſerve 25 E.; 
e 

Proper proviſo in enacting ne 
treaſons to ſave to the lord 
their liberties, as in caſe of ſe 
r 274 
11 H. 7. for ſecuring the attendant 
on the king in his wars, is pet 
etual s 272, 27 
What acts for trials of treaſon ar 
in force, or repealed or derogu 
ed from by any, and what ode 
ſtatutes 282, 283, 284, z1! 
Trial of treaſons committed in n 
vers, or ports within counties 
reſtored io the common |: 
| 282, 319 

384.6 
287, 25 


—— 


Expoſition of ; E. 6. 
586. E. 6. 


Writ7 


Writing of ſcandalous words (men- 
tioned in 5 & GE. 6. and there- 
by made treaſon) not treaſon 


within 25 E. 3. Page 296 
* @ much of 5 & 6 E. 0, ns 
3» 0 ads new treaſon, repealed by 


1 Mar, but the clauſes in that 


treaſons, outlawry of perſons 
beyond the ſeas, forfeiture of 
lands, loſs of dower ſtand unre- 
pealed, and fo according to many, 
doth the clauſe concerning two 
accuſers ib 
u what caſes of treaſon two ac- 

cuſers are required by 5 & 6 

E. 6. whether it extends to new 

treaſon | 297, 324 
Whether 1 & 2 P M. took a- 
way the neceſſity of two wit- 


neſſes on the indidtment 298, 


Touching the competency of uc 
witnefles, wide WITNESS. 
I treaſons declared and enacted 
from 1 Mer. till 13 Car. 2. 


1 07, 08 
2 Mar. repealed all — — 
cede miſpriſions of treaſons enadted 
edi per lince 25 E. 3. 08, 310 
Mar. meddſes not with thoſe 


new laws regulating proceed- 
ings and trials, but that done 
after by 1 & 2 P. & M. 

reaſon generally ſpoken intended 
of high treaſon _ 316 
eremptory challenge in caſe of 
high treaſon, reſtored ; priſoner 
may challenge thirty. five per- 

emptorily | 317 

0 make a man principal in trea- 

lon by comfort or aid after of- 

ſenſe committed, it muſt be 

knowingly 23 

new treaſon aiding and 2 

ing thereof, treaſon ib 

[2 phyſician relieve a ſick offen- 
der, tho* knowing him to. be a 

traitor, no treaſon 332 

"ome words or writings may de 
conſtrued to ſtir up inſurrettion, 


erogat 
it othe 
4, 316 
in n 
unties 
u la 


af touching trial of foreign 


containea 1 tie Two Parts. 


; and yet be not within 25 E. 3. 
E 
What courts have wid in 


treaſon e 
What the conſequents of 4 judg- 
ment in treaſon 354 
All treaſons are miſprifion of trea- 

ſon, and more, and he who is 

aſſenting to a treaſon may be in- 
dicted of anſpriſion of treaſon, 

if king pleaſes | 374 
Miſpriſion of treaſon may yet — 
tried according to 33 H 8. for 

trials of treaſon in foreign coun- 

ties ib 


la miſpriſion of treaſon or felony, 


or acceſlary thereto, a peer tried 
by peers, tho' indiament by 
common grand inqueſt ib 
If a perſon arraigned of high trea- - 
ſon ſtand mute, he ſhall be con- 
victed 223, 382 
Treaſon is felony, tho' more, and 
the king may proceed againſt a 
traitor for felony oaly 497 
25 E. 3. of treaſons called the Be. 
tute of purveyance ii. 330 
Before 25 E. 3. what treaſons of 
greater note, what of leſs note 
ji. 331 
[Statutes relating to treaſon enaded 
fince the author wrote; in notis] 
to 342 
Whether in any caſe a R 
mentis can commit trea ſun. Vide 
IDEO T. 5 
For treaſons in maintaining popes 
ſupremacy, in reconciling and be- 
ing reconciled to the popiſb reli- 
on, and in bringing in pope's 
Fall. and for treaſons committed 
by jeſuits, &c, Vide RELIGION, 
For treaſon in counterfeiting the coin, 
Vide 72 * * | 
In counterfeiting the great and privy 
" ſeals, privy t and fign ma- 
— Vide l. ano SIGN 
MANUAL. 
For petit treaſon, Vide PETIT 
REIT": +5 45 


x-2 Where 


A Tap ih of the Principal 


« Where alien may be guilty of trea- 
Jen, T Vige ALIEN, 

Vide ALLIGEANCE, CORRUP- 
_ TION AN UT 
Or BLOOD. FoRFETTURE, 
INDICTMENT, JUDG- 
MENT, MISPRISION, .NE- 

CESSITY, WAR. on 


TREASURE-TROVE. Vide 
* FRANCHISE, LARCENY. 


_ TRESPASS. 


Chance excuſeth from felony, but 
not treſpaſs Page 472 


Treſpaſs lies for taking away dogs, 


bears, Ic. or their whelps 512 

It lies for church-wardens for tak- 
ing bona 9 catalla parochia- 
norum; ſubſtahce of declaration 
If A. take away 5 hay or corn 
of B. and mingle it with his own 
| heap or ſtock, or take the cloth 
of B. and embroider it, B. may 
retake the whole heap or ſtock, 
or garment and embroidery, 
and not be. guilty even of treſ- 
OB TG: 
Feme takes Barons goods, and 
delivers them to B. who know- 
ingly carries them away, treſ- 
paſs _ 1 
In treſpaſs, where it is of their 
on poſſeſſion, the executor, or- 


dinary, Cc. need not thew their 


RI. 14, 51 
' Vide JUSTIFICATION, * * 


IAI. 
By jury the beit meibod of trial 3 
Where a non compos mentis /ba 
Ge tried, or not, and where court 


in diſcretion may diſcharge the 


Jury of him, vide IDEOT, _ 
Where telony by ſtatute limited to 
a 2 ſpecial Juriſdiftion, and man- 
ner of trial, miſpriſion of it 
triable by a common jury and 
general commiſſioners ot oyer and 
ter miner | | 1 
On 8 H. againſt avoiding re- 
cords trial to be one half by the 


RESTITUTI ON 


65 
Matters © 
"clerks of the court, and ih 
other half by others Page 6; 
Trial of aliens for felony to be y; 
medietatem lingue ü. 27 
Whether indictment be a diſtine 
thing from the trial 221, 2 
| to 30 
Irifb peer tried here by a come 
Jury 155» 317, 69 


Touching Fury proceſs. 
If wenire fac. or difiringas be er 


roneous, and would make judz 
ment ſo, if filed, but being no 
filed is aided by 18 Elis. cour 
never compels clerk to file ſuct 
writs after yerdiQ, much leh 

| puniſhes them for not doing 
651 

If offenſe committed in Fs 
where B. R. fits, and indi 
ment be taken there, B. R. 
may proceed de die in diem, ar 
there need not fifteen days be 
tween teffe and return of venir 


q II. bo 

And fo if indiQnient was 1 
be fore juſtices of peace of ſame 
and removed into B. R. by cer- 
tiorari; but contra, if taken in 

__ another county than where 
B. R. fits ib 
Of wenire fac. iſſuing out of B. R. 
bow to bear teffe, Ic. ii. 260 
Juſtices of oyer and terminer iſſue 
a general precept for the return 
of twenty-four jurors to try the 
iſſue between Jing and priſon- 
ers to be arraigned ii. 26, 27, 
260, 261 

Aſter the priſoners are arraigned, 
and have pleaded to the coun- 
try, a precept iſſues in nature 
of a venire fac. when ſuch pre- 
cept bears teffe, and when ie. 
turnable, in whoſe name, and 
under whoſe ſeals, it muſt be 


j 


ii. 261 
If they make it returnable pay day 
after the firſt day of ſetſions, 
my muſt make an adjournment, 
and record it jb 


Juſt 


return 
try the 
priſon- 
6, 27. 
o, 261 
Ligned, 
coun- 
nature 
h pre- 
1en le- 
e, and 
uſt be 
1. 261 
ny day 
lions, 
ment, 

ib 


uſt 3 


go” 


". contained in the Two PARTS. 


polices of gaol-delivery after pri- 
ſoner bath pleaded may take 
pannel from ſheriff without 
making any precept to him 
u. Page 261 
Whether proceſs be by writ or 
precept, as well the award, as 
writ or precept muſt mention 
truly the viſne, and where it is 
only by award without writ or 
precept, as in caſe of juſtices of 
2 the award ought 
to mention the wiſne ii. 262 
i murder be v4 ore at D. wenire 
fac. muſt be e 
Briftol de vicineto Briſtol, be- 
cauſe a city; yet de vicine ts ci- 
vitatis Briſtol, tho? alſo a coun- 
ty, good ib 
If ſtroke be laid at B. and death 
at C. how viſne muſt be ib 
Where ſtroke in one county, and 
death in another, viſne ſhall be 
from place, where party al- 
ledged to die i 
murder be laid in guadam pla- 
tea vocat. King-ltreet in paroch. 
Sanz Margarnz apud Weſtm. 
whence wiſne to ih ib 
If murder be laid apud B. in paroch, 
de C. whence vine ſhall be ib 
Vill or hamlet may be within a 
pariſh, and a pariſh may con- 
tain many vills ii. 262, 263 
foreign pleas triable by a jury ot 
ſame county, where 2 ir- 
dicted, except in treaſon ii. 
1 
Tho? wenire fac. is only to return 
twelve, yet ſheriff ought to re- 
turn twenty-four, the general 
precept that iſſues before a ſeſ- 
lions of gaol-delivery, oyer and 
ter miner; and peace is to return 


twenty-four, but commonly for- 


ty-eight are returned ii. 263 
&veral indicted for one felony, 
Juſtices may iſſue one or ſeveral 
venire fac. or awards of that 
kind li. 263, 268 
fit be joint, and one challenge 
twenty peremptorily, or for 


wicineto D. if at 


cauſe, jurors challenged ſhall be 
drawn againſt all, and ſo in ap- 
peal ii. Page 26 
Expedient to make out ſevera 
Drnire fac. and if pannel be 
challenged off, yet forty tales 
may be granted on each wenire, - 
Fac. Fr ib 
If wenire fac. in appeal be once 
dee jointly, it cannot be 
evered, neither can there be ſe · 
veral tales, for if wenire fac. 
be joint, tales muſt be joint, 
and ſo in cafe of indictment 
| li. 263, 264 
Before juſtices of gaol- delivery, 
where only one award, tho' at 
. firſt it be joint, and pannel ac- 
cordingly returned, and the 
priſoners challenge peremptorily 
ſeverally, whereby there are not 
enough left on the pannel to try 
them, and a tales is awarded re- 
turnable the next day, yet court 
may ſever firſt award, and alſo 
the tales ii. 264 
Record being made up, the award 
is made on the roll, which the 
juſtices of gaol delivery may. © 
model, as they pleaſe, at an 
rime before trial Id a.” 
On the writ or prece t, or com- 
mand to the ſheriff he cannot. 
return a mandevi ballivo, as in 
ſome caſes of appeal, writ, Cc. 


being ſor the king ib 
The analyfis of the writ of wenire 


fac. | ib 
Tney of one fide of the county 
are by law de vicineto to try an 
offenſe of the other fide of the 
county | -- 
Juſtices of gaol-delivery and peace 
have power to reform the pannel 

| i. 36, 156“, 265 
Uſual for the judge on cfown- ide 
to ſend for a jury to judge at 
niſi prive u. 265 
If proceſs be in B. R. and jury fill 
not, or be challenged off, ſo that 
there is not a full jury, there 
4 ouglit 


| 


A 'TaBLE of the Principal Matters 


And yet there is an -inſtance be 
fore juſtices of peace and pa 


ought to iſſue a diſtringas jura- 
tores, and a command to return 
a tales ii. Page 265, 266 
But if whole jury be challenged 
off, then there ſhall be a new 
wvenire fac. and if none appear, 
then a difiringas juratores ſhall 
iſſue, and no tales ii. 265 
If a full jury appear, and before 
they are ſworn, one of them 
dies, fo that there remains not 
a full jury, a tales ſhall be 
granted; and ſo if a juryman 
dies after returned and {worn 
11. 266 
If a tales iſſue, and they do not 
appear full, or be challenged 
off, ſo that thoſe, that appear 
on principal pannel and tales 
make not up a full jury, an- 
other tales may be granted ib 
In felony a tales may be granted 
of a greater number than the 


principal pannel in reſpeQ of , 


the challenges, ſo that there 
may be forty tales, or more; 
but if ſeveral ſucceeding zales 
be granted, the latter muſt be 
+ lefs in number than that which 
#- was next before, unleſs the ar- 
ray of the preceding tales be 


"Wu quaſhed, and then the number 


of the next may equal it ib 
The times between teſſe and return 
of tales muſt be as in principal 
venire fac. ib 
If indictment be before juſtices of 
oyer and terminer, the tales as 
well as principal pannel ought 
to be in the name of three juſ- 
tices, and may be returnable 
de die in diem, or de hora in ho- 
ram of ſame day ib 
As to all other matters, they agree 
with proceedings in B. R. a- 
bove-mentioned ib 
Before juſtices of gaol-delivery no 
particular precept to return ei- 
ther jury or tales, but the ge- 
neral precept before the ſeſſions 
and the award ib 


| Page 26 
After not guilty received and re 
jury ll. 2 
Where trial of treaſon or felos 


Where new trial ſhall be granted 
Vide ARRAIGNMENT, CER 


_ COURT, EVIDENCE, GAOL 
_ DELIVERY, INDICTMENT 


TRUST. Vide FORFEITURE. 


VENIRE FACIAS. Vide TRIAL 


O*® indictment of treaſon is 


In all caſes of infancy, inſanity, 


But if one in ſuch caſe be arraigr- 


delivery of a tales granted re 
turnable the next day ö 


corded ſheriff returns pannel o 


ſhall be, vide COUNTY 
COUNTY PALATINE. 


vide petit jury in titulo JURY. 
TIORARI, CHALLENGE 


URISDICTION, JUSTICES 
F ASSISE AND NISI PRI. 
US, JUSTICE OF PEACE, 
KING's BENCH, OYER 
AND TERMINER. 


TURN. Vide SHERIFF. 


VENUE. Vide TRIAL. 
VERDICT. 


adhering to king's enemies, 
what jury ſhall inquire 4 
164 


c. if one uncapable to com- 
mit a felony be indiQed by the 
grand inqueſt, and thereon ar- 
raigned, petit jury may either 
find him not guiliy, or find the 
matter ſpecially, and how, and 
thereon court gives judgment of 
acquittal 28. ii, 303 


ed on indictment of murder c: 
manſlaughter by coroner's io. 
queſt, there if party committed 
the faQ, regularly the matter 
ought to be ſpecially found, be- 
cauſe if the jury him 


B, 


e be 


o 
re 


ſon in 


nemiet, 
ire of 

164 
ſanity z 


W 


iy, they muſt inquire how 
ld. by his death, and 
how jn that caſe they muſt find 
Page 28. ii. 303 


acquitted on the indiꝭtment by 
the grand inqueſt, and found 
wt guilty, he may plead that 
acquittal on his arraignment on 
the coroner's inqueſt, and that 
will diſcharge him, and petit 
jury ſhall inquire farther how 
be came by his death 
| if priſoner indicted of murder or 
manſlaughter by grand inqueſt 
be acquitted by petit jury, they 
ſay ſo and no more, and only 
inquire of the flight ; but if ac- 
quitted on pleading to coroner's 
inqueſt, petit jury alſo find, who 


know, bow in that caſe they 
find ii. 64, 65, 300, 301, 304» 

| 0 
If indid ment be of murder or = 
ſlaughter, and on trial it ap- 
pear to jury to be involuntary, 
(as per infortunium, or ſe defen- 


ſpecial matter, and conclude, 
Et fic per infortunium, Ec. and 
not generally, that it was per 


ſpecial matter found court may 
give 2 againſt concluſion 


of ver 471, 476, 477» 
| | . 202 
lf jury find him not guilty, they 


mu Inquire, whether he fled ; 
and if they found he did fly, 
they muſt inquire of his goods 


chattels, which is an in- 


queſt of office an traverſable 
2, 493. ii. 301 

Where one of Full Ky ſhall be 
found guilty of burglary, and 
an infant, who was principally 
concerned in it, not guilty 556 


Baron ſhall be found guilty, where 


feme in his preſence, and by his 
coercion commits burglary, or 


contained in the Two Part 8. 


If indiment compriſes burglary 
But if he be firſt arraigned, and 


= 


killed the party, if they do not 


dendo) jury ought to find the 


infortunium, c. for on the 


larceny, but ſhe ſhall be acquit- 
ted Page 45, 516, 556 


and felony, priſoner may be ac- 
quitted of burglary, and con- 
victed of felony within clergy, 
or he may be acquitted of the 
felony ; but guære, whether he 
oa M that caſe be 3 of 
urglary » $60. ii. 302 
Where be lary has , and felo- 
ny on 5 8 6 E. 6. are joined in 
one indictment, priſoner may 
be acquitted of one, and con- 
vided of the other two 560 
If he be found guilty of burglary, 
aud not of ſtealing, he may be 
convicted of burglary ; and if 
acquitted of e he may 
be convict of felony within 5 
6E. 6. and if acquitted there- 
of, he may be convict of 1 
re | I 
If A. kills B. upon affault 71 
on him in executing proceſs, or 
in his own defenſe, in the high- 
way, or in defenſe of his houſe 
againſt perſons come to rob him. 
on not guilty pleaded, he oug 
to be acquitted ii. 158, 303 
In treaſon or felony, if any ſched jm 
or forfeiture of land be con- 
ceived in the caſe, petit jury 
ought to find true time of of- 
fenſe committed 361. ii. 179, 
291 


In petit treaſon priſoner may be 
= acquitted thereof, and be con- 
vic of murder or manſlaughter 
| ii, 184 
Where there was once a writ [of 
exigent], and record fince loſt, 
on circumſtances the jury may 
find the record, tho' not ſhewn 
in evidence It. 207 
Where two indiftments for ſame 
fact; one of murder, the other 
on 1 Fac, of labbing ; how ju- 
ry to find 468. i1 239, 240 
If dureneſs and compulſion will ex- 
cuſe the priſoner, jury on ge- 
neral 


A TABLE of the 


neral iſſue ought to find ac- 
cordingly il. Page 258, 259 
If 4. be indicted for a robbery or 
murder in wrong county, he 


ought to be acquitted, but vari- 


ance between inditment and 
evidence in the vill immaterial 
Xx oo. 
If verdict be given by miſtake or 
partiahty, jury may rectify it 
before record, or by advice of 
court go together again, and re- 
conſider ii li. 299, $00 
If recorded, they cannot retract or 
alter it it. 300 
In felony ar treaſon no privy ver- 
diQ can be given LENS 
If one be indicted 1 
dam ignoti, jury ſhall be charg- 
ed to tell bis name, ifthey, can 


* 16 - I g 
Where priſoner was acquitted of 
robbery, court antiently com- 


pelled jury to preſent who did 


it, but paw contre, ii. 300, 301 
If coroner's inqueſt ſuper 72 


corporis preſent a fugam fecit, 


and party be ariaigned, and 
* plead to that indid ment, jury 
Ry flight, and why ij. 30 
Jury may find a ſpecial verdict, or 
oy find priſoner guilty, of part, 

an 
find him guilty of the ſaQ, but 
vary in the manner ii. zol, 


| ; 08 . 
One indicted of robbery may te 


found guilty of, telony, and not 
robbery ii. 302 
So where indiQment charges the 


larceny to be clam 9 ſecrete a 


ib 
77 labbing 


er fora 
One invited on 1 Fac. 
contra formam flat. may be ac- 
quitted an the ad, and convict- 
ed of manſlaughter - ib 
One indifted of grand larceny 
may be convicted of petit larce- 


ay ib 
One indicted of murder may be 
convicted of manſlaughter ib 


Where coroner's inqueſt foun 


de morte cufuſ- 


not charged to enquire of tbe 


not guiky of the reſt, or 


Principal Matters 


thatit was per infortunium, an 
jury found him generally 
guilt „tha! fact appeared to b 
infortunium, verdid of not gui 
ty recorded li. Page 30 
If eoroner's inqueſt find not th 
ſpecial matter, but murder 0 
manſlaughter, and priſoner j 
arraigned on it, and pleads n; 
guilty, and on evidence appear 
that che priſonerkilled the mz» 
but not telonioully, in this cal 
jury cannot find a genera} x 
guilty, but muſt find that mt 
Ee it, and the manne 
w, and this to be entered o 
record, as in ca 
110 defendendo ii. 304, 30 
Many ſpecial, verdicts have bee 
found, as on 1 Fac. of flabbing 
ſo on the point, whether murd: 
or not ; but it is difficult to fin 
them fo that judgment be give: 
for murder, and why ii. 30 
Rarely on any ſpecial verdi 
where queſtion. murder or man 
augbter, judgment given for 
murder, bt commonly man 
ſlaughter ib 
Felony laid as required by a& ouſ 
ing clergy, but evidence comes 
not upon it, where priſoner 
ſhall be convicted of ſimple 
felony * | . 3:6 
Where werdit awvided for miſd 
- meanors f jury, &c. the ſpecial | 
matter, being indorſed on the | 
poſtea, vide petit jury ſub tituoſ | 
W 


of a verdi 


Vide EVIDENCE. 
VERGE. 
For commiſſions of oyer and termi- 
ner for the verge, the exten 


{ 
thereof, and manner of ria, 
within the ſame, vide COURT. * 
| 

| 


VISNE. Vide TRIAL. 


USE. 


88. Vide FORFEITURE, STA. 
TUTES IN GENERAL. 


Wars. 


F a felon waive the goods ſto- 
len without any purſuit after 
him, theſe goods are not in law 
bona waviata, nor forfeit to the 
ting or lord; bar if he waive 
them on purſait, then they are 
lena watviata, and forfeit to 
the ling or lord , Page 541 
This forfeiture is not like a ſtray, 
where, tho“ the lord may ſeiſe, 
yet owner may retake them 
within a year and day ; but 
here true owner Cannot ſeize his 
own goods, tho* on freſh ſuit 
within year and day | ib 
How a man ſhall obtain reſtitution 
of goods waived ib 


WALES. 


erdiCt Bl Before 26 H. 8. no treaſon or fe- 
. lony committed in Wales was 
n fol inquirable or triable before juſ- 
man tices of oyer and ter miner, or in 

. K. in England, but before 
ou juſtices aſſigned by the Jing in 
dome thoſe counties of Wales, where 
fone fact committed 156 
implq Dat by the ſame act, what offenſes 
3% end acceſſaries of the ſame, ſe- 
id. lonioufly done in Wales, or any 


lordſhip marcher may be in- 
quired of, and tried before juſ- 
tices of gaol- delivery and the 
peace, in 2 — county 
156,15. ii. 38 
This a# conſirmed b the reat 
ſtatute of Wales 3% kr 35 H 8. 
which ſettles the grand ſeſſions 
and juſtices A *.òXf 157 
As to offenſes mentioned in 26. H. 


pecta 
th 


tube 


mi. 

tent 8. Juſtices of gaol-deliyery in the 
rial djacent counties, and what 
T. counties theſe are, had thereby 


a concurrent juriſdiction with 
the juſtices of _ ſeſſions ib 
8. extended to 


But whether 26 


SE. 


| roitdthed u the Two Parts. 


x 


treaſon for compaſſing king's 
death, or levying war, cr whe- 
tber ſame remained only triable 
by juſtices of grand feffinns, 
doubtful; but now 26 H 8. 
ſtands repealed by 1 C2 P &g 
M. as to trial of treaſons Page 
8 157. 282. ii. 38 
In other criminal cauſes. not capi- 
tal, as in indiQnents of riots, 
there may be removed into B. 
R. by certiorari ; and when iſ- 
ſue is joined hey may be tried 
in next Engliſh county. ib 
Whether a certiorari lies into 
Males on indictment of treaſon 
or ſelony 6 158 
It ſeems it may iſſue for ſpecial, 
and what purpoſes, but not as 
a trial of faQ, but it ſhall be 
ſent down by mittimus accord- 
ing to 6 H. 8. ib 
Wales within realm of England, 
and therefore not within 35 H. 
8. for trial of foreign treaſons 


ib 
WAR. 
Jus gladii, both civil and milit 


a- 
ry, and fo is power of makin 
peace, inter jura ſummi imperii ug 
none can levy war here without 1 


the king's commiſſion 130. 159 

War ſucceeds beſt when concerted 

with the parliament I 59 

What ſhall be ſaid enemies of the 

king, ſubjects no properly ho 
tes, but rebels or traitors ib 

The ſeveral kinds of peace 159» | 

I 


A truce deſcribed | 159 
A league explained, and diſtri- 
buted into its ſeveral kinds 159» 

I 


Ubi bellum non eft, pax eff 160 
War by the Spaniards on the Indi- 


ans under pretence of religion, 
injurious, tho” there intervened 
no former articles of peace be- 


tween them 6 ib 
War divided into bellum ſolemne & 
non ſole mne ib 
y What 


* 


A TABLE of the Principal Matters 


What circumſtances a ſolemn war For warrants to ſearch for fol: 


among the Romans had attend- 
ing it Page 160, 161 
Theſe ſolemn denunciations of 
war had place only in offenſive 
or invaſive wars, and even then 


had many, and what exceptions 


| 161 
Many of theſe antient ſolemnities 
antiquated 162 


If de facto there be a war between 
princes, they and their ſubjeQs 
are boſles to each other ib 

Of the modern praQtice of arms 

162, 163, 164 

The wars we have had with fo- 
reign kings divided into ſpecial 
and general 162 

Special uſually called marque or 
repriſal, ſubdivided into parti- 
cular and general marque or re- 
priſal 16a, 163 

Vide MARQUE OR REPRISAL. 

General repriſal may grow into a 
formed war ; an inſtance there- 
of between us and the Dutch 


164 


A general war of two kinds; bel- 
3 lum ſolemniter denuntiatum, or 
en non ſolemniter denuntia- 
* tum, both illuſtrated 163, 164 
A war may be between two king- 
daooms without any proclamation 
or indiction thereof, or other 
watter of record to prove it 

| 164 

When the King's courts are open, 

it is time of peace in judgment 

ol la v- | 347 

In time of war, if one enemy 
under or rob the houſe of an- 

other, it is only an act of hoſti- 
lity | 665 
Offenſes of this kind, committed 
on ſome of ſame party, or 
others who are not in an hoſtile 
ſtare, are felonies | ib 


Vide TREASON. 
WARRANT. 


1 For warrants to arreſt elons, vide 


ARREST. JUSTICE OF PEACE. 


d&, vide JUSTICE 
aer 02 
Vide COMMITMENT. 
WARREN. Vide PARK. 
WERA, or WEREGILD. 


Amongſt the Saxons a commuta- 
tion of judgment of death in 
caſe of homicide ; but if party 
inſolvent, he was to ſuffer death 

How long this cuſtom prevailed, 
and how it came to ſurceaſe ib 


WITCHCRAFT. 


Before 1 Fac. it was not felony, 
becauſe it wanted a trial [how 
far 1 Fac. derogated from by 


9 Geo. 2, vide a}. 9 
Vide FELONY BY STATUTE, 
RELIGION, 
WITNESS. 


Whether 5& 6 E. 6. requiring 
two witneſſes on trial and in- 
dictment of treaſon extends in 
law to new treaſons made after 
the act 297, 324. ii. 289, 288 


If a new treaſon were made by a 


ſubſequent act without any 
clauſe directing indictment or 
trial in any other manner than 
is appointed by this ac, there 
— be wo lawful accuſers, 
both on the indidtment and 1 
If there be by a ſubſequent 44 
any derogatory clauſe trom this 
ad, then there need not be two 
witneſſes ib 
Whether by any act this be re- 
pealed or derogated from with 
reſpect to inditment or trial 
297 to zol 

As to counterfeiting coin, or ſo much 
as was treaſon for impairing il, 
by i 2 P.& M. it is ex- 
preſly provided, that no other 
evidence ſhall be requiſite, ei- 
ther on indiQment, or — 
an 


* 


ien in the To Pihl 


than was before 1 E. 6. f 
221, 


18 Eliz. in expreſs terms re- 
quire only a conviction and at- 
tainder, 3 to the order 
and courſe 1 the law, and 5 U 
6 E. 6. is ſo far derogated 4 
by theſe ab? 9 
hs to all other trea ſont than coun- 


coin, 1 & 2 P. & M. hath ta- 
ken away neceſſity of two wit - 
neſſes on trial, but whether it 
hath taken away neceſſity of 
two witneſſes on ſuch indict- 
ment 297 to 301, 324. ii. 286, 
287 

ln 2 of treafon two wit- 
neceſſary, both on indiQ- 

ment and tria 300 


om by What ſhall be ſaid two lawful wit- 
98 neſſes within 5 & 6 E. 6. 301 
E, to 307 
[By 5 V. 3. no perſon ſhall be in- 
dited, tried, or attainted f 
treaſon, but on the oaths of two 
uiring Wl lawful witneſſes, which two 
nd in- witneſſes muſt be to ſame treaſon, 
nds in tho' not neceſſary that they ſhould 
after both be to ſame overt-ad ; in 
» 268 notis]. 341 
by a MW Lawfulneſs of witneſſes reſpects 
any either the perſons or teſtimony 
it or of the witneſſes _ 301 
than Where 2 a lawful witneſs a- 
there gainſt baron, or not 302. ii. 
uſers, 27 
trial 


the is not bound to ſwear again 


ib another in theft, if her huſband 


It af was concerned, tho? not direQly 
| this againſt him 301 
two A woman taken away and forcibly 

ib married, contra 3 H. 7. may be 
re- ſworn againſt her huſband; but 
with otherwiſe, if ſhe aſſent to the 
trial marriage by free cohabitation 
301 301, 302, 660, 661 
uuch WH lafant under "fourteen not regu- 
p it, larly admiſſible, but in what 
ex- caſes under that age he may be 


admitted a witneſs 278, 279 


„ 298. ii. 285 
ks to clipping and waſhing, 5 & - 


terfeiting, clipping, and waſhing 


A party intereſted not a lawful 
witneſs Page 302, 303. li. 280, 
281, 282 

A party to an uſurious contract 
where a lawful witneſs, or not 

I | 302. ii. 200 
One having a promiſe of the goods 
or lands of a party attainted, no 
lawful witneſs to prove the trea- 
ſon | 03 
A perſon outlawed in treſpaſs a 
witneſs, tho' no lawful . 

| | i 
A father or ſon, or maſter or ſer- 
vant, a lawful witneſs for his 
correlative 303. ii. 276 
An adverſary in a ſuit a good wit- 
neſs 303 
A particeps criminis in ſome caſes 
a lawful accuſer within 5 & 6 
E. 6. | ib 
An approver ſhall be ſworn to his 
appeal, but whether, on the trial, 

if appellee puts himſelf on his 
country f 03. ii. 234 
Two charged with 3 ths 
ſhall not be examined againſt 
the other, except he confeſs 
himſelf guilty _ jb 
The party that is to be a witneſt 
againſt his accomplices never 

indictzd, becauſe it doth weak- 
en his teſtimony, tho' not take 
it away 303, 304, 303 
A party to the treaſon who hath 
confeſſed it, may be one of the 
two accuſers in caſe of treaſon, 
and is ſufficient to ſatisfy 5 H 
6E.6 304 
A promiſe of pardon to a party 
to the treaſon if he will diſcover 
the plot, no impediment to his 
teſtimony ; but if the king pro- 
miſe a pardon on condition that 
if he will witneſs againſt ahy 
others, he will pardon him, and 
that be acknowledged, whether 

it will make him uncapable 304 
7 ii, 280 
Hard to take away liſe on the evi- 
dence of a party to the crime 
y 2 ſingly, 


4 uf of the Brincigol Matters 


lingly, unleſs there be ſtrong 


circumſtances e 305 
- Aremainder man expectant on an 
_ ellaje-rail, not a good witneſs 
but a di Neifor may be a witneſs 
to a deed made to the aitaint 
| One convict of conſpiracy, —— — 
ry, or forgery, not a lawfu 
witneſs ; contra, if he be ber. 
doned 
Ficlpaſs agginſt 4. R. aud 6 
no evidence be given again La 
to prove him guilty, be way be 
examined, on ie part of the o- 
ther defendants ; and if two be 
indicted, and there be no evi: 
dence againſt one, whether he 
may not be a witneſs. tor the 
other ; but otherwi e it is, if 
there be a PROT ev th 
againſt hi 
Wite ha . an prince mY 
ber huſband indi 
another to commit a tape on 
er 
Wbere an jofant vader twelve in 
capital caſes may be kearg with- 
out oath 634, 35. ii. 284 
Pillerence between — . ga 


witneſs to be eard, an 

lieving bim when 385 635 
Second wife married, lea vin W 

former, may be a witneſs 


gainſ the hulband, but got the, 


cit wife 93 
Juro:s triers of credibility of wit- 
neſſes, as well as truth of the 
fact 635. ii. 235, 276. 277 
Many things, uiſ«ble a juros 2 
diſable not Wineſſes ii. 27 
Diſtinction between exception to 
the credit, and to 1 , 
tency 3 27 
One outlawed a np 9 7 wel 


Who witneſſes or not, and — = 
competent witneſlcs reſtored 

ll. 277 to 285 
He that alledgeth an exception of 


record, aught to ſhe forth a co- 


py of the recard atteſted, o 
If ting pardan incompetent wit 
$ 555 
vg, t 
ob 1 t 19 the a 
hether an de 
4 reward giyen 19 one fas gizing 


i. 280 
Conſequential beneßt to te wit⸗ 


q. 
Three actions ſeverall brough 


gre competeo: witoeſſes b ing 

for aiding 
u. 280 

629 So where indictgd of perines: on 


Where one nagt 4 wit 
W nonſuit e Kt may 


Where king's teſtimony gon 
| Witneſſes are brought in by 1 


Or the juſlic 


f —— 12, {Oe of 


youch the roll in an 


27 


re ſendered com 
6 credit ſhall be 

Ii, 278 
a Compe- 
tent r a Jew mej be 
uch I. 379 


, they 


his (eflimany, [ables him 


neſs dit ables not $ teſti Nog, 
the' it may abate his credit 


againſt t ree perſpos Mae 
on the fame point, on 4 
the firſt action, ather ivo 


not immegiatgly c 
a y the point Þ being the 


three ſeveral indigtments rouch- 
US matter, while the 
order two. Gangs er, 

they way be examin 
3 d 


bis own ſuit ii. 281, 335 


a witgels 


82 


ine by e, af 
ger and. terminen, gap! de 0 
or B. R. where ger plea in" 


ation of f whe . 4s © 4 
» Ul 


that time, o apy o 
8 an. Wiser an, 925 
over the wuneſſes to 2 * 
the ſeſſions, an 10 ca 1 0 155 


ſal either to ooh, oi 


3 


—— 


wv 7 


contained in the Tw o Pairs. 


over, may commit them for con- WORDS. 

tempt ii. Page 52, 282 2 oa”: 
Juſtices, tc. have no power to Words are _ ſubject to be miſ- 
allow witneſſes their charges taken or miſapplied, or miſre- 
| ii. 282 peated, or miſunderſtood, by 
Formerly evidence given for pri- the hearer Page 111, 112 
ſoner in caſes capital examined 1 E. 6. puts the very ſome offen- 
without oath ; but contra in ſes in words ſpoken in a lower 
caſes not capital ii. 283 rank of puniſhment than the 
If a witneſs be ſworn for the king ſame things written or printed 
yet if that witneſs allege any : 291, 296, 315 
matter in his evidence that is for Writing ſcandalous words men- 
the priſoner's advantage, that tioned in 5 & GE. 6. and there- 
ſtands for a teſtimony for the by made treaſon, not treaſon 
priſoner as well as the king, within 25 E. 3. 296 
ib Whether the two penalties previ- 
One of nine years hath been ſworn ous to treaſon in caſe of words, 
on evidence in capital cauſes wis. for the rſt and ſecond of- 
li, 283, 284 fenſe in 5 F GE. 6. be repeal- 
Where they that live, and have ed by any ad ib 
land in the hundred, are com- Words no provocation to kill a 
petent witneſſes, or not, in an man, nor will they leſſen a 
action againſt the hundred on crime from murder to man- 
the ſtatute of Winton ii. 280, MQaughter, except words of me- 

281 nace of bodily harm 456, 457 

| Vide MURDER, TREASON: | 


YEAR AND DAY. Vide COM- 
PUTATION. 


Vide EVIDENCE. 


WOOL. Vide FELONY BY 
| STATUTE. | 


E 


— 
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CORRIGENDA in te TABLE. 


In titulo ALLEGIANCE for fidelitas regia, read fidelitas legea. From 
AMBASSADOR refer to TREASON. From AMENDMENT to 
RECORD. In the references under APPEAL, inſtead of Vide PRO- 
CESS, make it Vide OUTLAWRY. In titulo ARREST, after theſe 
words, For what end conflable or any other during affray may break open 
doors, inſert but not after——unleſs, &c, Under BURGLARY dele 
oy allowed to one attaint, which is inſerted under its proper head 
CLERGY. For the form and analyfis of caption of indictment on re- 
turn of certiorari, refer from CERTIORARI to INDICTMENT. 
From CERTIORARI refer to PLEA. Refer from COVERTURE to 
PRINCIPAL AND ACCESSARY. Under JESUIT die reference to 
TREASON. Under JUSTICE OF PEACE in ſome places juftice to be 
made juſtices, 


Part IT. Page 
138. to do as formerly, to come after the brackets. 
262. J. 2. for amerciament, r. averment. 


411. J. ult. in notis, for p. "v4 Part I. p. 464. 


